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Introduction 


“Upon the completion of inquiries into individual claims by the Commis- 
sion, I have been requested to prepare for publication a General Report 
supplemented by citation of individual cases. It would obviously be neither 
possible nor valuable to publish all the estimated 25,000 reports made by 
Deputy Commissioners and the Chief Commissioner. I have therefore selected 
and edited for publication a number of those reports in individual cases which 
illustrate the principles and procedure followed by the Commission in process- 
ing and adjudicating the various classes of claims.” 


THANE A. CAMPBELL 
Chief War Claims Commissioner 


(Extracted from the 1966 
Supplementary General Report) 
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1960 GENERAL REPORT 
OF CHIEF WAR CLAIMS COMMISSIONER 


(A) Terms of Reference 


By Commission issued on behalf of Her Majesty by His Excellency the 
Governor General of Canada, under the Great Seal of Canada and bearing date 
the twenty-third day of October A.D. 1952, I was appointed Chief War Claims 
Commissioner, and was directed 


“to inquire into all particular claims made by Canadians arising out of World 
War II that might be referred to me and for which compensation might be paid 
from the War Claims Fund or from any other fund established for the payment 
of compensation in respect of such claims, and to report to the Secretary of 
State stating whether in my opinion the claimant or other person was eligible, 
under the rules referred to in section three of the War Claims Regulations 
established by Order in Council P.C. 4267, of the ninth day of October, 1952, 
to receive a payment out of the War Claims Fund, together with the reasons 
for my opinion and my recommendation as to the amount that in my opinion 
should be paid in respect of each such claim.” 


By the same Commission I was directed, as Advisory Commissioner on 
Claims under the Treaty of Peace with Italy, to inquire into and make reports 
and recommendations to the Minister of Finance concerning the matters 
specified in the War Claims (Italy) Settlement Regulations, pursuant to the 
provisions thereof. 

The Commission was issued pursuant to Part I of The Inquiries Act, 
Chapter 99 of the Revised Statutes of Canada, 1927, and under the immediate 
authority of Order in Council P.C. 4354 of the same date as the Commission. 
The War Claims Regulations (supra, sec. 2(b)) had already made provision for 
the appointment of a commissioner for the purpose of inquiring into, reporting 
upon and making recommendations with respect to the payment of War Claims 
in particular cases. 

I am now able to report that, with the cooperation of the additional Com- 
missioners, or “Deputy Commissioners”, appointed under paragraph 4 of P.C. 
4354, supra, I have inquired into, and reported upon, all particular claims 
presented or referred to me either as claims for payment out of the War Claims 
Fund or as claims under the Treaty of Peace with Italy. 


(B) Code of “Adjudication” 


The War Claims Rules, or rules governing payment out of the War Claims 
Fund of compensation in respect of war claims, were established by section 3 of 
the War Claims Regulations, P.C. 4267 of October 9, 1952. The Rules, as so 
established, were constituted of the recommendations contained in the Report 
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of the Advisory Commission on War Claims (the Right Honourable James 
Lorimer Ilsley) with the modifications specified in the Schedule to the War 
Claims Regulations and in subsequent amendments to the Schedule. 

The Report of the Advisory Commission was submitted to His Excellency 
the Governor General in Council on 25th February, 1952, and was published 
(with relative documents) in booklet form by the Queen’s Printer in that year. 
It was reprinted, with additional documents, in 1954. 

In the course of his recommendations the learned Advisory Commissioner 
had suggested (page 91) that before the setting up of a tribunal or tribunals 
there should be established a code defining the war claims that are admissible 
and settling the basis upon which the compensation should be determined. It is 
a tribute to the thoroughness and excellence of his investigation and Report 
that its recommendations, with few and relatively minor modifications, them- 
selves constituted the War Claims Rules, or code of adjudication which he had 
suggested, and served that purpose admirably throughout the functioning of 
the War Claims Commission. In fact, I am doubtful if any attempt to establish a 
more detailed a priori code would have been as workable, or could have 
resulted in as equitable a distribution of the War Claims Fund. 

Another avenue for amendment of the code of adjudication was suggested 
by the learned Advisory Commissioner at page 94 of his Report, namely: “that 
the Chief Commissioner should be empowered and should feel free to recom- 
mend amendments to the code from time to time in the light of the experience 
gained by himself and the Deputy Commissioners, if the making of the amend- 
ments will do no injustice to and work no discrimination against the claimants 
whose claims shall have then been disposed of.” 

Pursuant to that suggestion, I had occasion to recommend five specific 
amendments to the War Claims Rules. Of those, the Government approved two 
and incorporated them in the Schedule to the War Claims Regulations. One had 
to do with advancing to “the date of the loss” the commencement of interest on 
awards for property losses occurring on land not included in enemy or enemy 
occupied territory. The other recommendation was for a 30% increase in the 
scale of awards for maltreatment of prisoners of war and civilian internees; as 
a matter of fact the Government passed an amendment providing for a 50% 
‘increase. 

Two of my recommendations for amendments were rejected by the Cabi- 
net under two successive Administrations. One would have provided the sur- 
vival of a maltreatment award for the benefit of parents without proof of 
dependency in case a deceased prisoner or internee left no wife or child. The 
other would have provided payment of maltreatment awards to “dependents” 
in respect of the murder of prisoners of war by their enemy captors. With 
deference to the two Administrations which rejected those two amendments, I 
am still of the opinion that they should have been allowed. 

My fifth recommendation was for a basic presumption of pecuniary loss in 
cases of death claims. This recommendation was rejected by the Cabinet as a 
specific amendment to the Rules, but the Treasury Board approved its substan- 
tial implementation by the Commission through revised findings of fact and 
interpretation of the existing Rules in appropriate cases. 

Apart from my specific recommendations to which I have referred, a 
number of amendments were reached through consultation of the Chief War 
Claims Commissioner with various Departments of the Government and with 
the Interdepartmental Committee on War Claims. 
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Basically, however, and with relatively few amendments, the “Ilsley 
Report” continued to be the code upon which the eligibility of claimants and 
the admissibility of claims was to be determined. 

As the Report of the Advisory Commission on War Claims is available in 
booklet form, (vide SA), my references to it will be as concise as possible. My 
Commission, and Order in Council P.C. 4354 of October 23, 1952, on which it is 
based, are copied at the back of the 1954 reprint of the Advisory Commission’s 
Report. The War Claims Regulations, as consolidated by P.C. 1954-1809 of 23rd 
November, 1954, together with subsequent amendments are copied as Appen- 
dices “A”, ““B’’, “‘C’’, and “D”’ to my present Report. This Report should be read 
in conjunction with, and as a sequel to, the Report of the Advisory 
Commission. 


(C) Tribunals and Organization 


Pursuant to the recommendation of the Advisory Commissioner at page 91 
of his Report, and to paragraph (4) of P.C. 4354 (supra), six additional or 
deputy Commissioners were appointed to act as tribunals of first instance in the 
hearing of claims. The functions of the Chief Commissioner were: (a) to direct 
the processing of claims and the operations of the Commission in general; (b) 
to make preliminary rulings on prima facie materials as to eligibility of 
claimants and admissibility of claims; (c) to decide which claims disclosed 
sufficient merit to be referred to Deputy Commissioners in individual cases; 
and (d) to make a final recommendation to the Government in each case 
(whether heard by a Deputy Commissioner or not). 

On two occasions I took advantage of the Advisory Commissioner’s sugges- 
tion on page 92 of his Report by convening series of meetings of the Deputy 
Commissioners for the consideration of problems arising generally. The first 
series dealt with maltreatment of prisoners of war in Europe. The second dealt 
with the effect of Nazi confiscation or forced sale on a claimant’s ownership of 
property at the time of subsequent loss by operations of war. 

I had also the constant advantage of less formal consultations with 
individual Deputy Commissioners and with groups, especially with those Depu- 
ty Commissioners who resided in the vicinity of Ottawa. Great benefit was 
derived from such discussions, particularly in the direction of uniformity of 
decision. 

Much credit is due to the energy and cooperation, very largely on a 
voluntary basis, of the following panel of exceptionally competent Deputy 
Commissioners: 

Hon. Mr. Justice James D. Hyndman, formerly of the Court of Appeal of 
Alberta; 

Hon. Mr. Justice Henry I. Bird, of the Court of Appeal of British 
Columbia; 

Hon. Mr. Justice Fernand Choquette, of the Court of Queens Bench, 
Quebec; 

EPugh Honour,Cs “SteeClair™ Trainor“) Jodge:« of: ethe’ «County ( «Court, 
Charlottetown; 

His Honour, Camille W. A. Marion, Judge of the County Court, Ottawa; 

James Francis, Q.C., of Ottawa. Mr. Francis had had wide experience in 
the Department of Justice and the Privy Council Office, and had acted as Chief 
Legal Adviser to the Commission in its initial stages. 
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In addition to the Deputy Commissioners, I was fortunate in securing the 
services of a highly efficient staff under the direction of Mr. Paul Theriault as 
executive secretary. The number of the staff at Commission Headquarters in 
Ottawa varied from about twenty-eight at the peak of operations to two as 
the work drew to a close. It included three legal advisers, one Italian expert, 
secretaries, administrative officers, clerks, stenographers, and typists. The 
volume and quality of the work turned out was a tribute to the competence of 
the staff. 

Besides the regularly employed staff, the Commission engaged the ad hoc 
services of registrars and secretaries at Montreal, Toronto, Vancouver, and 
Charlottetown, and of court reporters both at Ottawa and at a number of 
regional points. Only on one occasion (in England) was it necessary to engage a 
“special examiner” outside the regular personnel of the Commission and staff. 

By paragraph (6) of P.C. 4354 (supra), as well as by the terms of my 
commission, it was required that all departments and agencies of the Govern- 
ment of Canada furnish such assistance or information as might be required by 
the Commission. The Commission has received invaluable cooperation and 
assistance from the Under Secretaries, Deputy Ministers, and personnel of all 
Government departments and agencies with which it has come into contact; I 
may mention particularly the Departments of the Secretary of State, Justice, 
Finance, External Affairs, National Defence, Veterans’ Affairs, Citizenship and 
Immigration, and Public Works. 

Much credit is also due to my colleagues of the Supreme Court of Prince 
Edward Island, Mr. Justice Mark R. MacGuigan and Mr. Justice George J. 
Tweedy, who willingly assumed the additional work necessitated by my pro- 
longed absences from the judiciary of the Province. 


(D) Practice and Procedure 


As recommended by the learned Advisory Commissioner, the War Claims 
Commission avoided formalities and technicalities as far as possible in all its 
proceedings. In the interests of uniformity, however, I drew up a set of “Rules 
of Procedure” (herein referred to as R.P. or RR.P.), to serve as a guide in the 
processing and adjudication of claims. Those “Rules” were at various times 
supplemented in the light of experience and, in consolidated form, appear as 
Appendix ‘‘G”’ to this Report. 

I also drafted a large number of “form letters”, which greatly simplified 
the immense volume of correspondence with individual claimants. A series of 
forms appropriate for the preparation of “Statements of Claim’? and accompa- 
nying particulars was drafted by Mr. James Francis, Q.C., then Chief Legal 
Adviser to the Commission; these forms proved to be admirably suitable for 
their purpose. 

Briefly summarized, the procedure followed in the determination of an 
individual claim may be related in the following four steps: 


(1) Processing. The staff of the Commission would secure from the claim- 
ant a “Statement of Claim” under oath or statutory declaration, (R.P. 2), 
together with such supporting documents and written evidence as the claimant 
could furnish for his file. The staff would then proceed to obtain such additional 
materials, whether corroborative or otherwise, as might be available from 
Government records or other public sources, (R.P. 4). 
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(2) Preliminary consideration by Chief Commissioner. 


(a) If the claimant’s eligibility as a Canadian at all relevant times was 
clearly established and the claim disclosed prima facie merit, the Chief 
Commissioner would refer the case to a Deputy Commissioner for 
hearing, (RR.P. 8-10). Claims for maltreatment of former prisoners of 
war in Europe were decided by the Deputy Commissioners on the 
basis of documentary materials on file. Claimants in other cases were 
given the option of one of three modes of disposition, (R.P. 6): 


(i) on documentary materials; 
(ii) on oral hearing at Ottawa; 
(iii) on oral hearing at a convenient regional centre. 


It was occasionally necessary, especially when common law domicile 
was involved, to refer national status to a Deputy Commissioner as a 
preliminary question, (Report of Advisory Commissioner, p. 24). 


(b) If the claimant failed to establish that he had Canadian status at the 
relevant times, or if the materials on file clearly indicated that no 
valid claim could be established, the Chief Commissioner would reject 
the claim without a formal hearing, (R.P. 5). Approximately 2355 
claims were disposed of in that manner. 


(3) Hearing before the Deputy Commissioner: either on documentary 
materials, or orally at Ottawa or at a regional point, (RR.P. 8-15). The Deputy 
Commissioner would then submit his findings and recommendation to the Chief 
Commissioner (with his reasons), (R.P. 16). 


(4) Review by Chief Commissioner. Unless the Deputy Commissioner 
allowed substantially the full amount claimed, the claimant was furnished with 
a copy of the Deputy Commissioner’s report, and was entitled to submit a 
written argument on review, (R.P. 17). This procedure was followed in every 
case in which the Chief commissioner anticipated the necessity of revising the 
Deputy Commissioner’s recommendation to the detriment of the claimant, 
(ne. 20). 


In a few cases involving unusual difficulty or other exceptional circum- 
stances, a rehearing or oral argument was permitted on review, (R.P. 22). 


The Chief Commissioner would then prepare his final reeommendation and 
forward it to the Secretary of State, normally furnishing the claimant with a 
copy at the same time, (R.P. 26). Approval of the recommendation, and 
determination of the times of payments (if any), would then become matters 
for consideration by the Treasury Board, (War Claims Regulations, sec. 4). 


(E) Claims “By Canadians” 


The question of the national status of a claimant (or of the person through 
whom he claims) at the time of loss by operations of war was often a 
complicated and difficult one to resolve. (Report of Advisory Commission, p. 24 
et seq.; RR.P. 48-52). The case of a former British subject was normally more 
difficult than that of a former alien, as the former alien usually acquired 
Canadian status by the precisely recorded step of naturalization. 
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Frequent complaints were received from those who had lost their eligibili- 
ty to claim by forfeiting their Canadian status before the date officially fixed as 
the time of presentation of their claims. The necessity for such a rule is 
obvious, and the advance publication of the date to be fixed would have 
enabled claimants to defeat the intention of the rule by deferring their acquisi- 
tion of alien status. I see no reason why claimants who forfeit their Canadian 
status should retain their eligibility to be compensated out of the Canadian War 
Claims Fund, and I think the Government acted wisely in resisting demands 
for the amendment of this requirement. 

At the other end of the ruler, it has frequently seemed incongruous to the 
Commissioners that former aliens, who became naturalized in Canada a few 
months, or even weeks or days, before suffering loss by operations of war, 
should share pari passu with Canadian-born citizens. It should be remembered, 
however, that before acquiring Canadian status by naturalization such former 
aliens must have been landed in Canada with the declared intention of perma- 
nent residence five, or at least four, years previously. 

It is regrettable that a number of British subjects who settled in Canada 
lost their eligibility to claim in the United Kingdom because of change of 
residence, but did not become eligible to claim here as they were not Canadians 
at the time of loss. In the event of a future war, this problem might well be a 
topic for negotiation among the Commonwealth countries. 

On the whole, I think the rules regarding national status of individuals 
worked with substantial equity. Those rules would be greatly simplified on any 
future occasion by the existence, since lst January 1947, of the Canadian 
Citizenship Act. 

As to corporations, the Report of the Advisory Commission proposed three 
tests of national status, viz: residence, trading in Canada, and a minimum 
percentage ownership of capital by Canadians. Section 1(b) of the Schedule to 
the War Claims Regulations deleted the third test. Though this change affected 
only a very few claims, it created considerable difficulty and, with deference, I 
consider that the three proposed tests should have been retained. 


(F) Classes of Claims 


The War Claims Commission has maintained the Advisory Commissioner’s 
classification of claims as claims for: (1) maltreatment, (2) death, (3) personal 
injury, or (4) property loss. 


(1) Maltreatment claims have been again subclassified as arising: 
(a) in Japanese-operated camps: 

(i) prisoners of war; 

(ii) civilians; 
(b) elsewhere (usually in Europe): 

(i) prisoners of war; 

(ii) civilians. 


The evidence available to the learned Advisory Commissioner led him to 
the conclusion that the treatment accorded by the Japanese to their military 
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and civilian internees was so barbarous and inhuman as to warrant a universal. 
per diem award without the necessity of establishing specific maltreatment in. 
individual cases. 


The resulting rule worked particularly well in the case of former prisoners 
of war of the Japanese. The claims of those still living were dealt with by the 
Treasury Board under section 4(2) of the War Claims Regulations, on the basis 
of the nominal roll of the units concerned, and without reference to the 
Commission. Claims for maltreatment of deceased former prisoners were 
referred to the Commission for findings as to relationship and “dependency” of 
surviving claimants. 


The application of the rule was much more difficult in claims for maltreat- 
ment of civilians in the Far East, for two reasons. First, mature investigation 
revealed that Japanese treatment of civilian internees, though brutal and inhu- 
man in many regions, was far from being so universally severe as the initial 
evidence indicated. Secondly, extreme difficulty was encountered in drawing a 
clear line of distinction between internment “in Japanese-operated camps” 
(Report of Advisory Commission, p. 50) and “enforced residence under enemy: 
supervision” (Report, p. 41); the former giving rise to compensation on an 
automatic per diem basis, the latter only on proof of specific acts of 
maltreatment. 


Such problems became apparent too late for the Chief Commissioner to 
recommend an amendment which would do equity as between those whose 
claims were already settled and those whose cases were still before the Com- 
mission. It was therefore necessary to proceed by way of interpretation of the 
existing rules. As a result, claims for alleged maltreatment of civilians by the 
Japanese in certain regions, and for personal injury and death alleged to have 
been caused by such maltreatment, became the most contentious (and among 
the most difficult) cases to come before the Commission. In my opinion com- 
pensation was not refused in any meritorious cases, whereas the application of 
the automatic per diem award was responsible in very numerous cases for the 
granting of compensation which would not otherwise have been available. 

As to military and civilian internees in Europe, the Rules applied the 
automatic per diem award for maltreatment only to those who were detained 
in the direct custody of the SS or other body indicted as a criminal organization 
by the International Military Tribunal at Nuremberg. The Report of the 
learned Advisory Commissioner recommended that claims for maltreatment in 
other internment camps in Europe be dealt with on the basis of individual proof 
and lump sum awards. 

There was at the outset much conflict of evidence and opinion as to the 
treatment generally accorded by the Germans and Italians to their prisoners of 
war and other internees. As this controversy became acute, the Government 
passed an Order in Council (P.C. 1953-857) whereby I was directed to “inquire 
into and report upon conditions in civilian internment and military prison 
camps in Europe in which Canadians were interned or imprisoned during 
World War II, with a view to ascertaining whether maltreatment prevailed, 
sufficiently serious, general and prolonged to justify the payment of an auto- 
matic award to Canadians held in such camps, or any of them, for the duration 
of their internment or imprisonment of any part of it.” 

After a careful and detailed inquiry on the basis of evidence then availa- 
ble, I submitted my formal report on P.C. 857 to the Cabinet in English and 
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French about October 1953. It is therefore not necessary for this Report to 
contain in any detail the steps and reasoning which led up to my general 
conclusions at that time. (vide SK). 

My findings were to the effect that in military prison camps in Europe in 
which Canadians were imprisoned during World War II there prevailed mal- 
treatment, sufficiently serious, general and prolonged, though sporadic, inter- 
mittent, and widely varying in degree, to justify the payment (in all cases 
where the presumption of maltreatment was not rebutted) of a general basic 
per diem award to Canadian military personnel held in such camps, for the 
duration of their imprisonment. I also found that certain aspects of treatment 
by the Germans of groups of prisoners of war in their custody formed 
aggravating incidents in the maltreatment of prisoners subjected to such 
incidents, and were sufficiently serious and general in such groups of cases to 
justify the recommendation of an additional semi-automatic award upon proof 
of subjection to any such aggravating incident. 

As claims for general and additional awards were normally intermingled, 
it appeared that the most satisfactory method of dealing with all claims by 
ex-prisoners of war in Europe, or by their surviving dependents, would be for 
the Commission, acting upon general evidence and information before it, to 
import into each individual case the following presumptions of fact: 


(1) (rebuttable) that each Canadian prisoner of war in Europe suf- 
fered a degree of serious maltreatment, albeit sporadic and intermittent; 


(2) that each Canadian POW in Europe suffered some degree of 
incapacity to work as a result of his maltreatment; 


(3) that such incapacity to work subsisted in each case for some period 
or time after liberation. 


The Commission would then proceed to assess the lump sum appropriate to 
the presumed or established maltreatment in each case on the basis of the 
following formulae: 


(a) for the total period of imprisonment, a general award of 20 cents per 
day; 
(b) in addition, for the following aggravating incidents, if established, 

(1) for the first four months of enforced “‘shackling’”’ $60, 

(ii) for forced participation in a “hunger-march” of early 1945, 80 
cents per day of the duration of the march, with an additional $50 
for the preceding period of unusual and unjustifiable malnutri- 
tion, which served to debilitate the strength of the prisoners and 
to aggravate further the effects of the marching conditions, 

(iii) for any period of direct custody by the Gestapo or other criminal 
organization of the Germans, 80 cents per day, 

(iv) for forced participation in a “Dieppe march” of 1942 (or in a 
similar march following capture at another point, if reasonable 
prima facie proof of maltreatment were tendered) $20, 

(v) for maltreatment during transportation in box cars, per voyage, 
$20, and 


(c) a special individual award for any unusually serious maltreatment 
established by an individual claimant—in such sum as the proper 
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tribunal might consider just and equitable to reeommend—in view of 
the objective severity of the treatment or its subjective effects upon 
the individual maltreated. 


It will be seen that my Report under P.C. 857, while recognizing the 
system of lump sum awards recommended by the Advisory Commissioner, 
proposed the adoption of certain established formulae as guides to assist in an 
equitable computation of appropriate lump sums. On the basis of that Report 
the Commission proceeded to adjudicate the very numerous claims advanced 
for maltreatment of prisoners of war in Europe. 

The application of the proposed formulae, and of the summary procedure 
set forth in R.P. 45, resulted in the saving, both for claimants and for the 
Commission, of the very substantial expense and delays which would otherwise 
necessarily have been involved in the personal prosecution of oral hearings on 
a regional basis. 

In addition to the formulae prevailing under headings (a) and (b) special 
individual awards were recommended under heading (c) for such unusual 
maltreatment as beatings, forced labour under improper working conditions 
(especially in salt mines and coal mines), and unduly severe treatment in the 
course of interrogation or solitary confinement. 

The general presumptions of maltreatment which I have set out above 
were held to have been rebutted in two classes of cases, namely those in which 
the claimants were hospitalized for substantially the whole period of their 
detention, and those in which the period of detention was so short as to 
negative the presumption of serious maltreatment. In both those classes, awards 
were recommended only if individual incidents of maltreatment were 
established. 

The normal range of resulting lump sum awards for maltreatment of 
prisoners-of-war in Europe was from $200 to $450. A few cases of short-term 
imprisonment brought smaller awards, while a very few exceptional cases 
brought awards as high as $500 or $600. Each maltreatment award became 
subject to a 50% supplement by virtue of Section 2(e) of the Schedule to the 
War Claims Regulations, enacted 23rd October 1958 (P.C. 1467). 

The average award per day of imprisonment in Europe was roughly 40 
cents, or 60 cents with the addition of the 1958 supplement. The result seems to 
have been a reasonably satisfactory, though modest, personal solatium to 
individual claimants, whilst maintaining a fair ratio to the amount of funds 
available and avoiding a serious discrimination in favour of prisoners of war as 
against those who continued to undergo the more trying and more dangerous 
experiences of front line service. 

By my Report under P.C. 857, all presumptions and formulae applicable to 
prisoners of war were imported into claims for maltreatment of Canadian 
merchant seamen. 

I made, however, no general finding as to maltreatment of civilian internees 
in Europe, and claims of this class were therefore adjudicated on the basis of 
individual proof adduced in each case. 


(2) and (8) Claims for death and personal injury were adjudicated on 
principles analogous to those prevailing in civil cases in the Courts. Awards 
were recommended in each case where pecuniary loss resulted from death or 
personal injury caused either by an operation of war or by maltreatment. Both 
in the case of death claims and personal injury claims the War Claims Rules 
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strictly limited the compensation to pecuniary loss, and precluded the granting 
of any compensation for pain and suffering, whether physical or mental, or for 
the wounded feelings of the dependents of a deceased person by reason of his 
death. (Report of Advisory Commission, p. 34, p. 36). 


One of the most serious criticisms encountered by this Commission was 
that compensation awarded for the more personal classes of claims such as 
death, personal injury, and maltreatment, bore too small a ratio to compensa- 
tion allowed for the purely material claims for property losses. The learned 
Advisory Commissioner recognized a moral priority of the personal classes of 
claims (Report, pp. 84-85), but considered that it could be given effect by the 
proposed order of priority for payment. The event has shown that the order of 
priority has been largely effective as to time of payment only. In my opinion a 
more equitable distribution of any future fund might be made by allowing (in 
addition to pecuniary loss) a modest solatium to persons injured, or to the 
dependents of persons killed, by operations of war. The moral priority of 
maltreatment claims in themselves has, I think been adequately recognized by 
the 1958 supplementary payments (supra, p. 4). 


(4) Claims for property losses. This class of claims displayed an endless 
variety as to country or place of loss, cause of loss, and nature and extent of 
loss or damage. The very great majority of valid claims related to loss of, or 
damage to, tangible assets. But the relatively few admissible claims for loss of 
bank deposits and securities presented exceptional problems in view of the 
difficulty of establishing the exact date and cause of loss of such assets in 
enemy or enemy-occupied countries. The time of loss was a particularly acute 
problem, and particularly essential to determine (both respecting securities and 
tangible assets) in cases where the claimants had acquired Canadian status ata 
comparatively late date in World War II, because such claimants were eligible 
only if they could establish that the acts causing their respective losses had 
occurred after they had become Canadians. 


Authentic evidence as to the ownership of immovable property was availa- 
ble from most countries, including Italy, Western Germany, and Austria. Such 
evidence was practically impossible to secure from countries behind the ‘Iron 
Curtain”, but many claimants were fortunate enough to possess documents 
from which ownership at the relevant times could be reasonably inferred. 

The date, cause, and extent of loss of movable property were frequently 
difficult to determine with accuracy, especially where it occurred in enemy or 
enemy-occupied territory. In cases involving consignments of merchandise, loss 
of documents frequently made it difficult to establish whether, at the relevant 
times, the property belonged to the Canadian claimants or to non-Canadian 
consignors or consignees. 

But the most difficult question involved in the decision of property claims 
was the effect of Nazi confiscation or forced sale on the ownership of the 
property concerned. Such a confiscation or forced sale usually took place either 
before World War II, or during the war but before the claimant or owner had 
acquired Canadian status. Obviously, in neither case could the confiscation itself 
form the basis of a compensable loss. But the problem arose whether such 
confiscation or forced sale was effective to divest the owner of his title to the 
property so as to preclude his claiming compensation if the property was later 
destroyed or damaged by an operation of war after he had become a Canadian 
national. 
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. Owing to the difficulty and complexity of this problem, I followed the 
suggestion of the learned Advisory Commissioner (Report, p. 92) by convening 
a series of meetings of the Deputy Commissioners. As a result of their discus- 
sions, a formula was reached which served as a guide for decision in the group 
of cases to which I have just referred. The formula may be summarized as 
follows: 

(1) The ownership of tangible property at the time of the act occa- 
.  sloning its loss should be determined in accordance with the law of the 

country of situs at that time; 


(2) Prior confiscation (or forced sale) by a government recognized by 
Canada as being the de facto government of that country was effective to 
divest the title of the owner—(On the basis of this interpretation, a Nazi 
confiscation or forced sale in, e.g., Germany proper and Austria, whose 
anschluss with Germany had been recognized by Canada, would be effec- 
tive to divest the title of the former owner; whereas in, e.g., Poland and 
Czechoslovakia, where Canada did not recognize the Nazis as the de facto 
government, such a confiscation or forced sale would be a legal nullity); 
and 


(3) The Commission could not recognize post-war measures of resto- 
ration as being retroactively effective to revest the ownership as at the 
time of the act causing the loss or damage complained of. 


The foregoing formula was not free from objections and difficulties, but 
very careful consideration and reconsideration convinced the Commission that 
it was the best available solution to the problems involved. 


(G) “Satisfaction Otherwise Provided For’’ 


The extent and operation of this salutary principle is clearly outlined by the 
learned Advisory Commissioner at pages 16 and 17 of his Report. 

The practical application of the principle was complicated: (a) by the fact 
that a great many claimants had not applied for compensation available to 
them from sources other than the War Claims Fund; (b) by the fact that at the 
time of the making of my recommendations the amount, if any, of alternative 
compensation available could not be determined with accuracy; and (c) by the 
fact that in numerous cases both those complicating elements were present. 

In order to prevent undue delays by reason of the second factor (b), the 
Government enacted Section 4(4) of the War Claims Regulations and Section 8 
of the Schedule thereto (P.C. 1030 of July 1955—see Appendix ‘“B’’), which had 
the combined effect of enabling the Chief Commissioner to make his recom- 
mendation in any case immediately on the basis of the information then availa- 
ble, and of enabling the Treasury Board to determine the portions and times of 
payment in the light of information from time to time available as to potential 
alternative compensation. A number of awards or portions of awards are still 
held up pending progress in settlement of claims against alternative sources in 
West Germany. 

The excuse given by practically every claimant who (a) failed to prosecute 
a claim against an alternative potential source was that he had not been 
advised or informed of its availability. After very careful consideration the 
Commission adopted as a minimum standard of prudence that a claimant 
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should at least have made some inquiry at an official level as to the availability 
of compensation in the country of the loss. If he omitted to take a single step or 
to make a single inquiry, he must be considered to have failed to receive an 
available payment by reason of his own neglect or default, and must therefore 
be deemed to have received the payment, if any, for which he would have been 
eligible on reasonable prosecution of a claim. Such presumed payment must 
therefore be deducted from any award recommended to be paid from the War 
Claims Fund. Obviously, the assessment of the amount to be so deducted in any 
of the numerous cases where no alternative award was actually received was a 
matter of very considerable difficulty. 

The deduction of ‘Satisfaction Otherwise Provided For’ was, as a fact, 
applicable only to claims for property loss, and its application varied greatly 
according to the country in which any loss had occurred. This variation can best 
be illustrated by references to the “Instances” outlined by the Advisory Com- 
missioner and by using the same reference numbers as he uses at pages 10-16 
of his Report. In the interests of brevity I shall group several of the reference 
numbers, and thus depart from their original sequence. 


Instances 4, 5, 8, 10, 13, 18.—I have no recollection of any valid claims 
presented to the Commission for property losses in Finland, North Borneo, 
Sarawak, or Brunei. There was no case of duplication as between shareholders 
and corporations, whose possibility was anticipated in Instance 18. There were, 
I think, one case for property loss in Thailand, one for property loss in the 
Netherlands, and two in which the United Kingdom scheme for war damage 
compensation was applicable; but in those cases the principle of deduction 
presented no unusual difficulty. 


Instance 15.—The only cases in which “compensation by the Canadian 
Government for death of civilians killed while on Government business” came 
to the attention of the Commission were under the headings of ‘pension, 
gratuity, or other compensation for groups” as set forth at page 31 of the 
Advisory Commission Report. The War Claims Rules precluded the payment of 
compensation out of the Fund for the death of members of groups for which 
such benefits had been provided even if the benefits so received were less than 
the compensation which would otherwise have been payable out of the War 
Claims Fund. 7 


Instances 16, 17.—In any case where the Government of Canada paid 
interim compensation for war losses, the amount of the interim compensation 
was deducted from any award recommended by the Commission, and was 
refunded to the Government in full priority to any further payment to the 
claimant. If the recipient of interim compensation declined or neglected to 
prosecute a claim against the War Claims Fund, the Minister of Finance was 
subrogated to his entitlement and might prosecute a claim as fully and effectu- 
ally as the potential claimant. (R.P. 39). 


Instance 14.—As ex gratia payments by the United Kingdom Government 
for losses of belongings at the sinking of the SS Athenia had all been made by 
1949, their deduction from the Commission’s awards was a relatively simple 
matter. They were usually substantially smaller than the corresponding awards 
by the Commission for three reasons: 


(a) they were assessed summarily and without the opportunity of full 
proof; 
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(b) certain classes of commodities were excluded from compensation; and 
(c) no interest was allowed. 


Nevertheless, the United Kingdom awards served as a valuable check in the 
assessment (in the very numerous cases) of losses under the War Claims Rules, 
which claimants were required to establish after such a long lapse of time. 


Instance 1.—As previously indicated, the terms of reference of my Com- 
mission obliged me to inquire into claims under the Treaty of Peace with Italy, 
as well as into claims for war losses in that country which came under the War 
Claims Rules. A first reading of the relevant provisions would suggest that 
two-thirds of each loss would be paid under the Treaty and the remaining third 
out of the War Claims Fund. 

Experience soon showed, however, that such was not the case. Awards 
under the Italian treaty were based on replacement values existing on the day on 
which the 290 million lire was paid to Canada, namely 27th day of October, 
1952—(War Claims (Italy) Settlement Regulations, sec. 3 (2)—Appendix ‘E’’). 
Awards under the War Claims Rules, on the other hand, were based on loss of 
reasonable market value as of 30th June 1939 (Report of Advisory Commission, 
p. 79). Comparison of values of property and commodities on those respective 
dates invariably led to the result that the (2/3) 1952 award under the Italian 
treaty was slightly larger than the (100%) capital of the 1939 award (for the 
same loss) under the War Claims Rules. The amount payable out of the Fund 
in any individual case was therefore: the total loss on the June 1939 basis; plus 
simple interest at 3% from lst January 1946 to the date of payment of the 
Italian Treaty award; minus the amount of the Italian Treaty award. 

In all, 119 claims were considered by me, as Advisory Commissioner, 
under the War Claims (Italy) Settlement Regulations; 61 were rejected, and 
awards were recommended and paid in the remaining 58. The awards under the 
Treaty amounted to: 


POD EGE ViLOSSES Ces ote fe Sai grec hotehae altihals sheers Lire 86,369,239.10 
Expenses allowed to claimants ...............-.- 2,059,958.00 


making a total of Lire 88,429,197.10, or the equivalent of $136,916.25. This 
amount is exclusive of the claims of Aluminium Limited and Estate of Alex- 
ander Mackenzie, which were paid separately under special arrangement. 
(Regulations, s.2 (2) (b)). 

In the case of a few of the rejected claims presentation had been made too 
late to comply with the requirement of the War Claims (Italy) Settlement 
Regulations (latest date for application 3lst December 1951), but still in time 
for acceptance under the War Claims Rules. In such cases awards were recom- 
mended under the Rules, but subject to deduction of potentially available 
compensation under the Italian Treaty. 

The War Claims (Italy) Settlement Regulations, as revised and reenacted 
by P.C. 1723 of 18th November 1954, and a further amendment of 30th June 
1955 (P.C. 977) are copied as Appendices “EE” and “FF” respectively to this 
Report. 


Instance 6.—Compensation in Japan, under the Allied Powers Property 
Compensation Law, was also based on post-war (c. 1956) replacement values 
but, as the learned Advisory Commissioner pointed out, it was at the rate of 
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100% of the valuations as opposed to the two-thirds provided under the Italian 
Treaty. In all cases (but one) in which awards had been made under the 
Japanese Law, the compensation so received appeared to the Commission to be 
greater than awards under the War Claims Rules (based on June 1941 valua- 
tions plus interest from lst January 1946) would have been for the respective 
losses. The single exception involved a commodity whose price had reached a 
very low level at the time of the Japanese valuation. 


The great difficulty encountered in applying the principle of “Satisfaction 
Otherwise Provided For’ to claims for property loss in Japan was that a large 
number of claimants had failed to claim under the Japanese Law,—some, 
apparently, though being aware of its availability. In such cases the Commis- 
sion was bound to refuse awards from the War Claims Fund on the ground that 
the claimants, by their neglect or default, had failed to take advantage of 
compensation available on a more generous scale. One partial exception 
allowed from the operation of the principle was in cases of claims for loss of 
personal belongings, where, owing to expenses and contingencies of proof in 
Japan, we allowed an exemption not exceeding $200. in each case and recom- 
mended awards up to that amount, plus interest. Such exemption seemed 
equitable in the early cases, and was followed throughout. 


Instances 11, 12.—Claims before the Philippine War Damage Commission 
and before the Malayan War Damage Claims Commission had, I think, been 
fully settled before the corresponding claims were decided by this Commission. 
The application of the principle was therefore merely a matter of subtraction, 
except where the claimants had failed to prosecute claims against the alterna- 
tive sources. In such cases the deductions made by this Commission were 
moderate, owing to the relative uncertainty of the amounts which might have 
been received in the countries where the losses occurred. 


Instances 2, 3.—Owing to the fact that the Governments of Hungary and 
Roumania continued to ignore the provisions of Articles 26 and 24 respectively 
of the treaties of peace with those countries, on 9th April 1953 (P.C. 554) the 
Governor in Council enacted section 7 of the Schedule to the War Claims 
Regulations. The effect of that section was to enable this Commission, in 
dealing with claims for losses in Hungary and Roumania under the War Claims 
Rules, to disregard the remote possibility of compensation under the treaties of 
peace with those countries. 


Concurrently, on 30th November 1953, the Secretary of State, pursuant = 
a recommendation of the Minister of Finance, referred to me for enquiry and 
report claims under the Treaties of Peace avian Hungary and Roumania which 
were also within the provisions of the War Claims Regulations. 


In the result, claims for losses in Hungary and Roumania have been dealt 
with by this Commission only to the extent to which such losses were compen- 
sable out of the War Claims Fund. Hungarian and Roumanian claims should be 
kept open for prosecution under the respective treaties of peace if and when 
the relevant provisions become operative. The Crown in the right of Canada 
has been subrogated to the entitlement (under the Hungarian treaty) of those 
who have received awards from the War Claims Fund. In the interim the War 
Claims Fund has been reimbursed from funds of Hungarian origin in the hands 
of the Custodian, to the extent of two-thirds of the amount of the fifteen 
awards paid for losses of property in Hungary. This reimbursement was made 
under the provisions of Parliamentary Vote 657 of Appropriation Act No. 3, 
Cap. 54, of the Statutes of 1953. A similar reimbursement would have been 
available in respect of awards for losses in Roumania, but it happened that no 
valid claims for property losses in the latter country were established. 
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‘Instances 7, 9.—Considerable delay was experienced in the settlement of 
claims in France and Belgium. It was therefore necessary to invoke section 
4(4) of the War Claims Regulations and section 8 of the Schedule, to enable the 
Treasury Board to make estimated interim payments from the War Claims 
Fund. The claims in France and Belgium have now all been settled, and it has 
therefore been possible to determine and pay in full the balances available 
from the War Claims Fund for property losses in those countries. 


Instance 19.—West Germany. There is naturally no reference in the Advis- 
ory Commissioner’s Report to the German Equilization of Burdens Law, which 
was not originally passed until 14th August 1952. With later amendments, that 
Law provided compensation for property losses in West Germany and West 
Berlin. Corporations were not eligible to claim. 


As claims under the German Law have not yet been settled, and as it was 
impossible to estimate with accuracy the amounts which would ultimately be 
received on those claims, it was necessary for me to proceed (in the corre- 
sponding cases against the War Claims Fund) under Schedule 8 to the War 
Claims Regulations. The Treasury Board, acting under Section 4(4) of the 
Regulations has adopted the practice of paying 50% of the total award in each 
such case, that being an estimate of the minimal residual amount which will 
be payable after deduction of the compensation ultimately to be received from 
Germany. 


Instance 20.—Insurance. Compensation from this source is partly analo- 
gous to, and partly distinguishable from, “Satisfaction Otherwise Provided 
For’. Following the reasons set forth on pages 35 and 36 of the Advisory 
Commission’s Report, but partly owing to the many and complex factors 
involved in the numerous types of life insurance policies and in the status and 
duration of individual policies, proceeds of life insurance policies have not been 
taken into account in computing the pecuniary loss arising from death. 


On the other hand, proceeds of contracts of indemnity, such as marine, fire, 
and accident insurance, have been taken into account in assessing the amount 
of a loss. The proceeds of such a contract have been deducted before the fixing 
of the net award recommended from the War Claims Fund in each case, 
whereas “Satisfaction Otherwise Provided For’’ (in the strict sense) has been 
deducted from the award itself. The practical effect of this distinction is that 
“Satisfaction Otherwise Provided For’ affects a claimant’s priority rating, 
whereas the receipt of indemnity insurance does not. In other words, a 
claimant in whose favour an award of $200,000.00 has been recommended for 
property loss, but who has received $100,000.00 from marine insurance, would 
still be eligible to receive the balance of $100,000.00 from the Fund under the 
present prevailing priority payments. But if he had received $100,000.00 from 
another source of war damage compensation he would not receive any payment 
from the Fund until Order of Priority No. 7 is applied. (See under Topic (I)). 


(H) Number and Disposition of Claims 


From the point of view of numbers, the word ‘claim’ has proved to be 
susceptible of a great variety of meanings:— 


(1) The simplest method of computation is that of the number of proceed- 
ings listed as separate ‘‘cases’’. The number of “cases” and the methods of their 
disposition are indicated in the following summary. The expression ‘‘documen- 
tary hearing” is used to designate a hearing at the Commission’s headquarters 
at Ottawa, presided over by a Deputy Commissioner assisted by Commission 
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counsel and staff, but not attended by the claimant or his representative; at such 
a hearing the evidence and arguments considered were the materials present on 
a fully documented and processed file. 


Summary of Cases 
Cases disposed of by preliminary rejection 


TINGEr Wart Clans: RULES eases eee ane se wey es anaes 2,309 

under Ttalianerreaty. ie fh Dak ao Oe ee as Ge 46 
Cases disposed of by documentary hearing and review 

WNGET Wate Clans TUES tei sic oe ce oh ae cae Leet at eee 7,478 

UNG [EAA WL LCALY. . cha.s ecss etc nett ee eek Ee cee 40 
Cases disposed of by oral hearing at Ottawa and review 

UNCED RWaTeC lLAims RUGS; sc ceoc.<poutis's epenckes teers meee Rie cus ere 198 

under Dtalianwlreaty. ok. Mek: sue si pean alee ae hea ee 19 
Cases disposed of by oral hearing at regional points and review 

under “WartClaimsrRules ee 5 fT ee eee ee enn se ee 1,110 

LINGer Wralran st LEALY tee Te eee ee EE ee ere 14 


2 Oltal “Cases "disposed 7ol “by COMMISSION 8c. eae eee oe 11,214 


Apart from the 2355 cases rejected on prima facie consideration, it is not 
useful to compute the number of cases disallowed upon adjudication owing to 
the fact that so many were allowed in part and disallowed in part. The 
proportion of allowed and disallowed claims will therefore better be indicated 
under sub-topic (2), which will deal with classified claims. 


Summary of Reports 


As each of the cases disposed of by hearing and review involved a report 
by a Deputy Commissioner and a report by the Chief Commissioner, the basic 
number of reports submitted by the Commission in the course of its operations 
would be: 


Under: War; Claims Rules (2x 8:786) penne. eve tee 17,572 

Under Italian Treaty (2 x US) (emsn err. Be Ieee 146 
The cases rejected on preliminary examination were disallowed 
insSix:fsroup serecommendations Vanes oo eee eee ee tee 6 


There were also numerous interim and supplementary 
recommendations, of whose number we kept no separate ac- 
count butiwhichawouldtestimate at cscs meio rien la hen eas 500 


Total reports filed by Commission (approx.) .............. 18,224 


As a matter of strict logic, those eighteen-thousand-odd individual recom- 
mendations constitute the Report of this Commission. Obviously, however, they 
can neither be submitted as such in physical form nor be made an Appendix to 
the present Report. It is therefore pertinent to indicate the destination of the 
seven copies which were made of each individual recommendation: 


(a, b, c) three were used for internal administrative purposes; 


(d) one copy of each recommendation was left attached to the relevant 
claim file; 
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(e) one copy of each was sent to the claimant or his solicitor; 


(f) one copy of each was retained by the Department of Finance after 
payment or disallowance; 


(g) a composite stack was prepared containing a copy of each recommen- 
dation made by a Deputy Commissioner or by the Chief Commissioner; these 
copies were arranged serially, and the stack was deposited in the Office of the 
Custodian of Enemy Property, Department of the Secretary of State. 

The great majority of cases were dealt with in English, but a considerable 
number (estimated at 1500) were presented, processed, and adjudicated either 
entirely or partly in French. 

In a substantial number of cases two or more hearings or reviews were 
necessary, but no tabulated record was kept of the number of such preliminary 
or supplementary hearings or reviews. 

The figures in the foregoing summaries are exclusive of 1402 cases in 
which the Treasury Board made per diem maltreatment awards to former 
prisoners of the Japanese, without reference to the Commission, under the 
provisions of Section 4(2) of the War Claims Regulations. 


(2) A considerable number of individual “cases”? involved multiple claims 
on the basis of the classification set out under Topic (F). For instance a case 
listed under a single case number frequently included claims for maltreatment, 
death, personal injury, and property loss, or any two or more of such claims. 

The number and disposition of claims as classified may be summarized as 
follows: , 


Recommendations 

for Payment Disallowed Total 

Maltreatment, Civilians ......... 592 155 

is , Armed Services .. 7,073 155 
zi, ,» by Treasury Board 1,402 9,377 
UDO Oh onde aaa Rater cob eark Rie tele aatrE 59 41 100 
PETSON ae lOyUL Ys (tess sot ee tee 146 328 474 
PA OV ORE ote etacaes out es leeg ae a ae icreies oh 999 267 1,266 
itatane LreatyaCilaunsiis aes cai 58 15 73 


Sundry rejected on prima facie 
grounds under War Claims 


TRUIOS oe eter ica ipa eam no he oars 2,309 
Sundry rejected on prima facie 


grounds under Italian Treaty .. 46 Z,a00 


Total recommendations for pay- 
PCNA Tee Pee oe Meat ate Me 10,329 
MOLG LS CISALLOWEG) 2 ob eaite Was ors eee 3,316 
Total claims as classified ........ 13,645 


(3) A large number of individual “cases” involved claims by several 
claimants. The total number of claimants presenting claims to the Commission 
was 12,032. In addition, there was a very large number of beneficiaries, on 
whose behalf claims were deemed to have been presented, and each of whose 
eligibility and entitlement had to be separately investigated and determined. 
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(4) Many claims for loss of property were subdivided into numerous 
branches, involving properties situate in several countries or places. 


(5) Claims and branches of claims for loss of movable property were again 
subdivided into very numerous items and groups of items, such as furniture, 
works of art, stock-in-trade, business equipment, personal effects, vehicles, 
ships, cargoes, bank deposits and securities. 

No tabulated record was kept of the number of branches or items of claims 
involved, and it can be seen that the necessary detailed investigations were 
virtually innumerable. 

The regional hearings in 1124 cases were grouped, wherever possible, so as 
to provide a maximum of convenience for claimants with a minimum of 
administrative expense. By far the leading centres of regional hearings were 
Montreal, Toronto, and Vancouver, but hearings were held at the following 
regional points:— 


British Columbia 
Vancouver—Kelowna 
Victoria—Kamloops 
Vernon—Nanaimo 


Alberta 
Edmonton 


Calgary 


Saskatchewan 
Regina 
Saskatoon 
Yorkton 


Manitoba 
Winnipeg 


Ontario 
Toronto—London 
Hamilton—Kitchener 
Windsor—Welland 
Galt 


Quebec 
Montreal 
Quebec 
Amos (Abitibi) 
New Brunswick 
Saint John 
Moncton 


Nova Scotia 
Halifax—Amherst 
Truro—Yarmouth 


Prince Edward Island 
Charlottetown 
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Newfoundland 
St. John’s—Trinity 
Cornerbrook—Grand Bank 
Grand Falls—Belleoram 
Port-au-Basque—Bai du Nord 
Open Hall—Rencontre 
Bonavista 


Great Britain and The Channel Islands 
London 


Jersey, C.I. 


The United States 
New York City 
Glendale, California. 


_ Owing to efficient and economical administration on the part of the staff, as 

well as to the fact that only two of the seven Commissioners received any 
remuneration (on a part-time basis) whilst the remaining five (being members 
of provincial Courts) were paid expenses only, it was possible to keep the 
administration costs of the Commission within a very modest compass in 
comparison with the number and diversity of claims and items which had to be 
inquired into and determined. The Commission’s office was opened early in 
November 1952, and was closed on 31st December 1959. Total administration 
expenses paid to 29th February 1960 may be analyzed as follows: 


STEW ES Gi(ESP Py SRS me ese in oN eer kA NR el eet pea $441,870.17 
Broresslonalvand™ mpecia Me OeCL VICES 9 ofc. caoe ot comets oe ee ee 35,255.18 
DPAVEL eo SU ren Ob. ae ae Fe oa Sad ee 169,723.42 
Hreightiixpress and Cartage: a: Site ie oe SE ee ee ae 724.09 
PROSTAR CR ee eer ote a ieee eee ak te Leos ae Sar rede: on 4,059.09 
Telephones. and Telegrams -: ss 202cee2 6 es see 20% EP. Eines f 9,762.80 
RO NOTETS ELC ried restock pte Wc a: le Pr ae teas oppress eT A el ak le ee Se ee 8 3,734.85 
! Office Stationery, Supplies and Equipment ........:............ 14,539.17 
Semoun Elesy 28s ann . Per Gnas ch. Seek Peas. eh ee 1,056.10 
Och eR as ose i eee ca Ba cae a i a ee Oy ee . . $680,724.87 


(1) Priority of Payments 


In order to guard against the depletion of the War Claims Fund to the 
detriment of some valid claims, the Right Honourable Advisory Commissioner 
recommended that awards be paid in a specified order of priority. In the order 
which he recommended, claims for death and personal injury ranked first, 
claims for maltreatment ranked second, and claims for property loss ranked 
from third to seventh according to the amounts awarded. (see Report, p. 84). 

As it seemed obvious that the available fund would be more than sufficient 
to meet the death, personal injury, and maltreatment claims in full, the 
Government (in enacting the War Claims Regulations—Schedule, 4(a)) com- 
bined these three types of claims under a single first priority rating, to which I 
have referred as No. (1-2). Approved awards of these classes were therefore, as 
far as priority was concerned, paid in full from the outset. 
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As the ratio of established property claims to the balance of the War 
Claims Fund was gradually revealed, payments on individual awards for 
property losses were progressively increased from a beginning of $2,500 
(Priority 3(a) established 21st June 1954) to $100,000 (Priority 6(b)) effective 
6th December 1958). 


For convenience of reference, the orders of priority, as ultimately estab- 
lished by successive amendments, are set out in consolidated form in R.P. 40, 
(Appendix “G” to this Report). 

Only nine awards for property loss reeommended by the Commission were 
in excess of $100,000, and those are therefore the only claims which have been 
affected by priority restrictions since December 1958. From the figures shown 
under Topic (J) it appears that it will ultimately be possible to pay the balance 
of the nine claims almost, though not quite, in full. 


(J) The War Claims Fund 


The sources and probable extent of the War Claims Fund are outlined by 
the Right Honourable Advisory Commissioner at pages 4-10 of his Report. The 
actual credits to the Fund up to 29th February 1960 may be summarized a 
follows: ae 


German Assets 


Transferred: DY, CUStOGlaNie. acces ve eee oe $ 5,100,000 
From other sources CQDDT OX ee as ete ii 5,131,200 
Earnings after deposit ssh yn Ri es ont Riess ier oe 804,100 
—_—_—_—_—_—_- $11,035,300 
Japanese Assets 
iransterred. by Custodian... -..... aivecuk $ 3,650,000 
From-other sources, . (approx) 20... ener 118,200 
Earnings after deposit A) ee By Lees Nas 421,200 4,189,400 
SOLA LECTECIIS wCADDLOX 2) on. cite a ence lee $15,224,700 


It is anticipated that a few further credits may be available to the Fund 
through receipts from the Inter-Allied Reparation Agency as well as from 
other possible sources such as the Custodian. 


Disbursements from the Fund up to the same date were as follows: 


Claims Paid No. of Claims 
Maltreatment... :eeeHeeee ee & otae wae 9,067 $ 6,480,657.33 
PCAN Gaeye Ra ta rcietete s teee tatete Stewed re weet otatote 59 504,414.58 
Personal Injury yo ie is tea ete eee 146 236,478.44 
Property’ wL0ss=—1n ful ee eae sates ie = 975 3,471,282.69 
+ + DATS ih ohne eee ee 22 942,492.73 
MOUa sketAINniS Pal week acess 10,269 S AP. G3saac0500 
AOI ISEFOLION PEC ECNISES Ie teri tak sence ecard aie ae ee 680,724.87 
Totalidisbursements ‘to 29: FebsiT9600es: a2). Souls aie $ 12,316,050.64 
In addition, there were payments recommended but not 


made, totalling Fo... asacvewl oly seecaets: anes ents alo. nail ides ecole es ete 3,494,563.00 


making an estimated amount required to pay all claims 
ary SE Oe Se A ee area le Ge ah ee $ 15,810,614.00 
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The awards not paid in full may be analysed as follows: 
Pe EECHLTICIILeC AIMS orice eee ean. Nate ete ccs eG esc ce wis an ees $ 4,363.00 


13 claims subject to satisfaction available from West 
Germany (this amount will presumably not have to be 


Paldernyiiiistconmdnesk und): Hie fas. AG. See Sees ae hs Fs 78,000.00 
9 property claims whose excess of $100,000.00 each awaits 
application, OL<prioritya Noi T aerial bec bres ous ie wees 3,412,200.00 


$  3,494,563.00 


A more detailed analysis of claims paid will be found in Appendix “H” to 
this Report. 

It will be seen that the credits to the War Claims Fund are sufficient to pay 
the awards recommended by the Commission almost, though not quite, in full. 
The deficiency will be borne pro rata by the unpaid portions of the nine 
property awards which are in excess of $100,000 per claimant. 

Section 5 of the War Claims Regulations (Appendix ‘‘A”: see also Report 
of Advisory Commissioner, p. 92) made it clear that no “right to payment” was 
conferred by the Regulations. The Treasury Board, however, almost invariably 
acted upon the recommendations of the Commission and implemented them by 
payment, subject to priority orders and to reservations respecting satisfaction 
anticipated from alternative sources. 

Only two minor groups of my recommendations for payment appear to 
have been disallowed by the Treasury Board: 


(a) Awards for maltreatment arising from murder of prisoners-of-war. 
These were first recommended on interpretation of the existing Rules, 
and later by way of proposed amendment—see under Topic ‘‘B”’. 


(6b) Awards for loss of wages or other earnings due to delay in returning 
to work as a result of an operation of war, such as the sinking of the 
Athenia. In a number of such cases the Commission recommended 
modest awards for quasi-property loss but the Treasury Board reject- 
ed such items unless they resulted from personal injury. 


(K) General Recommendations 


It is difficult, at the present stage, to make any prospective recommenda- 
tions that would be of predictable service or advantage; and that, for two 
reasons. 

In the first place, the code of “adjudication” outlined under Topic (B) 
proved to be eminently workable and generally equitable in its operation. 

In the second place, the circumstances of any similar inquiry in the future, 
if unfortunately the necessity for one arises, are liable to be so entirely 
different that any prospective observations on the basis of the present inquiry 
might prove quite valueless. 

With those two limitations in ead and with considerable hesitation 
Owing to the general and detailed excellence of the “Ilsley Report”, I proceed 
to outline a very few suggestions which the light of more than seven years’ 
inquiry has indicated as improvements in the existing code. 

The most prevalent criticism of the War Claims Rules has been that claims 
for death and injuries to the person did not (except as to actual time of 
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payment) have the moral priority to which they were entitled, in the view of 
the learned Advisory Commissioner (Report, pp. 84-85), as against claims for 
loss of material property and particularly business assets or investments. In 
other words, it has been easier to recover adequate compensation for the loss of 
material assets than for the loss of an arm or of a leg or of physical or mental 
health, or even for loss of life. In my opinion, there is considerable merit in this 
criticism, arising from-the difficulty of establishing the mathematical quantum 
of pecuniary loss in death and personal injury cases, and from the preclusion, 
(by the Rules), in such cases, of consideration of pain, suffering, and wounded 
feelings. 

To establish the recognized priority of claims for death and injuries to the 
person, I would recommend that, in any future code of adjudication: 


(1) Provision be made for a reasonably modest solatium for persons 
injured, or for the dependents of persons killed, by operations of war. 


OR 


(2) Provision be made for a basic presumption of pecuniary loss in 
such cases, in addition to the specific pecuniary loss, if any, which each 
claimant is able to establish. 


(3) Provision be made that benefits receivable from a group scheme of 
pension, gratuity, or other compensation for civilian workers, such as 
outlined on page 31-of the Advisory Commissioner’s Report, be deductible 
as “Satisfaction Otherwise Provided For” rather than being a complete bar, 
as under the present code. 


The Commission has frequently been of the opinion that the benefits from 
such schemes have not provided full or adequate compensation; and it seems 
inequitable that such benefits should entirely bar claims against the War 
Claims Fund, whereas accident insurance received is merely deductible and life 
insurance is not taken into account. 

The three foregoing recommendations should be applicable only to cases of 
civilians killed or injured. Compensation for death or injury of members of 
the armed services is provided by the well regulated provisions of the Canadian 
Pension Act, and is subject to review from time to time in the light of 
developing circumstances. 

As I have already intimated, the 1958 supplementary payments on mal- 
treatment claims appear to have established an equitable ratio between the 
amount awarded on those claims and the assets of the War Claims Fund. I 
would, however, repeat my former recommendations incidental to such claims 
and suggest that in any future code: 


(4) Provision be made for a modest solatium to ‘‘dependents” of 
prisoners of war who have been wilfully and criminally put to death by 
their enemy captors. 


(5) Provision be made that where a person who, if he had lived; 
would have been entitled to a maltreatment award has died, and is not 
survived by a spouse or children, the award should survive for the benefit 
of his parent or parents without proof of actual pecuniary dependency. 


It has seemed anomalous to the Commission that a maltreatment award, 
which the Rules regard as being highly personal in its character rather than 
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being in the nature of pecuniary compensation, should survive for the benefit of 
a wife or children who may be affluent in their own rights, but not for the 
benefit of parents who may be near the border line of dependency or poverty. 
The suggested amendment could be achieved by deleting the word ‘“‘dependent”’ 
in the list of relatives enumerated at the foot of page 55 of the Advisory 
Commission’s Report, or by providing that the enumerated relatives should be 
deemed to be dependents without proof of actual pecuniary dependency. The 
presumption of dependency would then also be available for a surviving 
husband, though incidentally no claim by a surviving husband for maltreat- 
ment of his wife has come before the present Commission. 


As to claims for loss of or damage to property, my principal suggestion 
would be that: 


(6) the Advisory Commissioner’s recommendation that a minimum 
percentage of Canadian-owned capital should form a third test of the 
Canadian national status of a claimant corporation be restored and the 
recommended percentage preferably increased; 


or (still preferably, in my opinion) 

(7) the eligibility of a corporation to claim as such be entirely deleted; 
in other words claims through corporations (Canadian or otherwise) 
should be limited to the losses sustained by Canadian shareholders or 


incumbrancers, and the relative awards should belong to the Canadian 
shareholders or incumbrancers and not to the corporations. 


It has seemed inequitable to the Commission that non-Canadian sharehold- 
ers should, by the mere fact of incorporation in Canada, be eligible to receive 
from the War Claims Fund compensation which they could not have claimed 
in the absence of incorporation. 

The foregoing suggestions are, of course, proposed in the context of the 
existing War Claims Regulations and the Rules thereby established. 


This, my Report, is respectfully submitted this 4th day of April, A.D. 1960. 


(Sgd.) THANE A. CAMPBELL 
Chief War Claims Commissioner 


to the Honourable, The Secretary of State, 
Ottawa. 
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APPENDICES 
to 1960 General Report 


of Chief War Claims Commissioner 


APPENDIX “A” 
P.C. 1954-1809 


PRIVY COUNCIL 
CANADA 


AT THE GOVERNMENT HOUSE AT OTTAWA 
TUESDAY, the 23rd day of NOVEMBER, 1954 


PRESENT: 


HIS EXCELLENCY 
THE GOVERNOR GENERAL IN COUNCIL: 


His Excellency the Governor General in Council, on the recommendation 
of the Secretary of State and pursuant to The Appropriation Act, No. 4, 1952, 
Vote No. 696, is pleased to order as follows:— 


1. The War Claims Regulations, established by Order in Council P.C. 4267 of 
9th October 1952, as amended, are hereby revoked; and 


2. The annexed “War Claims Regulations” are hereby made and established 
in substitution for the Regulations hereby revoked. 


Certified to be a true copy, 


(S2d5)5 kK. 2B; BRYCE: 
Clerk of the Privy Council. 
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War Claims Regulations 


1. These regulations may be cited as the War Claims Regulations. 


2. In these regulations, 


(a) ‘“‘war claim’ means a claim for compensation arising out of World 
War II; 


(b) “War Claims Commissioner” means the Chief War Claims Commis- 
sioner appointed for the purpose of inquiring into, reporting upon and 
making recommendations with respect to the payment of war claims in 
particular cases; 


(c) “War Claims Fund” means the War Claims Fund established by Vote 
696 of The Appropriation Act, No. 4, 1952; and 


(d) “war claims rules” and “rules” means the rules established by Section 3. 


3. The recommendations contained in the Report of the Advisory Commission 
on War Claims dated February 25, 1952, modified to the extent specified in the 
Schedule hereto, shall constitute the rules governing payment out of the War 
Claims Fund of compensation in respect of war claims. 


4. (1) Payment may be made out of the War Claims Fund, with the approval 
of the Treasury Board, to a person, or to another on his behalf, in respect of a 
war claim, of an amount that, in the opinion of the War Claims Commissioner, 
that person is eligible to receive under the war claims rules. 


(2) Notwithstanding subsection (1), payment may be made out of the War 
Claims Fund of compensation for maltreatment at the per diem rates specified 
in the rules to a person, or to another on his behalf, where, in the opinion of the 
Treasury Board, that person is eligible to receive such compensation under the 
rules. 


(3) In approving payments under this section, the Treasury Board shall 
determine the times at which such payments shall be made to give effect to the 
order of priorities established by the war claims rules. 


5. Noright to payment is conferred by these regulations. 


6. These regulations shall be administered by the Secretary of State. 


SCHEDULE 
1. Claims by Canadians. 


(a) Where a claim is made for maltreatment and the person who 
suffered the maltreatment was at the time when the maltreatment 
occurred a member of the armed forces of Canada, the claimant shall 
be deemed to have been a Canadian both at the time of the maltreat- 
ment and at the time of presentation of the claim. 


(b) For the purpose of determining whether a corporation is a 
Canadian at any relevant time, of the three tests recommended by the 
Advisory Commission on War Claims, those as to residence and trad- 
ing only are retained and the test relating to ownership of outstanding 
securities is deleted. 


(c) A corporation regarded as having had residence both in Canada and 
outside of Canada at any relevant time may be treated as at that time 
having had Canadian residence only if it then was incorporated in 
Canada. 
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2. Maltreatment. 


(a) In respect of the European Theatre: 

Where a person has been in the direct custody of members of an 
organization declared a criminal organization by the International 
Military Tribunal, Nuremberg, (such organizations being the SS, SD, 
Gestapo and Leadership Corps), and is ineligible for an award under 
the Sumner Commission test, he may, if held in such custody for a 
period of fourteen days or more, be awarded one dollar per diem for 
each day of such custody, but should such custody have been for less 
than fourteen days any award on a per diem basis shall be within the 
discretion of the War Claims Commission. The receipt of or the eligi- 
bility for a pension under the Pension Act for disability consequent 
upon maltreatment shall not be taken into account in determining 
eligibility for or the amount of a per diem award or a lump sum 
award for maltreatment. 


(b) In respect of the Far Eastern Theatre: 


Maltreatment awards at the rate of one dollar per diem to or in 
respect of former prisoners of war of the Japanese eligible therefor 
under the Report of the Advisory Commission on War Claims may be 
paid in a lump sum as in the case of such awards to or in respect of 
civilians, and such payments shall include any benefit for which the 
recipients may be eligible pursuant to Article 16 of the Treaty of 
Peace with Japan. 

(c) Surviving awards—Civilian claims: 

‘Where there is a valid death claim in addition to a claim for 
maltreatment the accrual of the benefits of the maltreatment award to 
the widow, dependent husband, child, children, dependent parent or 
parents of the deceased as the case may be, shall not be taken into 
account in determining the pecuniary loss which he, she, or they, have 
suffered from the death. 


(d) Surviving awards—dependents of service personnel: 

Where maltreatment caused death but there is no valid death 
claim because the deceased was a prisoner of war and pension is 
payable on account of his death, the maltreatment award payable to 
the widow, dependent husband, child, children or other dependent 
shall be paid to such dependent notwithstanding the fact that such 
dependent is in receipt of a pension in respect of the death, ‘and 
without any deduction on account of such pension. 


3. Claims for Property losses. 


(a) In any case in which final compensation for such loss has been provid- 
ed for by or under an Act of the Parliament of Canada or by the 
Governor in Council, no claim on the War Claims Fund in respect of 
such loss shall be admitted. : 


(b) In the recommendation relating to the payment of certain expenses of 
claimants, the words “in former enemy or enemy-occupied territory” 
are substituted for the word ‘“‘abroad’’. 

4. Priorities. 
The following shall be the effective orders of priority: 


1. Claims for compensation for death, personal injury and maltreatment, 
in full, or 


30 THE WAR CLAIMS COMMISSION 


i) 


. if the fund is not sufficient to pay them in full, then pro rata. 


(a) Claims for compensation for property losses up to $2,500 in full, or 
if the balance in the Fund is not sufficient to pay them in full, 
then pro rata. 


co 


(b) All remaining claims for compensation for property losses up to 
an additional $2,500 in full, or if the balance in the Fund is not 
sufficient to pay them in full, then pro rata. 


4. All remaining claims for compensation for property losses up to an 
additional $10,000 in full, or if the balance in the Fund is not sufficient 
to pay them in full, then pro rata. 


5. All remaining claims for compensation for property losses up to an 
additional $15,000 in full, or if the balance in the Fund is not sufficient 
to pay them in full, then pro rata. 


6. (a) All remaining claims for compensation for property losses up to an 
additional $20,000 in full, or if the balance in the Fund is not 
sufficient to pay them in full, then pro rata. 


(ob) All remaining claims for compensation for property losses up to 
an additional $50,000 in full, or if the balance in the Fund is not 
sufficient to pay them in full, then pro rata. 


7. All remaining claims for compensation for property losses in full, or if 
the balance in the Fund is not sufficient to pay them in full, then pro 
rata. 


5. Interest. 


Simple interest at three per centum per annum may be paid on the 
following classes of awards: 


(a) For property losses on the high seas from the date of the loss; 


(b) For personal injury or death on the high seas from the date of the 
loss; 


(c) For disbursements for medical and similar expenses from the date of 
the disbursement; and 


(d) For all other claims, excluding awards for maltreatment, from Janu- 
ary 1, 1946. 


6. Limitation of Time for Filing Claims. 


(a) Notice of a claim must be received by the War Claims Commission not 
later than November 30, 1954. 


(b) A claim for maltreatment shall be deemed to be presented at the time 
when it is first made or on the date of coming into force of the War 
Claims Regulations, whichever is the later. 


7. Where the War Claims Commissioner is satisfied that a claimant is entitled 
to receive a payment of compensation from the Governments of Hungary or 
Roumania pursuant to the Treaties of Peace with Hungary and with Roumania, 
and that the amount thereof has not been paid to the claimant, he shall not in 
applying the rules regard such entitlement as satisfaction otherwise provided 
for; provided that the claimant has assigned his rights to such entitlement to 
the Crown in right of Canada. 


APPENDIX “B” 
P.C. 1955-1030 


PRIVY COUNCIL 
CANADA 


AT THE GOVERNMENT HOUSE AT OTTAWA 
THURSDAY, the 7th day of JULY, 1955. 


PRESENT: 


HIS EXCELLENCY 
THE ADMINISTRATOR IN COUNCIL: 


His Excellency the Administrator in Council, on the recommendation of 
the Secretary of State and pursuant to The Appropriation Act, No. 4, 1952, 
Vote No. 696, is pleased to amend the War Claims Regulations made and 
established by Order in Council P.C. 1954-1809 of 23rd November 1954, and the 
said Regulations are hereby amended as follows: 


1. By adding to section 4 thereof the following new subsection (4): 

(4) Notwithstanding anything in this section, where a payment in 
respect of a war claim may be or could have been made to a person, or to 
another on his behalf, from a source other than the War Claims Fund, the 
Treasury Board may determine the portion, if any, of the payment and the 
time at which such portion may be paid to that person or to another on his 
behalf out of the War Claims Fund. 


2. By inserting in the Schedule thereto, immediately before section 7 thereof, 
the following heading: 


Satisfaction from Source other than the War Claims Fund. 


3. By adding to the Schedule thereto, immediately after section 7 thereof, the 
following new section 8: 

8. In any case where a payment in respect of a war claim may be or 

could have been made to a person, or to another on his behalf, from a 

source other than the War Claims Fund and where the War Claims Com- 

missioner is of opinion that undue delay would result from postponement 

of his recommendation until he could assess with reasonable certainty 

the possibilities of recovery of compensation from such other source, he 

may make his recommendation immediately on the basis of the informa- 
tion then available. 


Certified to be a true copy, 


(S¢d.) Ro BabRYCE 
Clerk of the Privy Council. 
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APPENDIX “C” 
P.C. 1956-624 


PRIVY COUNCIL 
CANADA 


AT THE GOVERNMENT HOUSE AT OTTAWA 
THURSDAY, the 19th day of APRIL, 1956. 


PRESENT: 


HIS EXCELLENCY 
THE GOVERNOR GENERAL IN COUNCIL: 


His Excellency the Governor General in Council, on the recommendation 
of the Treasury Board, pursuant to The Appropriation Act No. 4, 1952, Vote 
696, is pleased, hereby, to amend the War Claims Regulations made by Order in 
Council of 23rd November, 1954, P.C. 1954-1809, as amended, by revoking 
clause 4 of section 4 of the schedule thereto and substituting therefor the 
following: 

4. (a) All remaining claims for compensation for property losses up to an 

additional $5,000. in full, or if the balance in the Fund is not sufficient to 

pay them in full, then pro rata. 


(b) All remaining claims for compensation for property losses up to 
an additional $5,000. in full, or if the balance in the Fund is not sufficient 
to pay them in full, then pro rata. 


Certified to be a true copy, 


(Sed-)" RB, BRYCE 
Clerk of the Privy Council. 
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APPENDIX “D” 
P.C. 1958-1467 


PRIVY COUNCIL 
CANADA 


AT THE GOVERNMENT HOUSE AT OTTAWA 
THURSDAY, the 23rd day of OCTOBER, 1958 


PRESENT: 
HIS EXCELLENCY 
THE GOVERNOR GENERAL IN COUNCIL: 


His Excellency the Governor General in Council, on the recommendation 
of the Secretary of State, pursuant to Vote No. 696 of The Appropriation Act, 
No. 4, 1952, is pleased hereby to amend the War Claims Regulations made by 
Order in Council P.C. 1954-1809 of the 23rd November, 1954, as amended, in 
accordance with the Schedule hereto. 


Certified to be a true copy, 


(Seda)? RY B? BRYCE 
Clerk of the Privy Council. 
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Schedule 


1. Subsection (2) of section 4 of the War Claims Regulations is revoked and 
the following substituted therefor: 


(2) Notwithstanding subsection (1), payment may be made out of the War 
Claims Fund of compensation for maltreatment in accordance with the rules to 
a person, or to another on his behalf, where, in the opinion of the Treasury 
Board, that person is eligible to receive such compensation under the rules. 


2. Section 2 of the Schedule to the said Regulations is amended by adding 
thereto the following paragraphs: 
(e) Additional payments: 

There may be paid to every person to or in respect of whom, on 
or prior to the coming into force of this paragraph, payment of a 
maltreatment award was authorized to be made, an additional amount 
equal to fifty per cent of the maltreatment award so authorized, but if 
that person is dead, the additional amount shall be paid to such person 
as the Treasury Board designates. 

(f) Increases in rates: 

In their application to persons to or in respect of whom no 
payment of a maltreatment award was authorized on or prior to the 
coming into force of this paragraph but who may be eligible to receive 
such an award, paragraphs (a) and (b) shall be read and construed as 
if for the words “one dollar” there were substituted the words ‘one 
dollar and fifty cents’. 


3. Paragraph (a) of section 5 of the said Schedule to the said Regulations is 
revoked and the following substituted therefor: 
(a) For property losses 
(i) on the high seas, or 
(ii) on land that was not at any time during World War II included 


in enemy or enemy occupied territory 
from the date of the loss; 


APPENDIX “EK” 
P.C. 1954-1723 


PRIVY COUNCIL 
CANADA 


AT THE GOVERNMENT HOUSE AT OTTAWA 
THURSDAY, the 18th day of NOVEMBER, 1954. 


PRESENT: 


HIS EXCELLENCY 
THE GOVERNOR GENERAL IN COUNCIL: 


His Excellency the Governor General in Council, on the recommendation 
of the Minister of Finance and pursuant to the Treaties of Peace (Italy, 
Roumania, Hungary and Finland) Act, 1948, is pleased to order as follows:— 


1. The War Claims (Italy) Settlement Regulations, established by Order in 
Council P.C. 5818 of 6th November 1951, as amended, are hereby revoked; and 


2. The annexed “War Claims (Italy) Settlement Regulations” are hereby 
made and established in substitution for the Regulations hereby revoked. 


Certified to be a true copy, 


(Sged.) R. B. BRYCE 
Clerk of the Privy Council. 
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Treaties of Peace (Italy, Roumania, Hungary and Finland) 
Act—War Claims (italy) Settlhement Regulations 


REGULATIONS 


1. These regulations may be cited as the War Claims (Italy) Settlement 
Regulations. 


2. (1) In these regulations, 


(a) ‘Canadian citizen’ means a person who, on the 15th day of September, 
1947 (the date of coming into force of the Peace Treaty) was a 
Canadian citizen; and 


(b) ‘Peace Treaty” means the Treaty of Peace between Canada and Italy 
signed at Paris on the 10th day of February, 1947, and approved by 
The Treaties of Peace (Italy, Rowmania, Hungary and Finland) Act, 
1948. 


(2) Payment to Canada by Italy of the sum of 290 million lire in accord- 
ance with Article 1 of the note of the Secretary of State for External Affairs 
dated the 20th day of September, 1951, addressed to the Minister of Foreign 
Affairs of Italy and approved by Order in Council P.C. 5649 of 22nd October 
1951, constitutes satisfaction by Italy of its obligations to Canada and Canadian 
nationals under the Peace Treaty with the exception of: 


(a) debts and bonds referred to in Article 2 of the said note; 


(b) the claims of Aluminium Limited or its Italian subsidiaries and of the 
Sir Alexander Mackenzie estate which will be dealt with separately in 
accordance with the relevant provisions of the Peace Treaty; and 


(c) claims under paragraph 6 of Article 78 of the said Peace Treaty. 


3. (1) The Minister of Finance may pay any part of the said sum of 290 
million lire to a Canadian citizen who establishes to the satisfaction of the 
Minister of Finance that he is entitled to receive compensation under the Peace 
Treaty with Italy in respect of any claim not coming within the exceptions 
specified in subsection (2) of section 2, but the payment shall not exceed the 
amount that is payable to that person in accordance with the Peace Treaty. 


(2) For the purposes of subsection (1), the amount of compensation to 
which a person is entitled under the Peace Treaty shall be determined on the 
basis of values existing on the day on which final payment was made to Canada 
by Italy of the sum of 290 million lire specified in section 2. 


(3) Where a Canadian citizen has died on or after the 15th day of 
September, 1947, the Minister of Finance may pay to the personal representa- 
tive of the deceased person or such other person as appears to the Minister of 
Finance to be entitled to the assets of the deceased person, any amount that he 
would have paid under subsection (1) to the deceased person if he had 
survived, but no payment shall be made under this subsection to a person who 
is not a United Nations National within the meaning of the Peace Treaty. 


4. The payment to any person of an amount that the Minister of Finance 
designates as a final payment in respect of the claim of that person under the 
Peace Treaty constitutes full satisfaction of all claims of that person under the 
Peace Treaty. 


5. No person shall receive a payment under this Order unless he has applied 
in writing to the Government of Canada on or before the 3lst day of December, 
1951. 
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6. (1) In administering these regulations the Minister of Finance may refer 
any matter to an advisory commissioner to be appointed by the Governor in 
Council, called the ‘“‘Advisory Commissioner on Claims under the Treaty of 
Peace with Italy’, hereinafter referred to as the “Commissioner”, but the 
Minister of Finance is not bound by the findings and recommendations of the 
Commissioner. 


(2) The Commissioner shall, if so requested by the Minister of Finance, 
inquire into and make reports and recommendations to the Minister of Finance 
concerning 


(a) the validity of claims by Canadian citizens under the Peace Treaty 
that do not fall within the exceptions specified in subsection (2) of 
section 2, 


(b) the amount to which a Canadian citizen is entitled under the Peace 
Treaty in respect of a claim that does not fall within the exceptions 
specified in subsection (2) of section 2, and 


(c) any other matter arising out of the administration of these regulations. 


(3) The Commissioner shall have the powers of a commissioner appointed 
under Part I of the Inquiries Act. 


(4) The Commissioner shall receive such remuneration as the Governor in 
Council determines and his remuneration and the expenses of the commission 
shall be paid out of moneys provided by Parliament. 


APPENDIX “F” 


P.C. 1955-977 


PRIVY COUNCIL 
CANADA 


AT THE GOVERNMENT HOUSE AT OTTAWA 
THURSDAY, the 30th day of June, 1955. 


PRESENT: 


HIS EXCELLENCY 
THE ADMINISTRATOR IN COUNCIL: 


His Excellency the Administrator in Council, on the recommendation of 
the Minister of Finance and pursuant to the Treaties of Peace (Italy, Roumania, 
Hungary and Finland) Act, 1948, is pleased to amend the War Claims (Italy) 
Settlement Regulations made and established by Order in Council P.C. 1954- 
1723 of 18th November 1954, and the said Regulations are hereby amended by 
revoking subsection (3) of section 3 thereof, and by substituting therefor the 
following new subsections (3) and (4): 


(3) Where a Canadian citizen has died on or after the 15th day of 


(4) 


September, 1947, but before the day on which final payment was made 
to Canada by Italy of the sum of 290 million lire specified in section 2, 
the Minister of Finance may pay to the personal representative of the 
deceased person or such other person as appears to the Minister of 
Finance to be entitled to the assets of the deceased person, any amount 
that he would have paid under subsection (1) to the deceased person if 
he had survived, but no payment shall be made under this subsection 
to a person who is not a United Nations national within the meaning 
of the Peace Treaty. 

Where a Canadian citizen has died on or after the day on which final 
payment was made to Canada by Italy of the sum of 290 million lire 
specified in section 2, the Minister of Finance may pay to the personal 
representative of the deceased person or such other person as appears 
to the Minister of Finance to be entitled to the assets of the deceased 
person, any amount that he would have paid under subsection (1) to 
the deceased person if he had survived. 


Certified to be a true copy, 


(Sed) RB ERYCE 
Clerk of the Privy Council. 
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APPENDIX “G” 


Rules of Procedure Re Disposition of Claims 
(Consolidated for Reference) 


I, THANE A. CAMPBELL, Chief War Claims Commissioner, 
appointed to inquire into and report upon claims by Canadians 
arising out of World War II, DO HEREBY MAKE AND ESTABLISH 
the following Rules of Procedure for the hearing and disposition of 
such claims as may be payable from the War Claims Fund: 


1. Notice of claims in respect of maltreatment, personal injury, Notice of 
death or loss of property must be received by the Commission not Claim. 
later than November 30, 1954. Persons who have not, on or before 

the 22nd day of October 1952, given notice of their claims to the War 

Claims Branch or to the Office of the Custodian of Enemy Property, 
Department of the Secretary of State, Ottawa, are required to for- 

ward such notice to THE WAR CLAIMS COMMISSION, OTTAWA, 
CANADA, prior to November 30, 1954. Notice of claim may be 
informal such as a letter, but it should contain: 


(a) the full name and address of the claimant, and particulars 
of the claimant’s national status or of service in World War 
II with the armed forces of Canada; and 


(b) the nature and particulars of the claim and the date and 
circumstances of the loss, injury or maltreatment. 


2. The Commission may require each or every claimant to file with Statement 
the Commission a Statement of Claim on forms to be provided by ° Claim. 
the Commission, and duly verified by affidavit or statutory 
declaration. 


3. The Commission shall forthwith acknowledge by ordinary post, Acknowl- 
receipt of every such Statement of Claim, and inform the claimant eaten 
that he will be further advised as to the steps to be taken for the o¢ claim. 
disposition of his claim. Such acknowledgment shall state that it is 

not to be taken as an admission of the completeness of the Statement 


of Claim, or the validity of the claim thereby alleged. 


4. Notwithstanding the principle that the “burden of establishing Assistance 
the validity of a war claim and the proper amount to be paid should Pane 
rest upon the claimant”, (Report of Advisory Commission, p. 92) it 
shall be the policy of the Commission to assist each claimant in the 
preparation and assembling of materials in support of a potentially 

valid claim, where such materials are in the nature of government 
records, or are more readily available to the Commission than to the 
claimant. This Rule shall not be interpreted to authorize the Com- 
mission to encourage claimants to proceed with claims which are 

clearly not valid or maintainable, but it shall be the duty of the 
Commission frankly to point out to a claimant, at the earliest rea- 
sonable date, any obviously insurmountable defects in his alleged 
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claim. For the purpose of carrying out the intent of this Rule, the 
staff of the Chief Commissioner shall prepare and process the file of 
each claim in the manner outlined by paragraph (4) on p. 93 of the 
Report of the Advisory Commission on War Claims. 


5. After a preliminary consideration of any Statement of Claim and 
the materials furnished in support thereof, the Chief Commissioner 
shall, if it is abundantly clear that no valid claim is prima facie 
disclosed, notify the claimant, by ordinary post, that his alleged 
claim does not fall within one of the classes of cases in which 
compensation is payable from the War Claims Fund; and such 
notification shall set forth the reasons therefore. If the claimant 
notwithstanding such notification, insists that his claim be referred 
for hearing, or if the Chief Commissioner is subsequently of the 
opinion, by reason of additional materials or otherwise, that a valid 
claim may be disclosed, the Chief Commissioner shall refer the claim 
for hearing by a Deputy Commissioner. 


6. When any claim, other than a claim for maltreatment of a 
former prisoner of war in Europe (see Rules 45 and 46), is ready to 
be referred to a Deputy Commissioner for hearing, the Chief Com- 
missioner shall notify the claimant, by ordinary post, that the claim- 
ant has the option of electing one of three methods for the hearing 
and disposition of his claim, namely: 


(a) a hearing and disposition on the strength of the Statement 
of Claim and documentary or written materials filed there- 
with, and without oral hearing or attendance of the claim- 
ant or his counsel or representative; 


a hearing at Ottawa at a time to be fixed by the Deputy 
Commissioner, such hearing to be attended by the claimant 
or his counsel or representative; 


(b) 


(c) a hearing at a regional point to be determined by the Chief 
Commissioner; 


and the claimant shall also be notified that the holding of regional 
hearings will necessarily be delayed until at least a substantial 
number of the claims calling for regional hearings have been duly 
filed, processed and classified. 


7. Upon receipt of the notification mentioned in Rule 6, a claimant 
shall notify the Chief Commissioner in writing as to his preference 
among the three available modes of hearing. 


8. If a claimant elects a documentary hearing under paragraph (a) 
of Rule 6, or if the claim is for maltreatment of a former prisoner of 
war in Europe (see Rule 45), the Chief Commissioner shall refer the 
claim to a Deputy Commissioner at Ottawa, who shall proceed to 
hear and dispose of the claim on the merits of the Statement of 
Claim, documents and other written materials furnished in support 
thereof, without further notice to the claimant. 


9. If a claimant elects an oral hearing at Ottawa under paragraph 
(b) of Rule 6, the Chief Commissioner shall refer the claim for 
hearing to a Deputy Commissioner at Ottawa. The Deputy Commis- 
sioner shall fix a date for such hearing and shall direct his Registrar 
to notify the claimant or his counsel or representative. The Deputy 
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Commissioner may, upon the reasonable request of the claimant, or 
for any other cause which appears to him to be reasonable, postpone 
or adjourn any hearing, either before or at the time fixed therefor, 
and shall give such notice as may be reasonable of any proposed 
postponement or adjournment. 


10. If a claimant elects a regional hearing under paragraph (c) of 
Rule 6, the Chief Commissioner shall, as soon as may be reasonably 
feasible in view of the assembling and classification of claims requir- 
ing to be heard regionally throughout Canada, refer such claim to a 
Deputy Commissioner assigned to conduct hearings in the region 
most convenient for the hearing of such claim. 


11. The Chief Commissioner shall furnish each Deputy Commission- 
er with a list of places at which hearings should be conducted in the 
region to which he has been assigned. The Deputy Commissioner, 
with the approval of the Chief Commissioner, may conduct hearings 
at additional points in such region. 


12. Subject to Rule 11, the Deputy Commissioner to whom a claim 
is referred for regional hearing shall fix a place and time therefor, 
and shall instruct his Registrar to notify the claimant or his counsel 
or representative of the place and time so fixed. The Deputy Com- 
missioner may postpone or adjourn the hearing from time to time in 
the same manner as a Deputy Commissioner conducting a hearing at 
Ottawa. 


13. In the case of a claimant resident outside Canada and not 
represented by an attorney or agent in Canada, and particularly if 
the claimant’s present address is not accurately known by the Com- 
mission, any notification required by these Rules or otherwise to be 
sent to such claimant may be forwarded through the Department of 
External Affairs, or in such other manner as the Chief Commissioner 
may consider adequate. 


14. A claimant shall have the right to be present at any hearing of 
his claim, either in person or by attorney or counsel, or by any 
accredited representative. 


15. Any hearing before a Deputy Commissioner may be attended by 
counsel or a legal adviser of the Commission. It shall not be the duty 
of such counsel or legal adviser to obstruct or oppose the due 
presentation of a reasonably valid claim but rather to oppose the 
allowance of claims which appear to be unfounded in merit or 
excessive in amount. It may even be the duty of such counsel or 
legal adviser to assist a meritorious claimant in the presentation of 
materials necessary to support his claim. 


16. After hearing and due consideration of a claim coming before 
him, the Deputy Commissioner shall find the facts material thereto 
and shall report to the Chief Commissioner (with his reasons), his 
findings and recommendation whether any, and if so, what amount 
should be paid in respect of the claim out of the Fund, having regard 
to satisfaction otherwise provided for, but subject to the application 
of such priority provisions as may be applicable. 
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17. (a) The Commission shall furnish the claimant, or his counsel or 
representative, by ordinary post, with a copy of the report and of the 
recommendation on the claim made by the Deputy Commissioner, 
and shall therewith notify the claimant that if he feels himself 
aggrieved by the report and recommendation, he must forthwith 
notify the Chief Commissioner in writing to that effect, stating his 
reasons for dissatisfaction and requesting a review by the Chief 
Commissioner on the recommendation made by the Deputy 
Commissioner. 


(b) If the report of the Deputy Commissioner recommends 
payment to a claimant of substantially the total amount claimed it 
shall not be necessary for the Commission to furnish such claimant 
or his counsel with a copy of the report and recommendation of the 
Deputy Commissioner or with the notification prescribed by para- 
graph (a) to be sent therewith. But in any case falling under Rule 
20, if the claimant has not already been furnished with a copy of the 
report and recommendation of the Deputy Commissioner, the Chief 
Commissioner shall attach such copy to the notification required by 
Rule 20. (Originally Rule 41). 


(c) In any claim for maltreatment of a former prisoner-of-war 
in Europe, if the Deputy Commissioner has recommended an award 
of $200.00 by reason of the application of the normal minimum, and 
if: 

(i) the claimant was in custody for 300 days or less; or if 


(ii) the claimant was in custody for more than 300 days but the 
Chief Commissioner is of opinion that the evidence clearly 
does not justify an upward revision of the award; 


the sum of $200.00 shall, for the purposes of paragraph (b), be 
presumed to be substantially the total amount claimed, and the Chief 
Commissioner may proceed to review the award without prior notice 
to the claimant, subject always to the provisions of Rule 20. (Origi- 
nally Rule 53). 


18. It shall be the duty of the senior counsel or legal adviser of the 
Commission to indicate in writing to the Chief Commissioner any 
respect in which the report or recommendation of the Deputy Com- 
missioner appears to call for review. 


19. The Chief Commissioner shall review the report and recommen- 
dation of the Deputy Commissioner in the following manner. 


20. Before making any final recommendation which departs from 
that of the Deputy Commissioner’s recommendation adversely to the 
claimant, the Chief Commissioner shall notify the claimant outlining 
(with reasons) the respects in which his recommendation may 
depart from that of the Deputy Commissioner. 


21. In every case falling under Rule 20, and in every case where a 
claimant has requested a review under Rule 17, the Chief Commis- 
sioner shall, before completing his review, extend to the claimant the 
privilege of presenting a written argument, setting forth his reasons 
for the confirming, reversing, or modifying of the Deputy Commis- 
sioner’s recommendation, as the case may be, but, subject to Rule 22, 
there shall be no right to an oral hearing on review. 
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22. The Chief Commissioner, in his absolute discretion, either upon 
the request of the claimant or for sufficient reason otherwise appear- 
ing, may in the course of his review conduct a rehearing of the claim 
either in part or in whole, but the place of such rehearing need not 
be determined on a regional basis except in so far as the number and 
importance of rehearings to be held in any particular region may 
warrant. The claimant shall have the usual notice of the time and 
place of rehearing, and shall have the right to attend in person or by 
his counsel or representative. 


23. In arriving at his decision in the course of a review, the Chief 
Commissioner shall take into account the following: 


(a) all materials presented for consideration at the hearing 
before the Deputy Commissioner; 


(b) the findings and recommendation of the Deputy Commis- 
Sioner, with the reasons given in support thereof, and 
including any supplementary report made by the Deputy 
Commissioner under Rule 25; 


(c) the written argument, if any, presented by the claimant; 


(d) any submissions made by counsel or legal adviser of the 
Commission; 


(e) any new materials presented in the course of a rehearing or 
partial rehearing, if allowed. 


24. The Chief Commissioner may make such findings of fact and 
reach such conclusions of law as he might have done if he were 
hearing the claim in the first instance, but he shall, in general, accord 
to the findings of fact made by a Deputy Commissioner consideration 
analogous to that generally accorded by a court of appeal to the 
findings of a tribunal of first instance. The Chief Commissioner shall, 
however, bear in mind the desirability of a general uniformity of 
findings as among claims disposed of by the various Deputy Com- 
missioners, particularly in respect to the amount of compensation to 
be awarded in classes of cases based on substantially similar facts. 


25. In the course of any review, the Chief Commissioner may refer 
the Deputy Commissioner’s report back to him and may request a 
further report from the Deputy Commissioner with particular refer- 
ence to any points which do not appear to have been covered by the 
original recommendation. 


26. (a) After full consideration of all matters properly before him on 
the review, the Chief Commissioner may either approve, with or 
without variations, or reverse the Deputy Commissioner’s findings 
and recommendation and shall thereupon make his own recommen- 
dation on the claim to the Government after applying the priority 
provisions, if applicable. 


(6b) Upon the making of any final report or recommendation by 
the Chief Commissioner under Rule 26 (a), the Commission shall 
furnish the claimant with a copy of such recommendation. (Origi- 
nally Rule 42). 


(c) Paragraph (b) shall not apply to a case in which (i) the 
claimant has been furnished with a copy of the Deputy Commission- 
er’s Report; and (ii) the claimant has not requested any amendment 
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merely approves the Report of the Deputy Commissioner without 


substantial variation; or to a case in which (iv) some question of 
policy may be reserved for consideration by the Government. 
(Originally Rule 47). 


(d) Upon the making of any final recommendation by the Chief 
Commissioner a tabulated summary shall be prepared on a form 
compiled with the approval of the Comptroller of the Treasury, 
which shall set forth the various computations necessary to indicate 


- the amount recommended to be paid in respect of the claim, and the 
' interest or rate of interest to be added to any payment or to any 
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portion thereof, with the dates between which, or from which, such 
interest is computed. Such summary may be signed on behalf of the 
Chief Commissioner by the Executive Secretary to the Commission 
or by a Legal Adviser to the Commission. (Originally Rule 43). 


(e) Notwithstanding the provisions of paragraph (d) the Chief 
Commissioner may, with the concurrence of the Comptroller of the 
Treasury, dispense with tabulated summaries of maltreatment 
awards, or of awards which do not bear interest and which are not 
subject to deduction of satisfaction otherwise provided for. (Origi- 
nally Rule 55). 


27. The following rules of evidence shall apply both to hearings 
before the Deputy Commissioner, and to reviews before the Chief 
Commissioner whether or not the taking of additional evidence is 
considered proper: 


(a) The ordinary rules of evidence shall not apply and any 
testimony or documents shall, at the Commissioner’s discre- 
tion, be admissible as evidence, the question of the weight 
to be given to the evidence as proof being one for the 
Commissioner. (Report of Advisory Commission, para. 2 on 
p. 93). 


(b) The Commissioner may admit any evidence taken upon 
affidavit or statutory declaration made before a proper offi- 
cer, and shall give to such evidence the weight to which he 
considers it entitled, making due allowance, if he so deems 
proper, for the absence of an opportunity to examine orally 
or cross-examine any deponent. 


(c) If it is considered necessary that any witness whose attend- 
ance at an actual hearing or review is not reasonably 
obtainable, whether he is resident in Canada or elsewhere, 
should be examined viva voce, with due opportunity for 
cross-examination, the Chief Commissioner may, upon 
request of a Deputy Commissioner or otherwise, appoint a 
special examiner to take evidence of any such witness or 
witnesses viva voce at a place to be named in such appoint- 
ment. A special examiner so appointed shall exercise the 
powers and act according to the procedural practice 
ordinarily applicable to special examiners so appointed by 
courts of civil jurisdiction. Where convenient, the special 
examiner to be appointed in pursuance of this Rule may be 
a Deputy Commissioner in a region other than that in which 
the hearing or review is being conducted. 
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(d) A commissioner may receive in evidence any document or Documen- 
certified copy or exemplification thereof which would ordi- ‘*: 
narily be receivable in civil cases, but shall not be limited by 
any technical rules either in the admissibility or weight to 
be given to such evidence. In particular, a certificate signed 
by an appropriate officer of any department of the Govern- 
ment of Canada to the effect that a particular state of facts 
does, or does not, appear upon the records of such depart- 
ment, may be accepted by a Commissioner as prima facie 
evidence of the presence or absence of such record, and a 
Commissioner may draw such inferences as may be reason- 
able from the presence or absence of such record, but the 
Commissioner may, if he deems it necessary, require the 
production of a duly certified copy of the record, or extract 
therefrom, upon which such certificate is based. 


(e) The certificate of any officer of the Government of Canada, 
who has authority by law to issue a certificate conclusively 
establishing any fact or circumstance, shall be accepted by a 
Commissioner as conclusive proof of such fact or circum- 
stance, or of the negation thereof. Similar certificates of 
officials of provincial or foreign governments shall also be 
receivable in evidence but their effect shall not neces- 
sarily be deemed to be conclusive. 


(f) If a claim is in respect of the existence or extent of personal Medical. 
injury or incapacity, either of the claimant or of another 
person, certificates or reports of qualified medical officers or 
medical practitioners shall be regarded as being of the 
highest importance, and shall be required if they are rea- 
sonably available. If the medical evidence presented is 
uncertain, or conflicting, or inconclusive as to the extent or 
continuance of the alleged injury, the Commissioner may 
require evidence of an examination by an official or 
independent medical examiner. Such examination shall not 
be compulsory but the Commissioner may take into account 
a refusal to submit to such examination. 


(g) If a claim is for loss of, or damage to, real or immovable Title or 
property or a ship, the claimant’s title to, or interest in, the pee 
property lost or damaged shall be established as nearly as 
possible according to the usual standards of proof in civil 
cases. If, however, it is established to the satisfaction of the 
Commissioner that strict proof of title or interest is not 
available, by reason of destruction of official records and 
title deeds or otherwise, the Commissioner may admit and 
accept the best available evidence which he considers satis- 
factory in all the circumstances. 


(h) If a claim is for loss of, or damage to, personal or movable Chattels. 

property, documentary evidence of title should be submit- 
ted where possible, such as bills of sale, purchase receipts, 
insurance records, inventories made prior to the loss or 
damage, or photographs of the articles lost or damaged. 
Whether or not such documents are available, duly verified 
statements should be presented, where possible, from relia- 
ble and independent deponents having a personal knowl- 
edge of the ownership and valuation of the property, and of 
the cause and extent of the loss or damage thereto. 
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A certificate signed by a competent officer of the Depart- 
ment of Finance of Canada shall be receivable in evidence 
as to the computation of interest, percentages, expectancy of 
life, present values of periodic payments, annuity values, 
international exchange ratios, or any other monetary com- 
putations pertinent to the findings and recommendation of a 
Commissioner. 


Any document purporting to be signed by a competent 
government minister or officer and otherwise receivable 
under these Rules, or under the general Rules of Evidence, 
shall be presumed to have been signed by such minister or 
officer, without proof of his signature or official character. 


28. The following rules of corroboration shall apply both to hearings 
before Deputy Commissioners, and to reviews before the Chief 
Commissioner: 


29. 


(a) 


(b) 


The Commissioner may require corroboration of the evi- 
dence of the claimant, or of any other witness, as to any 
material point sought to be established thereby. 


If evidence is not reasonably available to corroborate the 
testimony of any single witness on a material point requir- 
ing corroboration, the Commissioner may nevertheless 
accept and act upon such testimony if he considers it to be 
adequately supported by a document or official record. If 
such document or record was made by, or in pursuance of 
information furnished by, the claimant or his agent or 
witness, the onus shall be upon the claimant to satisfy the 
Commissioner that it was not self-serving with respect to 
the claim under consideration. 


(c) Where a claim is for property loss or damage in respect of 


(d) 


(a) 


currency, jewellery, works of art, curios, or other luxury 
articles, substantial corroborative evidence of the extent of 
the loss or damage should be required. 


Where a claim is for loss of property which may reasonably 
have been owned by a non-Canadian, or other person who 
is ineligible to claim for its loss, substantial corroboration 
should be required to establish that such property was 
owned by the claimant, or by the person through whose 
right he claims, rather than by such ineligible person. 
(Originally Rule 58). 


A subpoena or other request or summons to a witness, as 


authorized by sections 4, 8, and 9 of the Inquiries Act, may be issued 


by: 


(i) 
(ii) 


(b) 


a Special Examiner, in respect of a witness whose evidence 
he has been authorized to take; 


a Deputy Commissioner, in respect of any claim which has 
been referred to him for hearing and report, where the 
witness to be summoned is to be examined before the 
Deputy Commissioner or before a Special Examiner; 


(iii) the Chief Commissioner, in any case. 


If any witness is to be summoned at the request of a 


claimant for the purpose of giving evidence on behalf of such 
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claimant, the subpoena shall indicate to the witness that his attend- 
ance is obligatory upon payment to him by the claimant of his 
reasonable travelling expenses. (Originally Rule 44). 


30. The facts adduced orally at any hearing may, and shall where 
reasonably convenient, be taken down in shorthand by a competent 
shorthand reporter or reporters appointed by the Chief Commission- 
er. If an official reporter so appointed is not available for attendance 
at any proposed hearing or group of hearings, the presiding Deputy 
Commissioner may similarly appoint an official reporter. Any evi- 
dence so taken down shall be transcribed into typewriting by the 
reporter or reporters upon the instructions of the presiding Commis- 
sioner or Deputy Commissioner, or upon the instructions of a legal 
adviser of the Commission. The transcript, when certified by the 
official reporter, shall be deemed to be an accurate report of the 
evidence adduced, except in so far as it may be corrected or 
amended by the presiding Commissioner or Deputy Commissioner 
from reference to his own notes. (Originally Rule 32). 


31. Every shorthand reporter before entering upon his duties under 
Rule 30 shall take and subscribe before the Chief Commissioner or 
before a presiding Deputy Commissioner an oath of office on a form 
prescribed by the Chief Commissioner. (Originally Rule 33). 
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32. If, at any hearing or review, it is proposed to adduce any Inter- 


evidence, either oral or documentary, in a language which is not 
reasonably familiar to the presiding Commissioner, the Chief Com- 
missioner or the presiding Deputy Commissioner shall appoint a 
competent interpreter, if available, for the purpose of the hearing 
or hearings concerned. It shall be the duty of the interpreter to 
translate any documentary evidence submitted to him by the presid- 
ing Commissioner or by a legal adviser to the Commission. In the 
case of oral evidence, the interpreter shall translate both the ques- 
tions put to the witness, and the answers given by the witness 
thereto, in the manner and with the effect ordinarily in vogue in 
courts of civil jurisdiction. Every official interpreter, before entering 
upon his duties, shall take and subscribe before the Chief Commis- 
sioner or the presiding Deputy Commissioner an oath of office binding 
him to the faithful performance of his official duties. (Originally 
Rule 36). 


NoTE:—Rules originally numbered 29, 30, and 31 are now numbered 
42, 43, and 44 respectively. 


Rules originally numbered 44, 32, 33, and 36 are now num- 
bered 29, 30, 31 and 32 respectively. 


34. Every report or recommendation of a Commissioner or Deputy 
Commissioner whereby interest is allowed to any claimant shall be 
so expressed as to exclude compound interest at any stage. If neces- 
sary for that purpose, a report or recommendation shall state specifi- 
cally the dates between or from which, and the portions of the award 
upon which, interest shall be calculated. 


35. If any person to whom, or for whose benefit, an award is 
made by any report or recommendation is a minor according to the 
law of the province of such person’s domicile at the time of the 
report or recommendation, or appears to be mentally incompetent to 
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manage his affairs, whether so found by a court of competent juris- 
diction or not, the Deputy Commissioner or Chief Commissioner 
recommending such award shall thereby recommend that the 
moneys payable thereunder be paid: 


(a) To the guardian, committee, curator, trustee, or other officer 
to whom the affairs of such beneficiary may have been 
legally committed; or 


(b) If no official guardian, committee, curator, trustee, or other 
such legal administrator has been appointed for the 
administration of such beneficiary’s affairs, then 


(i) to any court, or official trustee, or other such officer, as 
may have jurisdiction by law, in the province or coun- 
try where the beneficiary resides or is domiciled, to 
receive or administer the assets of persons who by 
reason of age or mental condition are considered 
incompetent to manage their own affairs; 


(ii) to a minor beneficiary over the age of 16 years, or to 
the natural guardian of a minor or incompetent 
beneficiary, if the Commissioner recommending the 
award considers that the amount thereof is so small as 
not to necessitate legal trusteeship. 


36. Now numbered 32. 


37. If, in the course of a hearing, it appears to the presiding 
Commissioner or Deputy Commissioner that any computation of 
interest, percentages, expectancy of life, present values of periodic 
payments, annuity values, priorities, inflation or depreciation of 
exchange values, international exchange ratios, or any other mone- 
tary computations pertinent to the determination of the hearing, are 
not sufficiently or satisfactorily established by the materials in evi- 
dence, the Commissioner or Deputy Commissioner shall reserve his 
decision pending receipt of a certificate of the required computation 
or computations purporting to be signed by a proper officer of the 
Department of Finance. 


38. Since it appears that the expression “dependents” in the Report 
of the Advisory Commissioner on War Claims, and possibly in some 
Orders in Council or Regulations based thereon, as well as in certain 
forms adopted by this Commission, has been translated ‘‘ayants droit” 
in the French version thereof, whereas the said expression should 
have been translated to read “‘dépendants’”, a Commissioner or Dep- 
uty Commissioner shall (notwithstanding the aforesaid erroneous 
translation of the expression ‘‘dependents’’?) construe the French 
version of the said Report, Orders in Council, Regulations and forms 
as if the word ‘‘dependents” had been correctly translated as 
“dépendants”’. 


39. If the Government of Canada has made a partial or interim 
payment to any person on account of loss of or damage to property 
or on account of loss from death or personal injuries in respect of 
which there would be a valid claim on the War Claims Fund, such 
person may nevertheless claim against the War Claims Fund, and 
any such claim shall be dealt with as a claim for the full amount to 
which such person would have been entitled in the absence of any 
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advance by the Government. In making an award on any such claim, 
the Commissioner or Deputy Commissioner shall take into consider- 
ation any advance made previously by the Government and shall 
recommend that the amount so advanced, with appropriate interest 
computation, shall be refunded by deduction from the amount paya- 
ble to the claimant, such deduction and refund to have full priority 
over any further payment to the claimant. In any case in which it 
appears that an advance has been received by the claimant from the 
Government, the Minister of Finance shall be notified of the hearing 
of the claim and shall be entitled to be represented thereat. If any 
person who has received any such advance from the Government 
declines or neglects to make and prosecute a claim against the War 
Claims Fund in respect of the amount which has been advanced to 
him by the Government, the Minister of Finance shall be subrogated 
to the rights of such person and may present and prosecute a claim 
against the War Claims Fund in the name of such person as fully 
and effectually as the person originally entitled might have done. 


40. (Consolidating original Rules 40, 54, and 57). 


In applying priority provisions, the Chief Commissioner shall 
give effect to the order of priority recommended by the Report of the 
Advisory Commissioner on War Claims at page 84, as modified by 
paragraph 4 of the Schedule to Order in Council P.C. 4267, of 9th 
October 1942, and amendments to that Schedule and, for conveni- 
ence of reference, may refer to any order of priority by its relevant 
paragraph number in the following Consolidated Table of Priorities: 


(1-2) Claims for compensation for death and personal injury, 
and for maltreatment, in full, or if the Fund is not 
sufficient to pay them in full, then pro rata. 


(3) (a) Claims for compensation for property losses up to 
$2,500.00 in full, or if the balance in the Fund is not 
sufficient to pay them in full, then pro rata. 


(b) All remaining claims for compensation for property 
losses up to an additional $2,500.00 in full, or if the 
balance in the Fund is not sufficient to pay them in full, 
then pro rata. 


(4) (a) All remaining claims for compensation for property 
losses up to an additional $5,000.00 in full, or if the 
balance in the Fund is not sufficient to pay them in full, 
then pro rata. 


(b) All remaining claims for compensation for property 
losses up to an additional $5,000.00 in full, or if the 
balance in the Fund is not sufficient to pay them in full, 
then pro rata. 


(5) All remaining claims for compensation for property 
losses up to an additional $15,000.00 in full, or if the 
balance in the Fund is not sufficient to pay them in full, 
then pro rata. 


(6) All remaining claims for compensation for property 
losses up to an additional $20,000.00 in full, or if the 
balance in the Fund is not sufficient to pay them in full, 
then pro rata. 


Consoli- 
dated 
Table of 
Priorities. 


49 


50 


Consoli- 
dation of 
claims. 


Notice to 
co- 


dependents, 


etc. 


Assignment 
of share 
in claim. 


P.O.W. 
Claims. 


Hearing. 


Review. 


THE WAR CLAIMS COMMISSION 


(6a) All remaining claims for compensation for property 
losses up to an additional $50,000.00 in full, or if the 
balance in the Fund is not sufficient to pay them in full, 
then pro rata. 

(7) All remaining claims for compensation for property 


losses in full, or if the balance in the Fund is not 
sufficient to pay them in full, then pro rata. 


NotTse.—Original Rule 41 is now numbered 17(b). Original Rule 42 is 
now numbered 26(b). Original Rule 43 is now numbered 
26(d). Original Rule 44 is now numbered 29. 


42. Where claims are made for compensation in respect of death, 
personal injury, or maltreatment of a person now deceased, and it is 
alleged that such compensation has survived for the benefit of his 
estate or his dependents or both, so far as may be possible only one 
hearing shall be conducted in respect of such claims. Any claim or 
claims filed in such circumstances shall be dealt with as having been 
brought on behalf of all persons entitled to the surviving compensa- 
tion and if two or more claims are filed in such circumstances, the 
Commission shall consolidate them for the purpose of hearing and 
disposition. 


43. If, in the course of the processing, hearing or disposition of a 
claim of the nature mentioned in Rule 42, it appears that a person 
who has not filed a claim is entitled to share in any surviving 
compensation that may be awarded, such person shall, if reasonably 
possible, be notified of the proceedings and given an opportunity to 
take part therein, unless the time for the giving of notice of claim 
has expired. 


44, Any person or persons entitled to share in the surviving com- 
pensation in circumstances such as those mentioned in Rule 42 may, 
by an absolute assignment, transfer his share or interest in such 
compensation to any other person entitled to share therein, and in 
such case any award made to the assignee shall include the share or 
interest so transferred to him. 


45. (a) Notwithstanding the provisions of Rules of Procedure 
numbers 6 to 14 inclusive, every claim for maltreatment made by a 
former prisoner of war in Europe or by his surviving dependent(s) 
shall be referred in the first instance by the Chief War Claims 
Commissioner to a Deputy Commissioner for documentary hearing. 
The Deputy Commissioner shall thereupon proceed to arrive at his 
recommendation on the basis of findings made in the course of 
examining documentary materials submitted by the claimant in 
support of his claim as well as evidence secured from official records 
or other sources in the course of the processing of the claim for 
hearing. 


(b) Upon presentation of the Deputy Commissioner’s report to 
the Chief Commissioner for review, in cases falling under this Rule, 
a copy of such report shall be furnished to the claimant if such copy 
would be necessary under the provisions of Rules 17 and 20. 


(c) The claimant shall thereupon have all rights accorded to 
him by Rules 21 and 22, and may in addition ask for an oral hearing 
in Ottawa or regionally. 
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(d) If an oral hearing is requested and if the Chief Commis- 
sioner is of the opinion that the nature of the claim and of the 
materials submitted or proposed in support thereof warrant an oral 
hearing, he shall thereupon refer the claim to a Deputy Commission- 
er for such oral hearing. Otherwise the Chief Commissioner shall 
proceed to review the report after giving the claimant an opportuni- 
ty of supplementing his documentary evidence by further written 
materials. 


(e) If, at any stage of the proceedings, it appears to the Chief 
Commissioner or to the presiding Deputy Commissioner, that the 
proper disposition of a claim requires the holding of an oral hearing, 
the Chief Commissioner may direct such oral hearing either at 
Ottawa or regionally, or the Deputy Commissioner may return the 
claim to the Chief Commissioner with a recommendation to that 
effect, as the case may be. 
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and would not involve any disadvantage to the claimant, the clai- any claim. 


mant may waive his right to such hearing by a Deputy Commission- 
er, and thereupon the Chief Commissioner may proceed to hear and 
dispose of such claim in the first instance, either upon documentary 
or oral evidence or both. The method of reviewing a decision made 
by the Chief Commissioner in such cases shall be in the discretion of 
the Chief Commissioner, but the claimant shall have, as nearly as 
may be possible, the same rights on review as he would have had if 
the claim had been heard in the first instance before a Deputy 
Commissioner. 


47. Now numbered 26 (c). 


48. If, in the course of preliminary examination of any claim, or of 
any Notice of Claim, or in the course of adjudication of any claim, it 
appears that a material question has arisen or is likely to arise as to 
the Canadian status of the claimant, or of any person, at any 
relevant time, the Commission shall communicate with the Depart- 
ment of Citizenship and Immigration. In such communication, the 
Commission shall outline the facts and allegations relied upon by the 
claimant in support of a claim to Canadian status, and shall request 
the Department to: 


(a) corroborate or contradict, from the official records of the 
Department, the material facts submitted by the claimant; 


(b) indicate any additional facts which may be reasonably 
available from the Departmental records and which may 
serve either to supplement or detract from the factual 
materials furnished by the claimant; 


(c) express, where applicable, the opinion of the Department as 
to whether the claimant, or any person, at any relevant 
time, was (or was not) a British subject who had ‘‘Canadian 
domicile’? or who had (or had not) been lawfully admitted 
to Canada for permanent residence; 


(d) make such further comments as may be helpful to the 
Commission in the adjudication of the claim or in the 
framing of questions to be determined relative to Canadian 
status. 
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49. If, as a result of information and opinions conveyed by the reply 
of the Department of Citizenship and Immigration in response to a 
communication made pursuant to the next preceding Rule, it appears 
that the records and opinion of that Department are in agreement 
with the contention of the claimant that he, or any person, had 
Canadian status at any relevant time, the fact of such Canadian 
status may be taken to have been established in the affirmative, and 
the further processing and adjudication of the claim shall continue 
on that basis; provided, however, that if the Chief Commissioner is 
of the opinion that (despite such agreement) the alleged national 
status has not been properly established, he may so advise the 
claimant and may proceed to have the question processed and 
adjudicated by the proper authority. 


50. If, with or without a further exchange of communications 
between the Commission and the Department (and/or the claimant), 
it appears that the records and opinion of the Department of Citizen- 
ship and Immigration are in disagreement with the contention of the 
claimant as to the Canadian status of himself, or of any person, the 
Chief Commissioner: 


(a) if he considers that the records and opinion of the Depart- 
ment of Citizenship and Immigration are conclusive as 
against the contention of the claimant, shall communicate to 
the claimant his conclusion to that effect; 


(b) if he considers that, notwithstanding the present records 
and opinion of the Department, it is open to the claimant to 
establish, upon a hearing, that he (or any person) was, at 
any relevant time, a British subject who had “Canadian 
domicile’, or who had been lawfully admitted to Canada for 
permanent residence, shall communicate with the Director of 
Immigration as to the propriety of referring such question 


or questions to a Special Inquiry Officer; 


(c) if, as a result of communications between the Chief Com- 
missioner and the Director of Immigration, it appears prop- 
er to refer the question involving “Canadian domicile” or 
lawful admission to Canada for permanent residence to a 
Special Inquiry Officer the Chief Commissioner shall 
request the Director of Immigration to make _ such 
reference; 


(d) upon the making of a reference to a Special Inquiry Officer, 
the Chief Commissioner shall notify the claimant to the 
effect that such reference has been made, and that the 
claimant will be duly notified by the Special Inquiry Officer 


as to the time and place of the holding of the inquiry. 


51. Upon receipt of the decision of a Special Inquiry Officer on any 
question respecting “Canadian domicile” or respecting “lawful 
admission to Canada for permanent residence’’, the Chief Commis- 
sioner shall consider such decision as final and conclusive, and as 
binding upon the claimant and upon the Commission, and shall on 
that basis proceed to disallow the claim, or to direct its further 
processing and adjudication, as the circumstances may warrant. 
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52. Notwithstanding the provisions of the foregoing Rules Nos. 48, Exceptional 


49, 50 and 51, 


(a) the Chief Commissioner may at any stage of the proceedings 
direct the determination, in the usual way, of any question 
regarding Canadian status which is within the competence 
and duty of the Commission to determine; 


(b) in particular, if it appears to the Chief Commissioner that 
any claim to Canadian status could be more simply and 
satisfactorily disposed of by a decision as to whether the 
claiment, or any person, was (or was not) at any relevant 
time a British subject having a domicile in Canada, he 
shall, after the due processing of the claim, refer the last 
mentioned question, either separately or along with the 
other questions arising upon the claim, to a Deputy Commis- 
sioner for hearing and adjudication. 


53. Now numbered 17(c). 
54. Now numbered 40(3), (a) and (b). 
55. Now numbered 26(c). 


56. If an award survives for the benefit of the estate, or of the 
devisee or legatee, or of the heir or next-of-kin, of a deceased 
person who, if he were living, would be entitled to claim the award, 
such claim should be presented by the executor or administrator of 
the estate of the deceased. The Commissioner or Deputy Commission- 
er may, however, dispense with the formal administration of the 
estate and may grant the award directly to the beneficiary or to a 
trustee for him, on being satisfied: 


(a) that not less than two years have elapsed since the death of 
the deceased person; 


(b) that the award is small, and that formal administration of 
the estate will not reasonably be required for other 
purposes; 


(c) that no debts or other claims are outstanding which would 
be entitled to rank against the award; 


(d) that the interests of all persons beneficially entitled to the 
award have been duly presented and considered. 


No precise limit should be fixed under sub-paragraph (b), but it 
is suggested that an “unadministered”’ award should not exceed two 
hundred dollars for each year elapsed since the death of the 
deceased, and should not exceed one thousand dollars in the 
aggregate. 


57. Now numbered 40(4). 
58. Now numbered 28(d). 


59. (1) Owing to the imminent completion of the work of the War 
Claims Commission, the 2lst day of August 1959 is fixed as the 
ultimate date after which no evidence, documents, arguments, or 
other materials may be received in support of an alleged claim. 
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(2) The Chief Commissioner may, in his discretion, exempt 
from the provision of this Rule any argument tendered in response 
to a Notice given under Rule 20. 


60. If it appears necessary in order to complete the disposition of 
any claim within the time at the disposal of the Commission, the 
Chief Commissioner may dispense with sending to the claimant any 
communication, report, or notice (other than a Notice under Rule 
20), or may proceed to dispose of any claim on the basis of the 
documents on file, without the option of an oral hearing, and without 
reference to a Deputy Commissioner. 


(Rules 59 and 60 passed the 15th day of July, 1959). 


Note: The initial Rules of Procedure were passed by me on 27th 
January 1953, were subsequently amended on numerous occasions 
by supplementary Rules passed in the light of experience, and are 
now consolidated for reference. 


(Sgd.) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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War Claims Fund 


from Fund 


Classification No. of Claims 
of Paid at 
Claims Feb. 29, 1960 
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JAS ie | SLE Ue ea 6,731 
Civilians 
Maltreatment tes 8e.6 ER . a0 2. 2 ate 118 
RISERS YORE eR RN Rae PR oon gear oe 40 
ReCLOOria LINyUL Vcc) Gini. « eetacde @ enters ware abe 92 
Property Loss 
DULL Reese ce a teta ivy. 4 ES rares Or beat ahs 541 
TELA, ot eet Le ec oh mate Wek tr atG eels 20 
Hungarian 
Civilian 
BPCODCIL ya 4OSSIere 6 tie icte ics ots. chedetnees aie 15 net 4 paid 
Italian (payments from War Claims Fund) 
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Mania! Olly Dependents: . s...b.ir es 6 « » salle 38 
Deceased List—Dependents .............. 251 
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Total Payments 
at 
Feb. 29, 1960 


$ 2,631,072.11 


44,338.80 
326,392.76 
107,730.08 


2,158,478.22 
796,210.28 


67,251.67 


83,023.13 
17,881.58 


209,961.29 


560,133.77 
178,021.82 
128,748.36 


1,162,520.67 
128,400.87 


2,780,085.50 
77,016.00 
178,049.86 


$ 11,635,325.77 
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On 4th April 1960 I submitted to the Honourable, the Secretary of State, a 
General Report of the functioning of the War Claims Commission from the date 
of its inception on 23rd October 1952 to the date of the General Report. For the 
next 54 years the Commission was, in the main, dormant, though in October 
1960 an important group of cases was again reviewed, and in the following 
interval a number of minor reviews and other references were carried out. 


The financial statement of the War Claims Fund at 29th February 1960 
showed unpaid recommendations of the Commission in the amount of $3,494,- 
563.00. Some of those outstanding claims were awaiting information as to the 
amount of satisfaction which might be available from West Germany, but by 
far the larger part of the unpaid amounts was made up of nine property 
awards in excess of $100,000.00 each, which had to await the application of a 
further priority No. 7. ) 


Against the remainder of unpaid awards ($3,494,563.00) the Fund then had_ 
a credit on hand amounting to $2,908,650.00, and a few anticipated further 
credits. It was therefore expected that the remainder of the nine claims would . 
be paid almost, if not quite, in full. The reviews made in October 1960 added 
$525,728.18 and accrued interest to the probable deficiency of the Fund. 


Towards the end of the year 1965 it became apparent that the additional 
credits to the Fund would not only be somewhat larger than had been expect- | 
ed, but would be sufficient to enable payment in full of all recommended 
awards. The additional credits received since 29th February 1960 result in a 
revision, as of 30th September 1966, of the total credits to the Fund (from the 
breakdown shown under Topic (J) of my 1960 General Report) as follows: ! 


Totals to 30 September 1966, 


mransterred from. the. Custodian tire. Fewersreredayre steks pers erebet ora ayer $10,400,000 

Pron other Sources (Approx Ye ws viernees nvecrare ontelareaitwede eel « 5,359,551 

PATDIN GSA tery GEDOSIU. o)s-« cS eaeres wi eie aren ss Serie Pe viet Rk 1,320,420 
$17,079,971 — 


The result is that all approved awards have now been paid in full, with the 
exception of two small groups totalling approximately $7,593.93 (including 
accrued interest) as indicated in Appendix “Supp. H”’ to this Report. 


In addition, it would appear that the War Claims Fund is entitled to a 
credit for expenses incurred in the administration of claims under the Treaty of 
Peace with Italy, into which I was directed to inquire by the authority of para. 
(3) of Order-in-Council P.C. 1952—4354. I conducted that inquiry almost 
altogether by making use of the personnel and office facilities of the War 
Claims Commission. I estimate conservatively the additional expenses incurred 
by the Commission in investigating the Italian Treaty Claims at $45,000.00, 
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though a similar inquiry by a separate commission would have cost at least 
twice that amount. Conversely, the Italian Treaty inquiry furnished the War 
Claims Commission with a good deal of information on which to base residual 
awards to the same claimants under the War Claims Rules (see 1960 General 
Report, Topic (G), para. 1). 


There should accordingly be a modest surplus in the War Claims Fund as 
at 30th September 1966, computed as follows: 


oh Os: Vo) a Aaah eR OY 0 6 CMI me re RM UN Ste La eT Es Sake, Nel a $381,036.83 
Italian’ -breaty Claims CLegit, o cin. peo se ack neg ote eae ee ee 45,000.00 

$426,036.83 
NESS UNPAlG ~a WATS eee rete Meter as tee aks eter a are or ane eee 7,593.93 
Nety-assets’s: ¢ 50%. $2: eaole cecdadiy oma tl. ah. Se. ees $418,442.90 


That balance, together with any additional amounts which may be received 
for the credit of the War Claims Fund, but after deducting any small expendi- 
tures which may subsequently be incurred, should (pursuant to the recommen- 
dation of the Advisory Commission on War Claims, p. 94) be paid into the 
Consolidated Revenue Fund, to “compensate Canadians generally’ in a very 
nominal amount “for the huge costs of the war’. It is interesting to note that 
the Right Honourable Advisory Commissioner regarded the probability of a 
surplus as being extremely remote; on his preliminary survey, he estimated 
that the property claims would produce awards in the vicinity of $50,000,000.00, 
whereas the ultimate awards for property losses were something less than 
$9,000,000.00 including interest. 


The foregoing discrepancy, however, leads me to comment on the generally 
high ethical standard of claimants and their advocates in presenting their 
claims. Only one case (No. 8543) was brought to my attention as an instance of 
intentional falsification. There were, of course, very numerous cases in which 
the claimants misunderstood or disapproved the rules which governed the 
allowance or rejection of claims, or attempted to apply personal rather than 
objective evaluations of their losses; these are, of course, the factors to which 
the Advisory Commissioner referred when he commented that many of the 
property claims, in particular, were exaggerated. 


In view of the ultimate payment in full of all approved claims, the orders 
of priority set up by the War Claims Rules and Regulations, and applied by the 
Chief Commissioner and the Treasury Board, have become ineffective except as 
to the order in which the respective classes and amounts of claims were paid. 
This, however, was in itself a salutary control and the orders of priority would 
have been indispensable to prevent serious inequities if the Fund had proved 
inadequate to provide full payment. 


Upon the completion of inquiries into individual claims by the Commis- 
sion, I have been requested to prepare for publication a General Report 
supplemented by citation of individual cases. It would obviously be neither 
possible nor valuable to publish all the estimated 25,000 reports made by 
Deputy Commissioners and the Chief Commissioner. I have therefore selected 
and edited for publication a number of those reports in individual cases which 
illustrate the principles and procedure followed by the Commission in proces- 
sing and adjudicating the various classes of claims. 
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As many of the individual reports illustrate several different points and 
procedures, it has not been possible to arrange the cited cases in topical order. 
They are therefore being arranged in simple numerical order, and the topical 
references will be provided by a comprehensive and detailed index. The 
numbering of the cases may seem arbitrary, as it is not related either to the 
date of presentation or to the completion of adjudication: at a certain stage in 
the processing of each individual claim or group of claims, the Commission staff 
assigned a serial case number, which was then retained throughout. Some of 
the more illustrative cases are being reported in full, whereas many others 
have been edited by omission of findings of fact and other routine material. 
Unless otherwise indicated the edited reports are those of the Chief 
Commissioner. 


In the selecting, editing, and arrangement of the cases, as well as in the 
preparation of the General Report and exhibits, I have been competently 
assisted by Mr. Robert J. F. Batt as legal adviser, and Miss Muriel Latour as 
special assistant. Both Mr. Batt and Miss Latour were for several years on the 
staff of the Commission, and were thoroughly familiar with its proceeding and 
records. 


The process of selecting and editing cases for publication has brought to 
my mind a number of general comments which may supplement those made in 
my 1960 General Report. 


Discretion 


As was anticipated by the learned Advisory Commissioner (Rep. p. 23) the 
question as to when a claimant should be deemed to have presented his claim 
for adjudication raised some difficulty. The Rule there laid down was generally 
equitable in its results, but involved one anomaly, namely that a claimant who 
became a Canadian citizen, e.g. in 1953, was ineligible if his claim had been 
presented in 1952, but eligible if it was not presented until 1954. Applying the 
discretionary power suggested by the Advisory Commissioner, (Rep. pp. 94-95) 
I regarded the date of presentation of any claim presented or deemed to have 
been presented before the last date prescribed for presentation, as continuing 
up to that date. 


Conversely, in a number of cases where claimants had not received formal 
grants of Canadian citizenship until after the last date fixed for presentation, 
but had been fully qualified for Citizenship before that date, I allowed the 
formal grants to relate back, in a sort of equity, to the inchoative citizenship 
established at the earlier dates of full qualification, and I thus accepted claims 
to eligibility as Canadians at those earlier dates. 


Similarly, as the final date for presentation of claims approached, I noticed 
that practically no claims were being advanced by citizens of the Province of 
Newfoundland, though the Commission was aware that numerous compensable 
losses had been suffered by them. The reason doubtless was that eligible 
claimants did not realize that the Advisory Commission’s Report (p. 24) and 
the Rules based thereon deemed Newfoundland to have been a part of Canada 
at all times. Owing to the shortness of remaining time available, I arranged 
that the Government of Newfoundland might file a blanket notice of claim, 
particularly on behalf of victims of the sinking of the Caribou, which was 
owned by the provincial Government, and that later individual notices might 
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be related back to the blanket notice. See, e.g., Case No. 9898, where the 
claimants did not give individual notice until May 1956. Also No. 9887, 
unreported. 


Another example of the frequent necessity of the exercise of discretion by 
the Deputy Commissioners and by the Chief Commissioner was in the quantita- 
tive assessment of established losses. In any case where the quantum of such 
loss could not be computed with mathematical accuracy, it was necessary for 
the Commissioner to place himself in the position of a jury in order to reach a 
reasonable estimate of the compensable loss. 


In one case, Chan—No. 3168, it appeared that a part of the damage to 
certain property had been caused during the Sino-Japanese war, and was 
therefore not compensable, whereas a part of the damage had been caused by 
operations of war during World War II. It seemed impossible to obtain evidence 
which would apportion the damage with any degree of mathematical accuracy. 
I therefore exercised my discretion by apportioning the cost of repairs to the 
premises in equal shares as between the two wars, with a resultant award of 
50% of the damages against the Canadian War Claims Fund. 


Order of Disposition 


A review, a posteriori, of the functioning of the Commission, raises an 
interesting question concerning the relative merits of (a) dealing with and 
paying claims as they individually became ready, as recommended by the 
Advisory Commission (Rep. p. 94) and (b) an alternative system of reserving 
decision in groups of cases until all similar cases had been heard and consid- 
ered. This Commission was normally bound to deal with the claims on system 
(a), though numbers of obviously related cases were sometimes reserved for 
consideration as groups. Two examples of a modified application of system (b) 
resulted in the formula applied to cases where Nazi confiscation or forced sale 
had preceded subsequent loss by operations of war (1960 General Report, Topic 
F (4)); and also in my Report on European prisoners of war (idem, Topic 
F(1)). Both these examples were based on consideration by meetings with the 
Deputy Commissioners (idem, Topic C). 


Another instance of deferred group consideration resulted in the formula 
applied to maltreatment claims made by remarried widows of deceased service- 
men, e.g., Re Cleveland No. 1993. 


A few other cases had to be reconsidered as groups, such as, for instance, a 
number of death claims in which it became evident that, in addition to the 
‘losses specifically established, there had been a general dislocation of family 
finances. 


My general Report on prisoners of war in Europe (SK) was necessarily 
made when only very small samples of the vast volume of detailed evidence 
had been considered. The shortcomings of a priori appraisal at that stage may 
be illustrated by two outstanding disadvantages: (a) Reserved consideration 
could have provided a larger number of simplified formulae; this is particularly 
obvious in the case of “Dieppe” prisoners, who formed the largest single group, 
and whose claims in most cases could have been equitably settled by more or 
less uniform lump sum awards and (b) Reserved consideration could have 
eliminated the recommended minimal award of $200.00, which later neces- 
sitated the application of a somewhat elaborate system of exceptions and pre- 
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sumptions in order to deal equitably with the unexpectedly large number of 
claims for aggravated maltreatment in relatively short periods of internment. 


On the whole, however, I am of the opinion that uniformity and equity of 
decision were substantially achieved, and that the possible benefits of adjudica- 
tion reserved by groups were more than offset by the benefits of decision and 
payment on each individual claim as soon as possible after it became ready for 
adjudication. 


Administration of Awards 


In numerous cases it seemed inadvisable to recommend payment directly 
to the eligible claimants. Formal administration of an estate was frequently 
dispensed with in the circumstances mentioned in R.P. 56, or where a deceased 
claimant was domiciled in a civil law jurisdiction. Some awards were dis- 
tributed or paid on the basis of agreements among the parties; others by the 
incidence of provincial law or court decisions. Awards to infants were usually 
recommended to be paid to trustees or to legal guardians, or to natural 
guardians in appropriate circumstances. Awards to a small number of veterans 
or their dependants were paid to officials or branches of the Department of 
Veterans Affairs, and one to a special account with the Receiver General of 
Canada,—Re Badger No. 9950, unreported, for equitable protection and dis- 
bursement. In one case a principal-consuming annuity was purchased to safe- 
guard the needs of the claimant over a period of years. Detailed references to 
the foregoing, and other, instances may be found under “‘Administration”’ in the 
Index. 


Satisfaction Otherwise Provided For 


It will be noted that on a very large number of occasions I used the 
expression “compensation otherwise provided for’. That expression was intend- 
ed to mean exactly the same as the authoritative headline of this topic (1960 
General Report, Topic G). The use of the word ‘“‘compensation” was entirely 
inadvertent on my part, and in fact I actively tried to avoid it. With deference, 
however, to the sources of the word “satisfaction”, I now consider the word 
“compensation” to be more appropriate, as it admits the meaning of a partial 
recompense, whereas “satisfaction” implies a completeness of discharge which 
is foreign to the context. 


I should like to make the following remarks on ‘Satisfaction Otherwise 
Provided For” under the sub-headings of Topic G used in my 1960 General 
Report: 


Instance 13.—Contrary to my 1960 recollection, we did receive one claim 
for loss in Brunei. An award was granted, subject to deduction of partial 
compensation from the Government of Borneo. As this case, Re Graham No. 
1454, is not otherwise illustrative, it is not being edited. 


One claim was presented for loss in French Indo-China, Re St. Redemp- 
teur No. 9878. Compensation was apparently not available to Canadian claim- 
ants in that country, and the Commission therefore recommended payment 
of the established loss in full. 


Instance 2.—The reimbursement of the War Claims Fund from funds of 
Hungarian origin in the hands of the Custodian followed my recommendation of 
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19th April 1955 that such reimbursement should be on the basis of two-thirds 
of the total awards made from the Fund for war losses in Hungary, inclusive of 
capital and interest. On 17th June 1960 I made an amended recommendation to 
the Department of Finance, which is set out as Appendix SUPP. “J”, as it 
shows clearly the basis underlying the additional reimbursement which ensued. 


The relation of Hungarian claims to the Fund may therefore be restated as 
follows:— 
War Claims for Losses in Hungary 


Total Capital Awards recommended by the War Claims Commission. . $150,132.50 


Interest-on capital avs soe chess 6 ae ee err ee OR. SOS eee ee 51,622.47 
Expenses for: establishing nelaims) isc. Serre see ema 560.00 
Totalyjpaid: from. the War'Claims7Hund/?3- S88 ane ee eee $202,314.97 
Reimbursement made from Hungarian Funds (@ of the total 
awards plusinteresiigzic stolen ee ee ee ee $134,503.30 
HUXPENSES (Bsvseis es Lhe. Aare. ohh. A, Ae, SOS Ee 560.00 
Net Amount paid from the War Claims Fund ...... $ 67,251.67 
Total Capital Awards ...... See Si150, 132.90 
Reimbursement Made ........... 134,503.30 


Additional Reimbursement 1960 ..$ 15,629.20 


The net result is that the War Claims Fund has paid the Interest and 
Expense items on Hungarian claims totalling $52,182.47. 


Instance 1.—The last day for applying for payment under the War Claims 
(Italy) Settlement Regulations was later extended to the 30th day of November 
1954, under the authority of an amendment to the Regulations passed on 28th 
July 1960—P.C. 1960-1019. Awards were accordingly made in nine cases which 
had been previously rejected owing to lateness of applications. The extended 
period for applying was intended to correspond with that available for claims 
under the War Claims Rules. Ten other claims which had been rejected for late 
filing were still too late to take advantage of the extension. 


Appendices 


An appendix suggested for publication with this Report is the 1952 Report 
of the Right Honourable James Lorimer Ilsley, P.C., K.C., Advisory Commis- 
Sioner on War Claims, to which so many references have been made in the 
individual and general reports of the War Claims Commission. For conveni- 
ence, the original pagination of the Advisory Report should be retained. 


Other Appendices to the present Report are: 


March 1960, December 1960, and 1966 General Reports on claims under the 
Treaty of Peace with Italy (SUPP. E, F, and G); 


September 30, 1966 analysis of claims paid from the War Claims Fund 
(oUPPst): 


1960 Memorandum by Chief Commissioner for reimbursement of Fund for 
payment of claims for war losses in Hungary (SUPP. J); 


1966 SUPPLEMENTARY GENERAL REPORT 65 


General Report on Prisoners of War in Europe, under P.C. 1953-857 
(SUPE. ): 

Dominion Law Report Headnote in Laane and Baltser v. The Estonian 
State Cargo & Passenger Steamship Line, (1949) 2 D.L.R. 641; S.C.R. 530; 
distinguished, Re Lourie—Commission Cases Nos. 9890-1 (SUPP. L); 

Canada Law Report Headnote of judgment of the Honourable Mr. Justice 
Thurlow, in Whitehead et al v. The Minister of National Revenue, (1962) Ex. 
Oneo0 (SUPP: M); and 


Edited Reports of cases before the Commission (SUPP. N). 
Dated this 22nd day of November A.D. 1966. 


(Sgd.) THANE A. CAMPBELL 
Chief War Claims Commissioner. 


To the Honourable, 
The Registrar General of Canada, 
Ottawa. 
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Report 
To His Excellency the Governor General in Council, 
May It Presse Your EXcELuENcY: 


I have the honour to submit the following report 
pursuant to the Commission issued to me dated July 31st, 
1951, a copy of which and the Order in Council upon 
which it is founded are attached. 


All of which is respectfully submitted for Your 
Exxcellency’s consideration. 


(Sgd) J. L. ILSLEY, 
Commissioner. 


Ottawa, February 25, 1952. 
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Commission 


P. KERWIN 

Administrator 
[L.S.] 
CANADA 


GEORGE THE SIXTH, by the Grace of God, of Great Britain, Ireland and the 
British Dominions beyond the Seas KING, Defender of the Faith. 
To ALL To WxHom these Presents shall come or whom the same may in 
anywise concern,—GREETING: 


F. P. VARCOE } WHEREAS arising out of World War II, 
Deputy ATTORNEY GENERAL, $} many claims have been asserted by Cana- 
CANADA. J] dians, hereinafter referred to as War Claims, 


in respect of death, personal injury, maltreatment, and loss of or damage to 
property. 


AND WHEREAS in respect of some of these claims partial compensation is 
provided for and may be obtained under treaties of peace or other international 
instruments, but that in respect of the bulk of them, no provision for com- 
pensation has been made. 


AND WHEREAS such War Claims are matters connected with the public 
business of Canada and it is deemed advisable now to appoint a Commissioner 
to inquire into and report to Our Governor in Council concerning such Claims. 

AND WHEREAS it is expedient and Our Governor in Council has, by Order, 
P.C. 3951, of the thirty-first day of July, in the year of Our Lord one thousand 
nine hundred and fifty-one (copy of which is hereto annexed) authorized the 
appointment under Part I of the Inquiries Act, Chapter 99 of the Revised 
Statutes of Canada, 1927, of Our Commissioner therein and hereinafter named 
to inquire into and report upon the aforesaid matters, and without limiting 
the generality of the above terms of reference, in particular, make recom- 
mendations as to the following matters: 

(a) An estimate or calculation as to the amount of the total funds 
available for the payment of such claims; 

(b) The classification of War Claims and an estimate of the number 
of each class and of the total amount of such claims; 

(c) As to (i) which class or classes of claims should be admitted for 
payment in full and (ii) which, if any, in part only, and (iii) which, 
if any, should be rejected; 

(d) The classification of claimants whose claims should be admitted; 

(e) The priorities, if any, that should be established for payment of 
(i) classes of claims and (ii) classes of claimants; 

(f) The limitation of time that should be prescribed within which 
War Claims shall be filed; 

(g) The maximum sum of compensation, if any, that should be 
prescribed in relation to any class of War Claims or claimants; 

(h) The nationality or domicile at time of loss and/or at the time 
of filing the claim of claimants entitled to compensation; 
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(1) The method to be adopted for determining loss in case of each 
class of War Claims; 


(4) Whether interest should in any cases be allowed; and 
(k) The tribunal or tribunals that should be authorized to adjudicate 


upon individual claims and the rules of procedure and evidence to be 
adopted by such tribunals. 


Now Know YE that by and with the advice of Our Privy Council for 
Canada, We do by these Presents nominate, constitute and appoint the RIGHT 
HONOURABLE JAMES LORIMER ILSLEY, P.C., K.C., Chief Justice of Nova 
Scotia, to be Our Commissioner to hold and conduct such inquiry. 

To HAVE, HOLD, EXERCISE AND ENJoy the said office, place and trust unto the 
said James Lorimer Isley, together with the rights, powers, privileges and 
emoluments unto the said office, place and trust of right and by law apper- 
taining, and as are more particularly set out in the said Order in Council, 
during Our pleasure. 

AnD WE Do hereby authorize Our said Commissioner to engage the services 
of counsel, technical advisers or other experts, clerks or reporters as he may 
deem necessary or advisable. 

AND WE Do hereby require and direct Our said Commissioner to report 
to Our Governor in Council the result of his investigations, together with the 
evidence taken before him and any recommendations which he may see fit to 
make in the circumstances. 

In TESTIMONY WHEREOF We have caused these Our Letters to be made Patent 
and the Great Seal of Canada to be hereunto affixed. WITNESS: Our 
Right Trusty and Well-beloved Counsellor the Honourable Patrick Kerwin, 
Puisne Judge of the Supreme Court of Canada and Administrator of the 
Government of Canada. 

AT OUR GOVERNMENT HOUSE, in Our City of Ottawa, this Thirty-first day of 


July in the year of Our Lord One thousand nine hundred and fifty-one 
and in the Fifteenth year of Our Reign. 


By Command, 
W. P. J. O}MEARA, 
Acting Under Secretary of State. 
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Order in Council 


P.C. 3951 of July 31, 1951 


Certified to be a true copy of a Minute of a Meeting of the Committee of the 
Privy Council, approved by His Excellency the Administrator on the 31st July, 
1951. 

The Committee of the Privy Council have had before them a report dated 
July 27, 1951, from the Secretary of State, representing: 

That, arising out of World War II, many claims have been asserted by 
Canadians, hereinafter referred to as War Claims, in respect of death, personal 
injury, maltreatment, and loss of or damage to property: 

That in respect of some of these claims partial compensation is provided 
for and may be obtained under treaties of peace or other international instru- 
ments, but that in respect of the bulk of them, no provision for compensation 
has been made; and 

That such War Claims are matters connected with the public business of 
Canada and it is deemed advisable now to appoint a Commissioner under 
Part I of the Inquiries Act, Chapter 99 of the Revised Statutes, 1927, to inquire 
into and report to the Governor in Council. 

The Committee, therefore, on the recommendation of the Secretary of 
State, advise: 


1. That under and in pursuance of the Inquiries Act a Commission do 
issue appointing the Right Honourable James Lorimer Ilsley, P.C., K.C., 
to be a Commissioner to inquire into and to report upon the aforesaid 
matters; 


2. That, without restricting the generality of the above terms of 
reference, the Commissioner shall, in particular, make recommendations 
as to the following matters: 

(a) An estimate or calculation as to the amount of the total funds 
available for the payment of such claims; 

(b) The classification of War Claims and an estimate of the number 
of each class and of the total amount of such claims; 

(c) As to (i) which class or classes of claims should be admitted for 
payment in full and (ii) which, if any, in part only, and (iii) which, if 
any, should be rejected; 

(d) The classification of claimants whose claims should be admitted; 

(e) The priorities, if any, that should ‘be established for payment of 
(i) classes of claims and (ii) classes of claimants; 

(f) The limitation of time that should be prescribed within which 
War Claims shall be filed; 

(g) The maximum sum of compensation, if any, that should be 
prescribed in relation to any class of War Claims or claimants; 

(h) The nationality or domicile at time of loss and/or at the time of 
filing the claim of claimants entitled to compensation; 

(i) The method to be adopted for determining loss in case of each class 
of War Claims; 
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(j) Whether interest should in any cases be allowed; and 
(k) The tribunal or tribunals that should be authorized to adjudicate 
upon individual claims and the rules of procedure and evidence to be 
adopted by such tribunals. 
3. That the Commissioner be authorized to engage the services of counsel, 
technical advisers or other experts, clerks or reporters as he may deem necessary 
or advisable, at rates of compensation to be approved by the Governor in 


Council. 


4. That the Commissioner be paid travelling and living allowances while 
absent from his place of residence, for which accounts shall be submitted. 


N. A. ROBERTSON, 
Clerk of the Privy Council. 


[viii] 
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REPORT 


Introduction 


As an introduction to this report something should be said as to the sources 
of the information and the nature of the investigation on which the report is 
based. In this connection a brief review of the course of events relating to the 
submission of war claims before, during and since the war is first necessary. 


The fourth and last Reparations Commission in Canada charged with the 
handling of claims arising out of World War I made its final report in March, 
1933. Some four years later war claims again became a matter for government 
consideration as a result of hostilities in China. Numerous claims were asserted 
by Canadians, most of them for compensation for loss of or damage to property, 
and some of these claims became the subject of diplomatic representations. Many 
of these claims are still outstanding and the Treaty of Peace with Japan makes 
certain provisions in respect of them. 

On the outbreak of World War II, reparations and war claims became a 
question which concerned the Canadian Government owing to the sinking off 
the coast of Ireland of the S.S. Athenia on September 3, 1939, as a result of 
which many Canadian passengers lost personal property, sustained personal 
injuries, or lost their lives. From then on, throughout the whole period of the 
war and up to the present time, several thousand claimants have submitted 
claims to the Department of External Affairs, the Custodian of Enemy Property, 
the Department of Finance or the Department of Justice. There have, of course, 
been large numbers of claims of the classes administered by the Department of 
Veterans’ Affairs but these claims, which are compensated by pensions for dis- 
ability or death of members of the armed services, are not considered to come 
within the scope of the inquiry. : 

In September, 1945, an Interdepartmental Committee on Reparations was 
established by Cabinet decision to advise and make recommendations to Cabinet 
on all matters pertaining to reparations. In December, 1945, the Final Act of 
the Paris Conference on Reparation (to be referred to later) was signed and in 
1947 peace treaties were concluded with Italy, Hungary, Roumania and Finland. 
During these years the question of the handling of war claims was under con- 
stant review by the Interdepartmental Committee on Reparations, but the Com- 
mittee was not in a position to recommend any effective action on claims because 
of the uncertainty which necessarily existed as to the extent of assets formerly 
belonging to enemy countries, whether treaties had been concluded with them 
or not, or their nationals, which would become available for the purpose of 
satisfying claims. During this period there were no treaties in existence with 
either Germany or Japan and even yet there is no treaty with Germany. It 
has not been possible until very recently to make even an approximate estimate 
of the amount of assets of enemy origin which may be available for satisfaction 
of war claims. Although it was not possible in 1947 or 1948 to promise any 
immediate action, the Secretary of State was in 1948 authorized by Cabinet, 
inter alia, to ascertain the claims of persons residing or carrying on business in 
Canada, or of Canadian citizens residing outside of Canada, for loss or damage 
arising directly from operations of war, including claims the partial or full 
settlement of which was provided for under the peace treaties, or agreements 
with or legislation of certain countries. In September, 1948, a War Claims 
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Branch was set up by the Secretary of State to undertake this work. In Novem- 
ber, 1948, a notice was published in all the daily English and French newspapers 
in Canada, numbering approximately one hundred, as well as in Canadian 
periodicals of Croatian, German, Hungarian, Lithuanian, Norwegian, Polish, 
Slovak, Ukrainian and Yiddish languages, and in the Canada Gazette, stating 
that claims for loss or damage arising directly from operations of war during 
the Second World War might be filed with the Department of the Secretary of 
State of Canada, War Claims Branch, Custodian’s Office, Ottawa, on or before 
January 31, 1949, by any person who was a resident in or carrying on business 
in Canada or who was a Canadian citizen residing outside of Canada, and giving 
directions as to the particulars to be included in the claims. Following the 
publication of this notice more claims were submitted. 


For several reasons, it took the War Claims Branch a considerable time 
to tabulate the claims received both before and after this notice was published. 
As indicated above, war claims had been filed with several government depart- 
ments and agencies. In order to collect and analyse these claims it proved 
necessary to examine thousands of files, and write thousands of letters, and in 
many cases to make enquiries from missions abroad. Further enquiries had to 
be made in many cases to check up on the national status of claimants at time 
of loss and on many other items of information. Again, it was considered that 
estimates of losses should be shown in Canadian dollars. This presented difficult 
problems since war claims, as filed, had been made in about 30 currencies, some 
of which had disappeared as a result of monetary reforms or extreme deprecia- 
tion. Then in some cases it was difficult to ascertain whether the claimant was 
claiming in pre-war or post-war terms of the currency in which he claimed. 
Another obstacle to the speedy analysis of the war claims filed was the difficulty 
or impossibility of obtaining information about property left behind or lost in 
countries which had come under Communist control. Nevertheless, estimates 
of losses were finally produced, which will be referred to later. 


It is not possible, or necessary, to describe precisely all the classes of claims 
asserted by civilian Canadians for injury and losses arising from the war but 
some of the main classes should be mentioned. There are claims for compensa- 
tion for personal injuries or death caused by operations of war on the high seas 
or by maltreatment in internment. There are claims for compensation for mal- 
treatment itself, irrespective of whether disability or death resulted. There are 
claims for loss of or damage to various types of property, tangible or intangible, 
and for losses of profits, as a result of war operations. There are claims for 
losses of property from looting. Claims have also been made for losses arising 
as a result of orders issued during the war by Canadian or Allied Governments 
and for losses caused by measures for nationalization, land reform and redistri- 
bution of property, mainly in Communist countries. In addition to claims by 
civilians, claims have been asserted by veterans for compensation for maltreat- 
ment while interned in the Far East. 

This brief review of events pertaining to the submission of war claims indi- 
cates the sources of the information on which this report is based. The files 
have all been made available to me containing as they do, among other things, 
the claims, the material submitted as supporting the claims, and the correspon- 
dence eliciting further information, and I have examined not all but many of 
these files and in considerable detail. 

In addition I have had before me the reports of the decisions of the Com- 
missioners appointed by the Canadian Government after World War 1 to adjudi- 
cate war claims made under the Treaty of Versailles. There were four of these 
Commissioners who sat successively and the decisions of the last three Commis- 
sioners in individual cases are available, as well as reports of opinions delivered 
as applicable to classes of claims. These have been considered. 
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Then too, much helpful information has been obtained from foreign sources. 
Other countries have had to deal with war claims both after World War I and 
World War II. The decisions of tribunals appointed by foreign governments, the 
legislation of foreign countries and the reports of commissions abroad, dealing 
with war claims, have as far as possible been examined. 

Recourse has also been had to works on international law, including special- 
ized studies, especially those dealing with such subjects as diplomatic protection 
of citizens abroad, the law and procedure of international tribunals, and damages 
in international law, as well as to standard texts and court decisions dealing 
with municipal law. I have also felt free to be guided by information as to facts, 
circumstances and conditions abroad gleaned from published material which I 
have regarded as undoubtedly reliable. 

I have, however, not invited representations or held hearings. On occasion 
the War Claims Branch has been asked to obtain additional facts bearing on a 
claim or class of claims and in a few instances I have received from claimants 
additional information directly. My reasons for concluding that it was not 
necessary or desirable to hold hearings or invite representations were as follows: 


(1) The terms of reference do not call for adjudication of particular claims. 
They call for recommendations as to which class or classes of claims should be 
recognized for payment of compensation and to what extent, and on the various 
questions which arise in the framing of a general scheme for dealing with claims, 
as, for example, the total funds available for payment, the way in which various 
classes of claims should be dealt with, and the tribunals, if any, that should be 
established to deal with them. The steps that had already been taken and the 
extensive information already available were such that for these purposes no 
hearings or further representations were necessary. The material already 
available is so extensive that there is no real danger of the interests of any class 
of claimants being overlooked. 


(2) To be effective any representations would have to be addressed to this 
question: Having regard to the possible sources of payment, how should the 
various classes of war claims be dealt with? Individual claimants could not be 
expected to be able to present an overall scheme for consideration. To do so it 
would be necessary to take into consideration all the classes of claimants and 
their conflicting interests. Information for this purpose is not available to 
individual claimants. 


(3) To hold hearings and invite representations would result in delay in 
completion of the report, in expense to those making representations, and in a 
feeling on the part of those who could not afford this expense that they were 
being discriminated against. If there were any advantage to claimants in having 
an opportunity to make representations at this stage it would be so slight and 
theoretical that it would be outweighed by the counterbalancing factors of 
delay and expense. 


(4) The only practical way of ensuring informed representations would be 
to advise the known claimants of all the issues affecting their claims arising in 
the consideration of a general scheme. This would involve publication of a 
draft report with an invitation to make representations. As, however, I am 
required only to make recommendations, this opportunity will be afforded to 
claimants in any event. To invite representations in a draft report would 
entail a delay in the completion of the final report of such unpredictable dura- 
tion that such a step would not be justified. 
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War Claims Fund 


The terms of reference require a report in detail on a number of matters 
relating to war claims, which, in effect, are defined as claims arising out of 
World War II asserted by Canadians in respect of death, personal injury, mal- 
treatment and loss of or damage to property. The first of these matters is 
“An estimate or calculation as to the amount of the total funds avail- 
able for the payment of such claims’. I consider my inquiry in this 
respect to be limited to ascertaining, and estimating the total of, the 
funds that from their origin should be considered to be appropriate to 
meeting war claims. Obviously the total funds available to meet war 
claims might include sums voted by Parliament for that purpose. It is 
assumed, however, that in directing an inquiry as to funds available for payment 
of war claims the Government intended that the inquiry be confined to funds 
which from past practice or under international agreement may be treated as 
destined for the payment of such claims. Such funds would include certain of 
those received or to be received by the Government of Canada under treaties 
of peace for distribution among certain claimants—funds whose distribution 
is, in effect, controlled by these treaties. Apart from the fact that an estimate 
of these funds with any approximation to accuracy is in some cases impossible 
the practical utility of grouping these funds with what may be called free 
funds—those which can appropriately be paid into a War Claims Fund as below 
envisaged—is not apparent. A claimant is interested in obtaining payment of 
his claim. Whether he receives compensation out of controlled funds or directly 
from foreign sources or out of free funds pooled in a War Claims Fund makes 
little difference to him, but under the terms of reference he is entitled to an 
estimate of how much that War Claims Fund will likely amount to and a recom- 
mendation as to what his right to prove against that War Claims Fund will be, 
having regard to any satisfaction of his claim otherwise provided for. As will 
be seen, my recommendation will be that if he is an eligible claimant and has 
an admissible claim he will be entitled to prove against a War Claims Fund but 
to be paid only to the extent that satisfaction of his claim is not otherwise 
provided for. 

I shall now describe the two sources of moneys which I consider to be 
appropriate for the War Claims Fund and discuss the question of estimating 
the amounts which will be available to it. In the immediately following section 
of the report I shall refer to the instances of satisfaction otherwise provided for. 

The principal source arises from the Final Act of the Paris Conference on 
Reparation from Germany. This Act, which is often referred to as the Paris 
Agreement on German Reparation or the Paris Agreement, was signed in Paris 
in December, 1945, by certain of the governments of the countries, including 
Canada, which had participated in the war against Germany. It provided for 
the establishment in Brussels of the Inter-Allied Reparation Agency (IARA) 
which has an Assembly and an international secretariat. Eighteen governments 
became members of the IARA, and another government, Pakistan, has since 
become amember. The function of the Agency is to allocate German reparation 
among the member governments in accordance with the provisions of the Paris 
Agreement. The chief forms of reparation made available are industrial capital 
equipment, German external assets, merchant shipping, captured enemy supplies 
and Russian reciprocal deliveries which consisted of foodstuffs and raw materials 
which the U.S.S.R. had undertaken to deliver in return for industrial equipment 
and other materials received from the Western Zones of Germany. 

Under the Potsdam Agreement which was the forerunner of the Paris 
Agreement it had been agreed that the U.S.S.R. should receive as reparations 
the German external assets in Bulgaria, Hungary, Roumania, Finland and 
Eastern Austria as well as reparation removals from the Eastern Zone and 
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certain proportions of these removals from the Western Zones. The U.S.S.R. 
undertook to settle the reparation claim of Poland from its own share of repara- 
tions. The other Allied Powers were to receive the other available external 
assets as well as the reparation removals from the Western Zones. The U.S.S.R. 
and Poland, therefore, did not participate in the Paris Agreement and are not 
members of the Agency. 

Under the Paris Agreement, German reparation was divided into two 
Categories, A and B. German external assets within the jurisdiction of the 
members of the Agency as well as of certain neutral and ex-enemy countries 
comprised the major portion of Category A, which also included all other forms 
of German reparation except those included in Category B. This second Cate- 
gory included the industrial and other capital equipment removed from 
Germany, merchant ships, and inland water transport. 

During the Conference which preceded the Paris Agreement the percentage 
entitlement of each member government had first been determined on the basis 
of the material damage its economy suffered, the loss of human life incurred 
and the contribution of that government to the war effort. After the original 
calculations had been made, certain member governments, including Canada, 
voluntarily renounced a proportion of their rights to industrial capital equip- 
ment to the advantage of other member governments among whom the 
renounced entitlement was divided pro rata. This gave rise to a different set 
of percentages in the two categories, with Canada having the normal entitle- 
ment of 3:5 per cent in Category A against 1-5 per cent in Category B. 

It was recognized at the Conference that through allocation difficulties it 
would be impossible to keep the receipts balanced and that certain countries 
would immediately have more than their share of Category A reparation as a 
result of the presence of a large amount of German external assets within their 
own jurisdictions. In order to give each member its allotted shares of both 
categories of reparation it was provided that excess receipts of one type of asset 
would be compensated by a smaller entitlement to other types within the same 
category, and also that in the case of an excess of assets within the jurisdiction 
of the member government the excess charge could be transferred to Category 
B with a corresponding reduction in that country’s entitlements there. Coun- 
tries such as Canada which had renounced part of their normal Category B 
share were, however, given in exchange the right to charge any excess of these 
assets within their jurisdiction up to the value of what they had renounced 
against a free account which would be a charge against neither A nor B. 

Article 2 of the Agreement provides for the settlement of claims against 
Germany in the following terms: 

“The Signatory Governments agree among themselves that their 
respective shares of reparation, as determined by the present Agreement, 
shall be regarded by each of them as covering all its claims and those of its 
nationals against the former German Government and its Agencies, of a 
governmental or private nature, arising out of the war (which are not 
otherwise provided for), including costs of German occupation, credits 
acquired during occupation on clearing accounts and claims against the 
Reichskreditkassen.” 

Article 2 then, however, goes on to provide that this is without prejudice 
to the determination at the proper time of the forms, duration or total amount 
of reparation to be made by Germany, the right which each signatory govern- 
ment may have with respect to the final settlement of eGrman reparation, and 
any political, territorial or other demands which any signatory government 
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may put forward with respect to the peace settlement with Germany. Article 2 

further provides that the Agreement shall not be considered as affecting: 
“the obligation of the appropriate authorities in Germany to secure at 
a future date the discharge of claims against Germany and German 
nationals arising out of contracts and other obligations entered into, and 
rights acquired, before the existence of a state of war between Germany and 
the Signatory Government concerned or before the occupation of its terri- 
tory by Germany, whichever was earlier.” 


Article 6 which deals with German external assets is of particular import- 
ance as it is Canada’s chief source of reparation. It states, inter alia, that each 
signatory government shall, under such procedure as it may choose, hold or 
dispose of German enemy assets within its jurisdiction in manners designed to 
preclude their return to German ownership or control and shall charge against 
its reparation share such assets (net of accrued taxes, liens, expenses of admin- 
istration, other in rem charges against specific items and legitimate contract 
claims against the German former owners of such assets). German assets in 
those countries which remained neutral in the war against Germany are to be 
removed from German ownership or control and liquidated or disposed of in 
accordance with the authority of France, the United Kingdom and the United 
States of America, pursuant to arrangements to be negotiated with the neutrals 
by these countries, the net proceeds of liquidation or disposition to be made 
available to the Inter-Allied Reparation Agency for distribution on reparation 
account. Under the Rules of Accounting for German External Assets held 
within the jurisdiction of member governments, approved by the Assembly on 
November 21, 1947, the items which are to be included or excluded as charges to 
the signatories against their respective shares of German assets are specifically 
set forth. 

The German enemy assets within the jurisdiction of the Canadian Govern- 
ment are vested in the Custodian of Enemy Property. The total value of the 
assets in the Custodian’s hands recorded as German enemy assets, together with 
the estimated interest subsequently earned on the proceeds of those that have 
been liquidated, is approximately $5,903,938.20, made up as follows: 


German Enemy Assets 


Total amount of enemy assets recorded as German and held 
by the Custodian as of December 31, 1951, including revenue 
received by the Custodian before liquidation (this includes 
unliquidated assets having an estimated value of $450,638.24 


the: rest: having. been liquidated). sea. ne ale eee $ 4,963,926.03 
Estimated interest on proceeds of liquidation to December 31, 
1A iy Roemer Aes ce ee ee GA UR a an De eatnc eee Ando Radel 8 1,060,500.70 


(These proceeds were invested in Dominion of 
Canada bonds from time to time, the balance not so 
invested consisting of bank deposits) 


Less 6,024,426 .73 


2 per cent Commission 

(Regulation 44 of the Revised Regulations made under the 

Trading with the Enemy (Transitional Powers) Act provides 

that “the Custodian may, in addition to other charges 

authorized by these regulations, if any, charge against all 

property investigated, controlled or administered by him, 

whether the property is vested in him or not, a fee for 

services rendered not exceeding 2 per cent of the value of 

the property including the income therefrom.) .......... 120,488 .53 


Balance star sev oan s OO eee eh eae $ 5,903,938 .20 


[6] 


ADVISORY COMMISSION ON WAR CLAIMS 85 


This amount, however, is subject to adjustment by reason of the following: 

(i) The possibility of payments of in rem charges against specific items 
and/or legitimate contract claims against the German former owners 
of such assets. 

(ii) Receipt of income on revenue producing assets. 

(iii) Inter-custodial transfers of assets both to and from the Canadian 
Custodian under an agreement relating to inter-custodial disputes 
known as the “Agreement Relating to the Resolution of Conflicting 
Claims to German Enemy Assets,” signed at Brussels in December, 
1947, or under any other inter-custodial agreement. 

(iv) Clarification of the status of certain assets which would result in 
releases to successful applicants or additions to this total in respect 
of some assets whose German ownership is now very doubtful. 

In addition, assets have been allocated to Canada by IARA under the Paris 
Agreement. Under Category A the Canadian Government had received slightly 
more than $1,017,000 from allocations made by IARA up to December 31, 1951, 
in respect of its share of German external assets in neutral and ex-enemy 
countries as well as of neutral currencies removed from Germany. These are, 
as just indicated, in addition to those German external assets within the juris- 
diction of the Canadian Government and vested in the Custodian over which 
IARA has no effective control. There were as of December 31, 1951, additional 
credits allocated in foreign currencies to Canada but not converted into Cana- 
dian dollars, equivalent to $250,000. 

Net receipts under Category B arising from the sale of merchant ships and 
industrial equipment which have been allocated to Canada had amounted to 
some $713,000 by the same date, while a further $217,000 was due under the 
mortgage agreements made when the ships were sold. 

These receipts plus the value of the German assets vested in the Canadian 
Custodian represent considerably less than the shares which Canada was 
awarded in these Categories under the Paris Agreement. This underdraft 
position is basically due to the fact that IARA has, as it turns out, had no 
control up to the end of 1951 over the distribution of some 96°75 per cent of 
Category A assets, the major part of which consisted of German external assets 
within the jurisdiction of member governments. Certain of these governments 
held far more than their nominal share of this type of asset and the balance 
of 3:25 per cent within IARA’s control has only slightly reduced the resulting 
underdrafts. When the Paris Agreement was drawn up it had been anticipated 
that the reparations pool over which IARA had control would have represented 
a larger proportion than this and been enough to give all countries their nominal 
share in Category A. 

In Category B IARA had complete control of the allocations of merchant 
shipping and industrial equipment but each country’s share of the latter was 
determined as well by the interest shown in making bids for the equipment 
which became available. Although Canada received practically her full entitle- 
ment of merchant shipping, Canadian industry for various reasons showed 
little real interest in acquiring industrial equipment and consequently a large 
underdraft has arisen here too. 

Although Category B allocations are now completed, as far as Canada is 
concerned, and therefore provide no source of funds beyond those already 
mentioned, there may still be considerable sums to be allocated under Category 
A. The method of distribution now approved by IARA for future allocations 
is a complicated one but has been designed to reduce the underdrafts as far as 
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possible. Since the total still to be allocated is by no means certain, it is not 
possible to give a reasonable estimate as to what additional sums Canada may 
yet receive from this source. However, as a result of Canada’s underdrawn 
position the effect of the provisions of the Paris Agreement outlined above is 
that the proceeds of the liquidation of all the German enemy assets vested in 
the Custodian, with such additions thereto and deductions therefrom as result 
from the application of the foregoing adjustment factors, may without doubt 
be retained by Canada. 

As already indicated, under Article 2 of the Paris Agreement these proceeds 
as well as the proceeds from the liquidation of assets allocated and to be 
allocated by IARA to Canada are to cover those claims of Canada and its 
nationals against the former German Government and its agencies arising out 
of the war which are not otherwise provided for. I therefore consider it 
appropriate that such proceeds should be transferred to the War Claims Fund. 

To summarize then, there is at present the possibility of receiving from 
this source $8,093,938.20 comprising $5,903,938.20 from assets held by the 
Custodian, $1,260,000 from other assets in Category A and $930,000 in Category 
B. Of these amounts I am satisfied that $5,000,000, $1,017,000, and $713,000 
respectively are immediately available for the purposes of a War Claims Fund. 

The second source of funds which I consider to be appropriate is provided 
by the Treaty of Peace with Japan. Under Article 14 of this treaty the 
Canadian Government has the right to seize, retain, liquidate or otherwise 
dispose of all property of Japanese origin in Canada with very minor exceptions 
such as diplomatic or consular property. The treaty, signed in September, 1951, 
at San Francisco, has not yet received the ratifications of Allied Governments 
necessary to make it binding. However, there can be little question that it 
would now be justifiable to proceed on the assumption that the assets of Japanese 
origin and the proceeds thereof, where liquidated, now in the hands of the 
Canadian Government and its agencies will be available for such purposes as 
the Government thinks fit. It is obvious that an appropriate use for such 
assets and their proceeds would be the satisfaction of war claims. 

Reference is made in Article 15 (a) of the treaty to the Allied Powers 
Property Compensation Law which has been passed by the legislative authorities 
in Japan but does not come into force until the treaty with Japan itself comes 
into force. Under this law funds may be made available in Japan for the 
direct satisfaction of some war claims for losses of property in Japan. These 
funds, therefore, will not be available for payment into the War Claims Fund 
and will be considered later as one of the instances of satisfaction otherwise 
provided for. It should be mentioned that under Article 16 of the treaty, it is 
provided that Japan will transfer its assets and those of its nationals with 
certain minor exceptions in countries which were neutral during the war or 
which were at war with any of the Allied Powers or, at its option, the equivalent 
of such assets, to the International Committee of the Red Cross which shall 
liquidate such assets and distribute the resultant fund to the appropriate national 
agencies for the benefit of former prisoners of war and their families on such 
basis as it may determine to be equitable. It follows that these assets and 
the resultant fund cannot be made available for the War Claims Fund. Article 
18 of the treaty contains provisions respecting the means of settlement of 
pre-war debts quite apart from Article 14. These observations are, of course, 
all dependent on the ultimate ratification of the Japanese peace treaty. 

Thus the assets of Japanese origin seized in Canada which are also vested 
in the Custodian of Enemy Property are the only appropriate source of supply 
for the War Claims Fund under this treaty. The total net value of the assets 
in the Custodian’s hands recorded as Japanese, together with the estimated 


[8] 


ADVISORY COMMISSION ON WAR CLAIMS 87 


interest subsequently earned on the proceeds of those that have been liquidated, 
is approximately $3,800,679.23, made up as follows: 


Japanese Enemy Assets 


Total amount of enemy assets recorded as Japanese and held 
by the Custodian as of December 31, 1951, including revenue 
received by the Custodian before liquidation (this includes 
unliquidated assets having an estimated value of $270,786.88 


THerrestena Ving DCE. LIGUIGATEC)or se. cep assis bce e ca ves $3,445,301 .32 

Estimated interest on proceeds of liquidation to December 31, 
Oy Laer Sa ery ep rie iia aire fel Lie alee whale lune aia ain aieararaset eles ils, 9 432,942.79 
3,878,244 .11 


(These proceeds were invested 1n Dominion of 
Canada bonds from time to time, the balance 
not so invested consisting of bank deposits) 


Less 
CMO CT RCEIIERC OLNITMISSIONN ores dictate reales viele saile lsheh si cleo ssieva eee. bie 916 77,564.88 


cee Vetted SUA AS PR EEA Tale Ao Ht ai Weis i db le re ay Re ea $3,800,679.23 


These figures are also subject to some of the fluctuation factors mentioned 
in the case of the German enemy assets but I am satisfied that $3,000,000 of 
these are immediately available for the purpose of transfer to a War Claims 
Fund. 

My recommendation is that the funds to be made available for a War 
Claims Fund be: 


(a) All reparations, including any income earned thereon, made 
available to Canada under the Paris Agreement less (i) any payments of 
im rem charges against specific items and legitimate contract claims against 
the German former owners of such assets which may have been or may 
be made, and (ii) administrative charges and expenses. 


(b) All assets, including any income earned thereon, that are to be 
made available to Canada under Article 14 of the Treaty of Peace with 
Japan less (i) any payments of in rem charges against specific items and 
legitimate contract claims against the Japanese former owners of such 
assets which may have been or may be made, and (ii) administrative 
charges and expenses. 

Such reparations and assets should be transferred, after liquidation where 
necessary, to an account to be established in the Consolidated Revenue Fund 
to be known as the War Claims Fund, and should be available for the satis- 
faction of admissible war claims subject to the priorities suggested below, to 
the extent of the Fund but only if, and to the extent that, satisfaction is not 
otherwise provided for. Where assets have already been liquidated and the 
proceeds thereof invested in securities, these should be transferred to the 
Receiver General to be held for the purposes of the War Claims Fund. 

The explanation given above of the two sources of moneys which I am 
recommending for the War Claims Fund fully points out the fact that the 
amount which will finally be available cannot by any means be determined 
now. This fact, however, should not prevent or delay the establishment of 
the Fund. After due consideration of the various factors involved, including 
particularly the adjustment factors relating to the assets held by the Custodian, 
I further recommend: 

(a) that the War Claims Fund be established and that there be transferred 

into it immediately: 

(1) $5,000,000 in Dominion of Canada bonds by the Custodian in 

respect of German enemy assets vested in him; 
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(2) $3,000,000 consisting of $2,680,000 in Dominion of Canada bonds 
and $320,000 in cash by the Custodian in respect of Japanese 
enemy assets vested in him; and 

(3) the proceeds of the liquidation of any other German enemy assets 
already received by the Government of Canada through IARA. 


(b) that the Custodian transfer at the end of each calendar year beginning 
with the year 1952 such additional proceeds of the liquidation of 
German and Japanese assets as the Government considers may be 
transferred; and 


(c) that additional proceeds of liquidation of German assets received 
through IARA be paid into the Fund from time to time as they become 
available. 

In this way a Fund of approximately $9,730,000 would be immediately 

available. 


Instances of Satisfaction Otherwise Provided For 


In some cases arrangements have been made by the Canadian Government 
or by foreign agencies permitting a Canadian claimant to recover compensation 
for his war losses. In nearly all cases these arrangements apply only to loss 
of or damage to property; in most cases only limited compensation is recover- 
able; and in two cases the recovery of even limited compensation has become 
unenforceable. Mainly these arrangements have been made in treaties of 
peace with ex-enemy countries, or in what are termed equal treatment agree- 
ments on war damage compensation concluded with Allied countries, or by 
foreign governments through the agency of War Damage Commissions. Each 
one of these instances of satisfaction otherwise provided for deserves special 
mention. In passing it may here be noted that Canada and Bulgaria were not 
at war with one another, so Canada was not a signatory to the Treaty of Peace 
with Bulgaria, that with Germany it has been impossible to conclude a treaty 
of peace, and that several countries, such as Greece, Poland and Indonesia, 
have been unable to make effective provisions for war damage compensation 
for their own nationals let alone for foreigners. Some cases have come to 
light where Canadians are barred from recovery for war damage compensation 
owing to lack of residence qualifications. 


Pat italy. 


The main claims provisions of interest to Canadians are to be found in 
Article 78 of the Treaty of Peace with Italy. In order to qualify for compen- 
sation a claimant must be a United Nations national as defined in paragraph 
9(a), that is to say he must have been a national of one of the United Nations 
both on September 3, 1943, which was the date of the armistice, and on 
September 15, 1947, which was the date of the ratification of the treaty, or 
he must have been treated as enemy under the laws in force in Italy during 
the war. The term “United Nations nationals” includes not only individuals, 
but also corporations or associations organized under the laws of any of the 
United Nations. Owner, as defined, includes a successor to the owner, provided 
the successor was also a United Nations national. A transferor of property 
retains his right to compensation without prejudice to obligations between the 
transferor and the purchaser under domestic law. Property is very widely 
defined. Shareholder claims by United Nations nationals in respect of damage 
to Italian war-damaged corporations or associations are expressly permitted, 
even although the holding is indirect and a minority one. 
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Provision is made for the restoration to the claimant of property in Italy 
and, where it cannot be returned, or where the claimant, as a result of the war, 
has suffered a loss by reason of injury or damage to property in Italy, for 
compensation by the Italian Government in lire to the extent of two-thirds of 
the sum necessary, at the date of payment, to purchase similar property or to 
make good the loss suffered. Thus the claimant is safeguarded against loss 
in the purchasing power of the lira. Compensation is not to be subject to any 
form of levy or taxation, but is subject to foreign exchange control. Compen- 
sation may also be claimed in respect of loss or damage due to special measures 
applied to the property of a United Nations national during the war and which 
were not applicable to Italian property. All reasonable expenses incurred in 
Italy in establishing claims, including the assessment of loss or damage, are 
to be borne by the Italian Government. Another important provision makes 
these compensation provisions the liability of the Italian Government, where 
the loss or damage was sustained in ceded territory or in the Free Territory 
of Trieste. The settlement of disputes arising out of Article 78 is dealt with in 
Article 83, which provides for reference to a Conciliation Commission. 


On September 20, 1951, the Canadian and Italian Governments made an 
agreement, which has still to be ratified by the Italian Parliament, concerning 
claims under Article 78, Canadian pre-war debt claims and seized Italian 
property in Canada. Under this agreement provision is made for the payment 
of the pre-war debts and the return of Italian property, while the Italian 
Government will pay to the Canadian Government the sum of 290 million lire 
in full satisfaction by the Italian Government of some of the Article 78 claims, 
the remainder to be settled in accordance with the treaty provisions. 


At the time of writing no Canadian claims under Article 78 have been 
settled; neither have any cases as yet been submitted for conciliation. 


2. Hungary 


Mutatis mutandis the claims provisions in the Treaty of Peace with Hungary 
are identical with those of Article 78 of the Italian treaty. In the Treaty of 
Peace with Hungary the relevant Article is 26, compensation being two-thirds 
of the amount of loss or damage in forints. The Hungarian Government is 
made liable for loss of or damage to property in Northern Transylvania occur- 
ring while that territory was under Hungarian control. The armistice with 
Hungary was signed on January 20, 1945, and the treaty was ratified on 
September 19, 1947. The settlement of disputes arising out of claims under 
Article 26 is provided for by Article 35, which is not dissimilar from Article 83 
of the Italian treaty. 


A considerable number of Canadian claims have been presented to the 
Hungarian Government through the British Legation in Budapest, but the 
Hungarian Government has ignored these and similar Allied claims, and it 
would seem that the treaty procedure for dealing with claims under Article 26 
is not operative. 


However, Article 29, paragraph 1, reads as follows: 


“Each of the Allied and Associated Powers shall have the right to 
seize, retain, liquidate or take any other action with respect to all 
property, rights and interests which at the coming into force of the 
present Treaty are within its territory and belong to Hungary or to 
Hungarian nationals, and to apply such property or the proceeds thereof 
to such purposes as it may desire within the limits of its claims and those 
of its nationals against Hungary or Hungarian nationals, including debts, 
other than claims fully satisfied under other Articles of the present Treaty. 
All Hungarian property, or the proceeds thereof, in excess of the amount 
of such claims, shall be returned.” 
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Paragraph 5 of Article 29 excludes from any such liquidation certain types 
of property such as diplomatic or consular property. 


The Canadian Government may desire to make use of Article 29 in order 
to provide some measure of limited compensation for Canadian claimants with 
unsatisfied claims under Article 26. The Custodian has in his hands approxi- 
mately $275,000 of funds of Hungarian origin and certain income which has 
accrued on these assets. 


3. Roumania 


In the Treaty of Peace with Roumania there are articles similar in effect to 
those mentioned above as being in the treaty with Hungary. Article 24 
(Roumanian treaty) is comparable with Article 26 (Hungarian treaty), Article 
27 (Roumanian treaty) is comparable with Article 29 (Hungarian treaty), and 
Article 32 (Roumanian treaty) is comparable with Article 35 (Hungarian 
treaty). The armistice with Roumania was signed on September 12, 1944, and 
the treaty was ratified on September 19, 1947. Canadian claims under Article 
24 (Roumanian treaty) have been presented to the Roumanian Government 
through the British Legation in Bucharest. They have been ignored by that 
Government and it would seem that the treaty procedure provided by Article 
32 (Roumanian treaty) for dealing with claims is not operative. However, 
under Article 27 (Roumanian treaty) funds of Roumanian origin in the hands 
of the Canadian Custodian seized during World War II may be applied to the 
satisfaction of all Canadian claims not satisfied under other articles of the 
Roumanian treaty. The Custodian has approximately $300,000 of such funds 
exclusive of certain income which has accrued on these funds. 


4, Finland 


The claims provisions in Article 25 of the Treaty of Peace with Finland are 
similar to those of Article 78 of the Italian treaty. As there is no record of 
any such Canadian claims against the Finnish Government this matter need 
no longer be considered, but if such a claim should arise the treaty provides 
a means by which the claim may be wholly or partially satisfied otherwise than 
out of the War Claims Fund. There is no provision of this treaty under which 
any assets of Finnish origin which may be in Canada may be applied to the 
satisfaction of claims. 


5. Thailand 


On January 1, 1946, the United Kingdom and India entered into an agree- 
ment with Siam under which Siam agreed to compensate for certain losses and 
damage sustained by British subjects. Canada was not a party to this agree- 
ment not having been at war with Siam. In 1950 the United Kingdom on their 
own behalf and on behalf of certain other Commonwealth countries including 
Canada made a lump sum settlement with Thailand under which the United 
Kingdom Government received £5,224,220 out of which some payments have 
been made to Canadian claimants. Some payments have also been made to 
Canadian claimants directly by the Thai Government. 


6. Japan 


As indicated above, a law known as the Allied Powers Property Compensa- 
tion Law has now received legislative approval in Japan. Reference to this 
law is made in Article 15(a) of the Treaty of Peace with Japan. This law, if 
and when it comes into force, will be of importance to Canadian claimants whose 
property in Japan sustained damage as a result of the war. The law is too 
detailed to call for more than an examination of its main features in this report. 
In essence it is very similar to Article 78 of the Italian treaty but an important 
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difference is that compensation is to be at the rate of one hundred per cent in 
the local currency and not at the rate of only two-thirds as in the Italian treaty. 
Compensation may be claimed in respect of losses sustained in Honshu, Hokkaido, 
Shikoku, Kyushu and other territory over which the sovereignty of Japan is 
restored by virtue of the peace treaty. Compensation may be claimed for 
damage caused by acts of hostility, for damage caused by the wartime special 
measures or other measures of the Japanese Government and its agencies, for 
damage on account of lack of due care on the part of the administrator or 
possessor of the property concerned, for damage suffered owing to the inability of 
an Allied national to have the property insured in Japan on account of the war 
and for damage suffered while in use of the Occupation Forces owing to lack of 
due care on their part or the inability of an Allied national to insure property. 
Compensation may be claimed for damage to the following: tangible property, 
use and lease of immovable property, debts, public loans, patents, trade marks 
and Allied shareholding interests in Japanese corporations. The claim of a 
Canadian claimant must be filed in writing by him through the Canadian Gov- 
ernment within eighteen months from the time of coming into force of the 
peace treaty between Canada and Japan. In default of filing of the claim within 
the stipulated period of time, the claimant is to be regarded as having waived the 
claim for payment of compensation. Provision is made for the settlement of 
disputes arising in regard to a particular claim or claims. 


7. France 


As a result of an exchange of Notes in May, 1947, between the Canadian and 
French Governments the benefits of the French law on war damage compensa- 
tion were given to Canadians, provided that the claim was filed with the compe- 
tent French authorities not later than June 30, 1948. The basic French law pro- 
viding compensation for war damage to property in France is Law No. 46-2389 
of October 28, 1946. According to this law certain losses of immovable or move- 
able property caused by acts of war give rise to claims for compensation. Orders 
of priority among different classes of claimants are laid down. A corporation is 
excluded if either at least half of the directors were foreign nationals on 
September 1, 1939, or at time of loss, or if at least half of the capital was owned 
by foreign nationals on September 1, 1939, or at time of loss. Compensation 
paid is not freely usable in France but only in accordance with regulations laid 
down by the French authorities. The claims are dealt with by the appropriate 
departmental offices of the Ministry of Reconstruction and Town Planning and 
appeals from their decisions are allowed. A claimant could file his claim per- 
sonally or through an agent. Claims were submitted by or on behalf of Canadian 
claimants through the Canadian Embassy in Paris, any further correspondence 
taking place between the claimant himself and the French authorities. While a 
considerable number of claims have been made by Canadians under this law, in 
very few cases have notifications of settlements been received by the Canadian 
Government. It is believed that the scale of war damage in France, as well as 
budgetary difficulties, have been contributory factors in delaying settlements. 


8. The Netherlands 


As a result of a decree of the Minister of Finance of September 10, 1947, 
the benefits of the Netherlands law on compensation for war damage were 
extended to persons, natural or juridical, who were Canadian at time of loss. 
Claims had to be filed with the War Damage Commission at The Hague not 
later than March 1, 1948. The basic decree on war damage compensation was 
passed on November 9, 1945. This decree is comprehensive in scope but claims 
will not be entertained in respect of money or securities or losses such as those 
of rents or profits. Very few Canadians are affected by the decree. 
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An organization which should be mentioned is the former German Cus- 
todian of Enemy Property in the Netherlands, known as the Deutsche Revisions- 
und Treuhand A.G. This organization seized a considerable amount of enemy 
property, including banking accounts owned by Canadians and other Allied 
nationals. After the war the Deutsche Revisions-und Treuhand A.G. was itself 
put into liquidation by the Netherlands authorities, who have been able to pay 
a fairly substantial dividend to Allied creditors. 


9. Belgium 

As a result of an exchange of Notes in March, 1950, between the Canadian 
and Belgian Governments the benefits of the Belgian law on war damage com- 
pensation were given to persons, natural or juridical, who were Canadian at time 
of loss. Claims had to be filed with the appropriate Belgian authorities not later 
than June 2, 1950. The basic law on war damage compensation was passed on 
October 1, 1947. 

As in other cases the regulations are most detailed and it is too early to 
give any indication as to progress made in settlement of Canadian claims. 


10. United Kingdom 


The United Kingdom Government has had in operation for ten years a 
very comprehensive scheme for war damage compensation, operated by the 
War Damage Commission, from which Canadian owners of property in the 
United Kingdom can benefit. 

Under certain circumstances it would be possible for a Canadian to obtain 
limited compensation from the United Kingdom Government under the Extended 
Far Eastern Private Chattels Scheme (War Damage) for war losses in the 
Far East. 


11. Philippine Islands 


The Philippine War Damage Commission was created after the war. The 
funds administered by it were voted by the United States Congress. Although 
the benefits of the law governing the Commission’s activities were extended to 
Canadians the results have been disappointing, mainly, it seems, because of 
strict residence requirements. The Commission no longer exists. A very 
small number of Canadian claimants succeeded in receiving some payments 
which, however, bore little relation to the extent of their losses. 


12. Malaya 


The Malayan War Damage Claims Commission, with headquarters in Kuala 
Lumpur, came into existence in 1946, the funds for compensation being provided 
in the main by the United Kingdom Government. The activities of the Com- 
mission are of some interest as a considerable number of Canadians lost property 
in Malaya as a result of the war. Compensation may be claimed in respect 
of damage caused by acts of hostilities, measures taken under proper authority 
for the purpose of denying or diminishing the use of property to the enemy, 
measures taken under proper authority for military, naval or air training 
purposes or seizures or destruction by enemy forces or individual enemy 
subjects whether acting under authority or not. Compensation may be claimed 
for damage to land, buildings, business equipment, growing crops, livestock 
and private chattels, but not for loss of life, personal injury and loss of health, 
money, securities and documents generally, or what is termed consequential 
loss, such as loss of profits, rentals, income, goodwill or shareholdings in 
commercial undertakings. 
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Most, if not all, Canadian claimants have now received an initial payment 
of S.S. $350 regardless of the amount by which the claim exceeds this amount. 
It is presumed that further sums will be paid eventually, but when it cannot 
be said. The Commission is handling a very great number of claims. 


13. North Borneo, Sarawak and Brunei 


The War Damage Claims Commission for these territories, with head- 
quarters at Jesselton, North Borneo, was established in 1947 at the instance of 
the United Kingdom Government. Awards are either ‘Restoration awards” or 
“Outright awards’, the former being conditional upon the work of restoration 
being carried out and the latter, in general, applying only to stock-in-trade, 
produce in store, livestock or private chattels, and being conditional upon appli- 
cants continuing local residence unless undue hardship would be caused by 
insistence on such a condition. One Canadian claimant, although no longer 
resident in the territories, has received a very small payment. 


14, S.S. Athenia 


The United Kingdom Government has made payments to most, if not all, 
Canadians who lost personal belongings when this ship was sunk. The payments 
were only in respect of property losses and on an “ex-gratia ” basis. The pay- 
ments varied from about 25% to 100% of the amounts claimed, the higher 
percentages being paid in respect of the smaller claims. Altogether about 
$150,000 has been so paid to Canadians. 


15. Compensation by Canadian Government for Death of Government Employees 


The Canadian Government has in certain cases compensated claimants 
for losses resulting from the death of civilians killed while on Government 
business. 

Incidentally, if the compensation has in any case been by way of pension, 
capitalization of the pension will be necessary for ascertaining the extent to 
which satisfaction of a claim which might otherwise be made against the 
War Claims Fund is otherwise provided for. 


16. Interim Compensation for Property Losses 


In a number of cases the Canadian Government has paid interim com- 
pensation to civilians for property losses. These are cases where Government 
servants lost personal belongings or household effects as a result of the war. 


17. Interim Compensation for Losses Caused by Death or Personal Injuries Not 
Paid Out of the War Claims Fund 


The Canadian Government is establishing a scheme for the interim com- 
pensation of such losses to a limited extent in hardship cases. While the 
Government will reimburse itself out of the War Claims Fund, interim com- 
pensation payments, made before the Fund is established will constitute 
satisfaction, in whole or in part, otherwise provided for. The same will be 
true of those made after the Fund is established, if they are not made out 
of the Fund. 


18. Shareholders and Corporations 


There may be cases where, under the rules established for the admissibility 
of claims against the War Claims Fund and provisions made for satisfaction 
from other sources, a corporation or a shareholder (either in that corporation 
or in a parent of it) might, in the absence of safeguards against duplication 
of satisfaction, make a claim against the War Claims Fund which will have 
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been or will be wholly or partially satisfied from another source. If, for 
example, corporation A has the status of a claimant under the Italian treaty 
while a shareholder in corporation A has not such status, but such shareholder 
has the status of a claimant against the War Claims Fund while corporation A 
has not, the shareholder is provided with a source of satisfaction other than 
the War Claims Fund because a corporation must be deemed to claim on 
behalf of its shareholders. Similarly, if a shareholder in corporation B has a 
claim under the Italian treaty while corporation B has not, but corporation B 
has a claim against the War Claims Fund which the shareholder has not, a 
source of partial satisfaction of corporation B’s claim is provided because of 
the provision made for payment under the Italian treaty to its shareholder. 


Extent and Operation of Principle 


The instances of satisfaction otherwise provided for have been set out 
in some detail because in my opinion the general principle should be that 
claims should not be admitted against the War Claims Fund to the extent 
that the claimant either has been paid or is likely to obtain payment from 
another source, with this proviso, that if the claimant by reason of his own 
neglect or default has failed to receive or has forfeited or lost his eligibility 
to receive payment from another source he should be deemed to have received 
payment. This proviso may be difficult to apply but if a claimant knew or 
should have known that he would lose his entitlement to compensation if he 
did not apply within a certain time within which it would have been reasonable 
to expect him to apply his failure to do so should be regarded as neglect or 
default. Where it is alleged by a claimant that his compensation from outside 
sources is not or will not be complete, it may be necessary for his whole claim 
to be adjudicated with a debit to him of the amount which he has received 
or is likely to receive from sources other than the Fund, this amount being 
deducted from the amount that he would otherwise be entitled to be paid out 
of the Fund. The general principle to which I have referred is of general 
application and it may very well be that the foregoing list of instances of 
satisfaction otherwise provided for is not exhaustive. However, I do not 
think that war risk insurance moneys received by the claimant, although 
they must be deducted from the value of the property insured and lost in 
determining the amount of the loss, should be treated as satisfaction otherwise 
provided for, nor should other insurance moneys where they are taken into 
account in determining the amount of compensation. The selection of one 
way of treating them rather than the other may have importance in the 
application of the priorities recommended below. 


As will be seen, my recommendation will be that each claim be dealt with 
by a Commissioner. It will be the duty of this Commissioner to decide whether 
and to what extent the claimant has been or likely will be compensated from 
other sources and recommend accordingly. 


Cases may arise where it is uncertain whether any or further compensation 
will be available from another source. Take, for example, Malaya. If, upon 
inquiry about a particular claim, the Commissioner cannot find out from the 
Malayan War Damage Claims Commission whether any payments, or any 
further payments, will be made by that Commission on that claim, he will not 
be able to appraise with any confidence the claimant’s chances of recovery 
from that source. It seems to me that in cases where recovery is not reasonably 
certain the Commissioner should proceed as follows: (a) if, in his opinion, the 
balance of probabilities is in favour of recovery he should defer his recommen- 
dation until recovery or until the prospects as to recovery become reasonably 
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certain, and (b) if, in his opinion, the balance of probabilities is against recovery 
he should recommend as if there would be no recovery on condition that the 
claimant assign his rights to any amounts recovered to the Crown in the right of 
Canada, or if future rights cannot be validly assigned that he undertake to do 
all things necessary to vest such amounts and his rights thereto in the Crown. 
In cases where recovery is reasonably certain the Commissioner should regard 
satisfaction as otherwise provided for, wholly or pro tanto, and decide accord- 
ingly. I may add that my expectation would be that in nearly all cases there 
would be reasonable certainty as to recoverability from sources outside the Fund 
before the Commissioner would normally adjudicate. 

It will be apparent that a foreign country which has or will have a fund 
for distribution among its nationals having war claims but has not already made 
the distribution may, by adopting a provision similar to that recommended above 
—namely, that no payment will be made if satisfaction is otherwise provided for 
—hbe able, if the foregoing recommendation had no exception, to throw a burden 
on the Canadian Fund which it should not justly bear. For example, take a 
Canadian corporation which qualifies as a claimant against the Canadian Fund, 
but only to the extent that satisfaction of its shareholders is not otherwise 
provided for. Many of its shareholders are, let us say, nationals of a foreign 
country and would qualify for satisfaction there but for the adoption of a 
provision there such as I mentioned. But the adoption of such a provision by 
the foreign country would throw the whole burden of satisfying the corpora- 
tion’s claim and that of its shareholders on the Canadian Fund. Or let us say 
that A qualifies as a claimant against the Canadian Fund to the extent that 
satisfaction of his claim is not otherwise provided for and, but for the adoption 
of such a provision abroad, would also qualify as a claimant against the foreign 
fund. The adoption of such a provision by the foreign country would throw the 
burden of satisfying A’s claim on the Canadian Fund. It seems to me that such 
provisions, if any are made with respect to foreign funds, should be disregarded 
in determining whether satisfaction is otherwise provided, but that where such 
a provision exists the Canadian Government should stand ready in respect of 
any claim or claims to agree with the authorities of the foreign country on a fair 
division of the burden. Ordinarily, of course, it would be just as unfair for 
Canada to attempt to throw the full burden on the foreign country’s fund as for 
the foreign country to attempt to throw the full burden on Canada’s Fund. 
There is, however, no unfairness in expecting countries where, or on whose 
ships, the loss or damage took place to assume the primary responsibility for 
compensating such losses. 


Pooling 


The next question that arises is whether all moneys in the War Claims 
Fund, whether derived from German sources or Japanese sources, should be 
pooled for payment of Canadian war claims regardless of where the losses took 
place or by whom they were caused, without relating the amount payable 
on the claim for any particular loss to the funds obtained from any particular 
national source, and without limiting the amount available for payment of 
claims for losses arising in a particular area or from the acts of a particular 
government or its agencies to the funds derived from some particular national 
source; that is, to assets of German origin or to assets of Japanese origin. For 
convenience of reference this will be referred to as pooling. My recommenda- 
tion is that all the funds and assets in the War Claims Fund, no matter from 
what source derived, be pooled and that all war claims admissible for compensa- 
tion be eligible for payment out of the Fund just as if Canada had been at war 
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with only one power and all the losses had taken place in the territory of and 
had been caused by that power. This recommendation is made for the following 
reasons: 


1. The war was a world war and losses inflicted on Canadians by any 
enemy power in any part of the world were inflicted for the direct or indirect 
benefit of all enemy powers. 


2. If the principle were adopted that the assets derived from any particular 
nation or its nationals should be applied only to the losses caused by or in that 
nation or in areas occupied by that nation there is no good reason why the 
German assets should not be applied only to meeting losses caused by or in 
Germany or in German-occupied areas, and the Japanese assets applied only to 
the losses caused by or in Japan or in Japanese-occupied areas. The result would 
be great inequality in the treatment of claimants. If, for example, Hungary 
alone were responsible for losses in areas in Hungary while not occupied by the 
German forces claimants for such losses would receive very little or no compen- 
sation because there are no Hungarian assets available for contribution to the 
Fund—and the amount recoverable under the Hungarian treaty would at best 
be extremely limited because of the gross disparity between Hungarian assets 
in Canada and the treaty claims against them. But Canadian claimants for 
losses in Roumania would receive large dividends owing to the fact that there is 
not the same disparity between Roumanian assets in Canada and claims. Similar 
examples with reference to other countries could be given. Moreover, if only 
Japanese assets were available for satisfying claims for losses in the Far East 
and the claims for compensation for deaths, personal injuries and maltreatment 
attained large proportions there might be very little left for satisfaction of 
claims for property losses there while claimants for property losses in Germany 
might be fully compensated. 


3. The prime aggressors in World War II were Germany and Japan and 
more than any other countries they were responsible for the losses wherever 
they took place. It is, of course, impossible to apportion the responsibility 
between them and it seems only fair that the assets obtained from them 
should be pooled for meeting these losses. 


4. In many cases it is impossible to ascertain which enemy state caused 
the loss and in other cases it is impossible to determine whether the loss was 
caused by enemies or allies, or by enemies or Canadians, as in cases of mines, 
artillery fire and air raids. Losses from looting and losses on the high seas 
present similar difficulties. 

It may be added that examination of Article 6A of the Final Act of 
the Paris Conference on Reparation and Article 14 of the Treaty of Peace with 
Japan indicates that the German assets and the Japanese assets may be pooled 
if the Canadian Government thinks fit. In saying this, I am assuming that 
the Treaty of Peace with Japan will be ratified. 

The next question to be dealt with is as to what war claims should be 
treated as admissible for compensation. 


Claims ‘“‘Arising Out of World War IT’ 


The term “World War Ii” is a loose one used as a general description to 
cover the group of wars between all the countries ultimately involved during 
the period following September 1, 1939, when Germany invaded Poland. As 
regards Canada, it is a general term designating the group of wars in which 
Canada was a belligerent in the period following early September, 1939, and 
ending with the surrender of Japan in September, 1945. In one sense any 
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demand for compensation alleged to be just for losses or injuries alleged to 
have been caused by World War II is a claim arising out of World War II 
but many of these demands can be dismissed at once as not really arising out 
of World War II and, therefore, as not being war claims within the meaning 
of the terms of reference. The classes of claims that can be so dismissed are 
the following: 


1. Claims where the act complained of as causing the injury or loss took place 
either before or after certain dates: 


The act complained of, if it took place outside the Far Eastern theatre 
of war, should, in my opinion, not be regarded as giving rise to a claim arising 
out of World War II unless it occurred between September 1, 1939, and May 8, 
1945, inclusive. Incidentally, if it did occur during this period and resulted 
in injury or loss of a compensable kind and was of such a character that a 
war claim for compensation for that injury or loss may, by the rules set out 
below, be based upon it, the claim should be considered a valid claim arising 
out of World War II. If the act complained of took place within the Far 
Eastern theatre of war the comparable dates should be December 7, 1941, and 
September 2, 1945, except that if it is established that an act complained of 
although occurring in the Far Eastern theatre of war occurred on the high seas 
in the course of the war between Canada and her Allies and Germany and 
her European Allies, the relevant dates should be September 1, 1939, and 
May 8, 1945. It was after September 1, 1939, that the S.S. Athenia was sunk, and 
although the sinking took place before Canada declared war, it was followed 
so closely by Canada’s declaration of war that the resulting losses to and 
injuries of Canadians should be regarded as arising out of warfare in World 
War II between Canada and Germany. The reason for the selection of the 
dates is obvious: December 17, 1941, was the date of the bombing of Pearl 
Harbour, May 8, 1945, was the date of the surrender of Germany, and Sep- 
tember 2, 1945, was the date of the surrender of Japan. 


2. Claims which arose out of any of the following wars: 


(a) the Sino-Japanese War, from July 7, 1937, to December 6, 1941. 

Canada was a neutral in this conflict and claims by Canadians for losses 
in this war clearly did not arise out of World War II. 

(b) the Russian-Finnish War of 1939-1940. 

This again was a war in which Canada was a neutral. 

(c) civil wars, for example, the civil war in Greece which began in 1944 

and those in Indonesia, Indo-China and Palestine. 

With regard to the wars above mentioned it may be said generally that 
the Government of Canada could not reasonably be expected to compensate 
its nationals for losses arising from wars in which Canada was a neutral out 
of funds obtained as a result of another war even though (as in the case of 
Japan, though not in the case of Finland) the funds later obtained may have 
been obtained from one of the parties to the earlier conflict. 


3. Claims which come within any of the following classes: 


(a) Claims arising out of pre-war confiscatory measures. 

Some claims of this kind have been filed by persons whose property was 
confiscated or: made subject to penal taxation for racial reasons and who 
emigrated to Canada. All or most of the losses took place in Germany, Austria, 
Czechoslovakia, and the Memel Territory. In many cases the property was 
restored after the war, but in some areas subject to Communist control 
re-confiscation through nationalization is said to have taken place. Clearly 


[19] 


98 ADVISORY COMMISSION ON WAR CLAIMS 


claims for compensation for losses caused by pre-war acts did not arise out 
of the war. And, neither, as will be seen below, can a claim for compensation 
for nationalization be said to arise out of the war. 

(b) Claims arising out of pre-war contracts and obligations. 

While it would seem to be obvious that these did not arise out of the war, 
the distinction between them and war claims is not always obvious to claimants. 
The distinction is made clear in Article 2 of the Final Act of the Paris Confer- 
ence on Reparation of 1945, Article 18 of the Treaty of Peace with Japan, 
Article 81 of the Treaty of Peace with Italy and similar articles in the other 
treaties of peace. 


The main types of claims arising out of pre-war contracts and obligations 
which have been received are the following: 


(i) Standstill Agreement Claims. These are claims against German banks 
in U.S. dollars or sterling, suspended by the moratorium granted to 
German banks some twenty years ago. 


(ii) Bond Claims. The largest claims are by the holders of U.S. dollar or 
sterling bonds issued or guaranteed by the German Government in 
connection with the Dawes Loan, 1924, and the Young Loan, 1930. Other 
bondholders claim in respect of German municipal, banking or indus- 
trial bonds, many of which were guaranteed by the former German 
Government. Large amounts have also been claimed in respect of 
German indebtedness payable in local currency, such as claims on the 
Mark bonds which have been worthless since 1923. Smaller sums have 
also been claimed in respect of Japan’s indebtedness payable either in 
U.S. dollars or sterling or in local currency. 


(iii) Commercial Credits. Many claims have been received from corpora- 
tions, merchants and traders for amounts due them as the result of 
commercial transactions entered into before the war and which they 
have not been able to collect because of the insolvency or disappear- 
ance of the debtor or for some similar reason. Claimants allege that 
these losses have arisen out of the war. However, apart from the fact 
that the debts may still exist and the creditors have had their remedies 
against their debtors for what they were worth, the claims should not 
be regarded as arising out of the war because as will be seen later a 
distinction must be drawn between losses caused by the existence of 
a state of war and those caused by operations of war, the latter only 
being compensable, and the losses of these creditors can in no sense 
be said to be the direct consequence of any act of war. Moreover, the 
debts may have turned out to be uncollectable for any one of many 
reasons so that in many if not all cases it could never be proved that 
the loss was caused even by the existence of a state of war. 

(c) Claims arising out of inflation or depreciation in the exchange value 
of currency. 

The claimants here were owners of currency or obligations payable to them 
in currency which has wholly or partially lost its value, for example the 
Hungarian pengo, the Chinese dollar, the Japanese yen or the Italian lira. This 
loss in value if it had its origin in the war at all was caused by the existence 
of a general state of war rather than by operations of war, which cannot be 
said to have directly caused the loss in value in any sense comparable to that in 
which it may be said that war operations damaged or destroyed physical assets. 
Inflation or depreciation losses during the war visited whole populations in all 
countries and to admit them as losses arising out of the war—at least with a view 
to compensation—would open the War Claims Fund to claims from all Canadians. 
Again, conceivably the same losses might have been incurred had there been no 
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war at all but the nations generally had by huge expenditures been put in a very 
advanced stage of preparedness for war. Assessment of losses from currency 
inflation or depreciation would be impossible as the extent of the inflation or 
depreciation which would have taken place had there been no war is unknown. 
I am of opinion that it would be both impracticable and unjust to treat such 
losses as arising out of World War II. 


(d) Claims arising out of foreign exchange control legislation abroad. 


The claims are by persons who say they ‘“‘cannot get their money out’, but 
in most cases it is improbable that they could have done so had there been no 
war. These claims cannot be said to arise even from the existence of a state of 
war, let alone war operations. 


(e) Claims arising out of nationalization. 


In this class are included all types of claims for compensation for property 
of which the claimants were divested by industrial nationalization, land reform 
and redistribution of property. The total losses of Canadians on this account run 
into hundreds of millions of dollars, or several times the total of all known war 
claims. In most, if not all cases, nationalization took place in the period follow- 
ing upon the close of hostilities and claims of this nature, therefore, cannot be 
considered to be war claims arising out of World War II. If nationalization in 
any case took place during World War II a claim arising for resulting losses 
should still not be regarded as a claim arising out of that war because national- 
ization was a general measure of economic policy affecting enemies and non- 
enemies alike and, therefore, in no sense an operation of war. 


Claims ‘*By Canadians’”’ 


The terms of reference require me to consider claims “by Canadians’’. 
There are two separate questions involved, namely: 


1. At what time or times must the claimant have been a Canadian? 
2. Who is to be considered a Canadian? 


The first question arises in this way. The simplest type of claim is that 
put forward by a person who, whatever meaning is given to the word 
“Canadian”, was a Canadian at the time of the outbreak of war, at the time 
of the act complained of, at the time of the loss or injury, at the time he filed 
his claim, and is a Canadian at the time any award of compensation is made 
to him. On the other hand, there may be claims filed by persons who were 
not Canadians at the time of the outbreak of war, or at the time the loss 
occurred, but have since become Canadians. There may be claims by persons 
who were Canadians at the outbreak of war and at the time the loss occurred, 
but who have since ceased to be Canadians. It is necessary, therefore, to 
consider the time that is relevant for the purpose of determining whether the 
claim is a claim “by a Canadian”. In this respect, the use of the word “claim” 
is somewhat misleading. A claim, by dictionary meaning, is merely a “demand”, 
and, therefore, if the terms of reference were interpreted literally, the only 
question would be whether, at the time the demand for payment was filed, the 
claimant was a Canadian. This, however, would be to place a procedural 
interpretation on the subject matter of the terms of reference rather than to 
deal with the substantial question. The substantial question is, what losses 
of Canadians are to be compensated. In my view, therefore, the time when a 
person must have been a Canadian was at the time of loss, but loss in this 
context, though not for certain other purposes later mentioned in the report, 
should be taken substantially as meaning the time when the act took place 
which caused the loss. This meaning will, however, be more precisely explained 
a little later. 
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As a great many claims have been received from persons who were not 
Canadians at the time of loss it is necessary briefly to consider the justification 
of a requirement that a claimant must have been a Canadian at that time. The 
requirement is based upon the assumption that nationality rather than domicile 
or residence (subject to what is said below about corporations, and subject to 
the extent to which the domicile of an individual is an element in his nation- 
ality) should be the test of whether a person should for claim purposes be 
regarded as a Canadian. That this should be the test is in accordance with past 
practice and is justifiable in principle. Nationality is a person’s political status 
which binds him by the tie of national allegiance to some sovereign or country. 
In the distribution of reparations the Government in considering the claims of 
natural persons against a reparations fund naturally and justly considers that 
those who were bound to that country by the tie of national allegiance at the 
times they suffered the losses for which they seek compensation (provided they 
are still so bound) are the ones who have moral claims to shares of the fund. 
The United Kingdom Government after World War I appointed a Royal Com- 
mission on Compensation for Suffering and Damage by Enemy Action (to be 
referred to as the Sumner Commission) ‘“‘to consider cases in which there is 
a moral claim by British Nationals . .. for compensation for sufferings or 
damage arising out of the action of the enemy during the War.” The Com- 
missioners appointed in Canada after World War I to consider claims against 
the Reparations Fund rejected several claims on the ground that the claimants 
were not Canadian nationals or British subjects at the time of the loss for which 
they claimed compensation. Nationality is also the basis of claims under the 
Italian treaty and under the Japanese treaty. Moreover, the United States 
War Claims Commission in their report of March 31, 1950, recommended the 
adoption of the same principle and considered that the position taken in that 
respect was in accordance with past practice and amply justified by reference 
to the authorities. (p. 6). 


The first nationality requirement should, therefore, be that the claimant 
must have been a Canadian at the time of loss, the words “time of loss” in this 
context to mean: 

(a) where the claim is for compensation for loss resulting from the death 
of another person, the time of the inflicting of the injury which caused 
the death (injury by maltreatment to be deemed to have been inflicted 
at the beginning of the maltreatment) ; 

(b) where the claim is for compensation for personal injury the time 
when the injury was inflicted (injury by maltreatment to be deemed 
to have been inflicted at the beginning of the maltreatment); 


(c) where the claim is for compensation for maltreatment per se the 
beginning of the maltreatment; 


(d) where the claim is for compensation for loss of or damage to property 
the time of the act which resulted in the loss or damage. 


There should, however, in my opinion, be a second nationality requirement: 


namely, that the claimant if an individual should be a Canadian citizen and © 


if a corporation should be a Canadian at the time of the presentation of his 
or its claim for adjudication. The propriety of this requirement would appear 
to follow from a reasonable interpretation of the terms of reference. Moreover, 
the general rule applicable to claims for damages made by one state against 
another state for injuries or losses sustained by the nationals of the claimant 
state, apart from specific provisions in conventions or treaties, is “that the claim 
must be continuously national; i.e. owned by a national of the claimant state 
from the date of the original injury to the date of the presentation of the 
claim.” (Whiteman on Damages in International Law, Vol. 1, p. 109). Whiteman 
goes on to say that “presentation” is generally interpreted by arbitral tribunals 
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to mean the date of presenting the claim to the tribunal or of filing the 
memorial. The question as to when a claimant should be deemed to have 
presented his claim for adjudication may raise some difficulty. Claims of 
varying degrees of completeness or regularity have been filed with the Govern- 
ment during the past twelve years. With regard to every claim that has been 
made or will have been made before the appointment of a Commissioner having 
power to adjudicate the claim, the date of the appointment of the Commissioner 
should, in my opinion, be taken as the date of presentation of the claim for 
adjudication. Where a claim is first made after that date the date when the 
Commissioner receives notice of the claim should be taken as the date of 
presentation. 

While the nationality of an executor or administrator claiming on behalf of 
an estate should at all times be regarded as immaterial, no awards should be 
made for the benefit of any beneficiary of an estate who was not a Canadian 
citizen at time of presentation unless the deceased was alive at time of 
presentation and was a Canadian citizen at that time, in which event the 
nationality of beneficiaries should be regarded as immaterial. This recom- 
mendation follows as nearly as may be the general practice of arbitral tribunals 
in claims of state against state. (Borchard on Diplomatic Protection of Citizens 
Abroad, p. 628 and following). Beneficiaries in this connection should include 
dependents claiming maltreatment awards. 

The term “Canadian citizen’ as used above presents no difficulty of 
interpretation as it is defined in the Canadian Citizenship Act which came 
into force on January 1, 1947. The term “Canadian” as applied to individuals 
must be defined because the time of loss in most, if not all, cases was before 
the Canadian Citizenship Act was passed. Before the passage of this Act 
several statutes had been enacted dealing with the status of Canadians for 
various purposes with varying definitions for each purpose. The Canadian 
Nationals Act (chapter 21 R.S.C., 1927) defined “Canadian nationals”. This Act, 
however, had a very limited application and has been repealed. The Immigra- 
tion Act defined “Canadian citizen” for the purpose of determining whether a 
person had a right to enter Canada or return to Canada as distinguished from 
the person who, having no right to enter or return, could be admitted only as 
an immigrant for temporary purposes. The Naturalization Act defined the 
term “British subject” for the purposes of Canadian law and provided a 
method by which the status of British subject could be secured by naturalization 
in Canada. The status of British subject was, however, held by persons 
throughout the British Commonwealth without any distinction between those 
who derived their status from Canada and those who derived it from other 
parts of the Commonwealth. 

As we now have a Canadian Citizenship Act which expresses the view of 
Parliament as to what persons should be regarded and treated as Canadian 
citizens it would appear that for purposes of compensation for war claims the 
definition of a Canadian should follow as closely as possible the definition of a 
Canadian citizen as contained in the Canadian Citizenship Act. To this principle, 
however, there should, in my opinion, be one important exception. After World 
War I it seems to have been considered both by the authorities administering 
war claims in the United Kingdom and in Canada that for compensation pur- 
poses a person who at a relevant time was a British subject domiciled in Canada 
should be treated as a Canadian at that time. Indeed, I do not think it is too 
much to say that to the extent that the matter had been considered at all in this 
country before the enactment of the Canadian Citizenship Act it had been rather 
widely considered that British subjects domiciled in Canada should be regarded 
as Canadians. In any event the connection of such persons with Canada would 
appear to be closer than their connection with any other part of the British 
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Commonwealth, a fact which has considerable relevancy when claims for 
compensation for war losses are considered. I have, therefore, come to the 
conclusion that in defining a Canadian there should be added to the definition 
of Canadian citizen as contained in the Canadian Citizenship Act words including 
British subjects domiciled in Canada. My recommendation is that the definition 
of a Canadian as applied to individuals be as follows: 

A Canadian means with respect to any relevant time a person 

(i) who was born in Canada and had not become an alien at the relevant 
time; or 

(ii) who was born outside of Canada and his father, or in the case of a 
person born out of wedlock, his mother, 

(a) was born in Canada and had not become an alien at the time 
of that person’s birth, or 
(b) was, at the time of that person’s birth, a British subject who 
had Canadian domicile, 
if at the relevant time that person had not become an alien and had either been 
lawfully admitted to Canada for permanent residence or was a minor; 

(iii) who was granted or whose name was included in a certificate of 
naturalization granted in Canada and that person had not become 
an alien at the relevant time; 

(iv) who at the relevant time was a British subject who had Canadian 
domicile; or 

(v) who being a woman other than a woman who comes within paragraph 
(iii) or (iv) 

(a) before the relevant time was married to a man who at the time 
of the marriage possessed the qualifications set out in paragraphs 
(i), Ca) 9G) orsGivje and 

(b) at the relevant time was a British subject and had been lawfully 
admitted to Canada for permanent residence; or 

(vi) who at the relevant time was a British subject having a domicile in 
Canada. 

Newfoundland should be deemed at all times to have been part of Canada. 

It will be noted that the term “Canadian domicile” is used in the definition 
suggested above. This term should be defined as meaning Canadian domicile 
within the meaning of the Immigration Act. If any question arises in any 
adjudication by a Commissioner as to whether any person had Canadian 
domicile at any relevant time the question should be determined by the same 
authority and in a like manner as if it arose under the Immigration Act and the 
determination thereof in such manner should be final and conclusive for the 
purpose of the adjudication, as otherwise rulings by a Commissioner or Commis- 
sioners on a question of Canadian domicile might be made which would be 
inconsistent with prior or subsequent rulings of the Department of Citizenship 
and Immigration. When other questions of domicile arise in adjudications the 
ruling in each case should be made by the Commissioner making the adjudica- 
tion and domicile in that case should mean domicile in accordance with the 
principles of the common law. 

In addition to persons who qualify as Canadians under the definition sug- 
gested above there is another class of persons who, in my opinion, should be 
treated as Canadians for compensation purposes. These are alien members 
of the armed forces. If a person, whatever his nationality, enlisted and served 
in the army, navy, or air forces of Canada for active service in World War II 
and was honourably discharged therefrom he should be regarded as having been 
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a Canadian at all times between his enlistment and his discharge. He should, 
however, in my opinion, be required to be a Canadian citizen at time of presen- 
tation of his claim. 


Notwithstanding the foregoing there may be some persons who would 
qualify as Canadians under the suggested definition who should not be eligible 
for compensation. These belong to the class of dual nationals. It is possible that 
some persons who at the relevant time were Canadians as defined above were at 
that time also nationals of another country. Dual nationality can arise in a 
number of ways. A person born in Canada of a Swiss father or a person born 
in Denmark of a Canadian father would be examples of two common types of 
dual nationality. At first glance it might seem that all Canadian dual nationals 
should be treated alike and that all should be treated in the same manner as 
other Canadians. But in certain cases I think that the domicile of a Canadian 
dual national should have a bearing upon his entitlement. The case of a Cana- 
dian dual national who is domiciled in the country of his second nationality 
requires special examination. There would appear to be no good reason why 
the Canadian Government should entertain a claim say from a Canadian- 
Portuguese dual national who was domiciled in Portugal at the time of loss. It 
would seem proper to deny such a claim and that to do so would be consistent 
with the view that domicile in Canada at time of loss should in certain cases 
be a determining factor in establishing Canadian nationality and thus, indirectly, 
entitlement, which is the view upon which certain parts of the definition of 
Canadian above recommended is based. It seems to me that while possession 
of dual nationality by a claimant should not in itself bar his claim, no considera- 
tion should be given to a claim from a Canadian who at time of loss possessed a 
second nationality and who was at that time domiciled in the country of his 
second nationality, subject, however, to this one exception, that the claim of such 
a Canadian upon whom loss or injury was inflicted by enemy authorities on 
account of his being a Canadian should be admitted to the extent, but only to the 
extent, of the Joss or injury so inflicted. 

It will be observed that the rules suggested for dual nationals apply to 
Canadians whose second nationality was that of an Allied country, a neutral 
country or an enemy country. Perhaps it would be useful to suggest some hypo- 
thetical examples of how these rules would work out in practice: 


(a) Let us assume that a Canadian-Belgian dual national, domiciled in 
Belgium throughout the war, owned a ball-bearing factory in Germany which 
was destroyed during an Allied bombing raid. The claim from such a person 
should not be entertained. The natural source of his compensation, if any, 
should be regarded as either the Belgian Government or the German 
Government. 


(b) Let us assume that a Canadian-German dual national was domiciled in 
Germany at the outbreak of war, that he insisted on being regarded as a Cana- 
dian by the German authorities and as a result was placed in an internment 
camp where severe maltreatment left him with a permanent disability, that at 
the time he was interned his personal property was seized by the German 
authorities and never returned to him, and that during the period of his intern- 
ment his house was destroyed in an air-raid. Such a person should be awarded 
compensation out of the War Clairas Fund for personal injuries arising from mal- 
treatment, for the maltreatment itself, and for the loss of his personal property, 
but none from this Fund for the destruction of his house. 

It may be unnecessary to add that the suggested rules for barring certain 
claims of dual nationals have reference only to dual nationality at the time 
of loss, and not to dual nationality at the time of presentation of the claim. 
The relevant question with reference to time of presentation is whether the 
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claimant was a Canadian citizen then, and all questions as to whether he was 
a national of another country or domiciled in another country at that time 
should be regarded as irrelevant. 

There may be claimants who because they are dual nationals have 
received or are likely to receive compensation from other governments or 
authorities. In such cases the general rule that compensation should not 
be paid to the extent that it is otherwise provided for should be followed. 

During the war persons who in addition to being Canadians also possessed 
an enemy nationality were faced with difficult problems arising from a conflict 
of loyalties and as a natural result there were some who chose to give col- 
laboration, cooperation or assistance to an enemy. There is no need to 
formulate a special rule for this group because they would come within a 
general rule which I propose to recommend, and, for purposes of convenience, 
at this stage of the report. 

This general rule is that where there was any voluntary collaboration 
or cooperation with or assistance to an enemy, in any part of its war effort, 
on the part of a claimant, whatever his nationality or nationalities, and whether 
individual or corporate, that claimant should be denied all participation in 
and should receive nothing out of the War Claims Fund. It may be unnecessary 
to add that in the case of the death of such a person where his claim, if good, 
would survive for the benefit of his estate, no compensation in respect of 
losses or injuries suffered by such a person should be paid to his heirs, 
executors, or administrators. 

The foregoing definition of a Canadian obviously applies to “individuals” 
only, by which I mean persons other than corporations. The question as to 
what corporations should be treated as Canadians raises other questions. The 
reason for making nationality rather than domicile or residence, or something 
else, the governing test of eligibility of individual claimants does not apply 
to corporations. An individual’s nationality binds him by the tie of national 
allegiance to some one sovereign or country but “the application of such ideas 
to a limited company is incongruous; allegiance and loyalty are personal by 
the nature of the case. An incorporated company cannot with propriety have 
such terms applied to it as if it were a mind subject to emotions or passions 
or a sense of duty.” (Lord Shaw of Dunfermline in Daimler Company Limited 
v. Continental Tyre and Rubber Company (Great Britain) Limited [1916] 
2 A.C., p. 329). Moreover, it is submitted that the unfairness of making incor- 
poration or registration in Canada (the nationality test) the test of eligibility of 
a claimant when the attempt which is being made is to decide what claimants 
have moral claims is obvious. Reference has been made to the Sumner Commis- 
sion, appointed by the United Kingdom Government after the First World War 
“to consider cases in which there is a moral claim by British Nationals . . . for 
compensation for sufferings or damage arising out of the action of the enemy 
during the War...” Despite the reference to “British Nationals” the Com- 
mission did not feel that it could fairly make British registration the test of a 
corporation’s right to rank on the Fund. It said (p. 8 of final report): ‘The 
obligation to exclude aliens from ranking upon the Fund presents difficulty 
in dealing with claims by Corporations. It would be equally inadmissible to 
permit a company, whose management and shareholding were both foreign, 
to rank on the Fund in competition with British claimants, merely because 
of a British registration, and, conversely, where a company is British in capital 
and direction and has only been registered abroad for some legitimate and 
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technical reason, it would be inequitable to exclude it.” The test the Com- 
mission applied was the test of control. I now quote the passage following 
that quoted above: 


“In such cases the Commission have acted on the test of control, 
which has been adopted in legal decisions as the best test of British 
character. Similarly, in accordance with the decided cases, the place where 
the mind and management of a company reside has been adopted as the 
important matter when the domicile of a company has to be found. When 
the Commission have had to deal with exceptional cases, they felt it 
right to have regard to what may justly be thought to fall within the 
intentions, which guided the provision of the Fund.” 


The reference in this passage to domicile appears to be to commercial 
domicile, that ‘‘anomalous species of domicil which springs into being during 
war” (Cheshire on Private International Law, 3rd. Ed., p. 240) which invests 
its possessor with enemy character and which “is possessed by any person, 
even a British subject or a neutral, who is voluntarily and actually resident, 
or who carries on business, in the hostile country, or in territory effectively 
occupied by the enemy” (Ibid., p. 241). I do not think that much help is 
to be derived from the rules relating to commercial domicile when we seek 
for a test of eligibility of a corporate claimant against the War Claims Fund. 
However, I would adopt as one of the tests of eligibility of corporations the 
test of control in a somewhat different sense. It seems to me that in determin- 
ing what corporate claimants should be recognized as Canadian claimants the 
first requirement should be that the central management and control should 
be in Canada; in other words, that the company (whether it is an income tax 
payer or not) be resident in Canada within the meaning of the term “resident” 
as used in the Income Tax Act. A company resides for the purpose of income 
tax where its real business is carried on and the real business is deemed to be 
carried on where the central management and control actually abide. This 
test should not be adopted because it is the income tax test but because of the 
vital bearing it has on the question of whether a corporation which does not 
carry on its real business in Canada can reasonably be regarded as Canadian. 
I am of opinion that it cannot. 

But, residence should not be the only test. It seems to me that the cor- 
poration in addition to residing in Canada should, in order to be regarded as 
Canadian, be engaged in active trading activities in Canada, either itself or 
through one or more subsidiaries, that is, subsidiaries either wholly owned 
or controlled by it. If it is so engaged in trading activities in Canada, which 
I would define as business operations in Canada of an industrial, mining, 
commercial, public utility, or public service nature, and complies with the 
residence test I have mentioned and the other test which I shall mention, 
it can, I think, be reasonably regarded for the purposes of claiming against 
the War Claims Fund as a Canadian, but otherwise not. 

The third requirement is this: a substantial part of the corporation’s 
capital (not necessarily its share capital) should be Canadian. As the policy 
of this country has for many years been to encourage the inflow of capital 
for investment in industrial, mining, commercial and similar operations it 
would seem inappropriate to require a very large proportion of the capital 
to be Canadian before regarding the corporation as Canadian. In fixing the 
proportion probably no better precedent can be followed than that recently 
set by the United States in the agreement dated July 19, 1948, between the 
United States and Yugoslavia regarding pecuniary claims of the United States 
and its nationals against the Government of Yugoslavia on account of the 
nationalization and other taking by Yugoslavia of property and of rights and 
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interests in and with respect to property which occurred between September 1, 
1939, and the date of the agreement. Article 2 of the agreement is as follows: 


“The claims of nationals of the United States to which reference is 
made in Article 1 of this Agreement include those respecting property 
and rights and interests in and with respect to property, which at the time 
of nationalization or other taking were: 


(A) Directly owned by an individual who at such time was a national 
of the United States. 


(Bs) Directly owned by a juridical person organized under the laws of the 
United States, or a constituent state or other political entity thereof, 
twenty per cent or more of any class of the outstanding securities of 
which were at such time owned by individual nationals of the United 
States, directly, or indirectly through interests in one or more juridical 
persons of whatever nationality, or otherwise; or 


(c) Indirectly owned by an individual within category (A) above, or by 
a juridical person within category (B) above, through interests, direct, 
or indirect in one or more juridical persons not within category (B) 
above, or otherwise.” 


I recommend that a corporation claimant be treated as a Canadian at time of 
loss if it satisfies the residence and trading activities requirements which I have 
mentioned (as of time of loss) and also the requirement that 20 per cent or more 
of any class of its outstanding securities be owned (at time of loss) by individual 
Canadians (as defined above) directly, or indirectly through interests in one 
or more juridical persons of whatever nationality or otherwise. The scheme 
of compensation of corporations and their shareholders will then be practically 
the same as that adopted by the United States for compensation of corporations 
and shareholders having nationalization claims against Yugoslavia except 
that for corporations the nationality test (‘‘organized under the laws of the 
United States, or a constituent state or other political entity thereof’’) will be 
replaced by the residence and trading activities tests which I have mentioned. 
These I consider more suitable in the light of the obvious lack of real significance 
of the place of registration. 

If the passing of these three tests is required in determining whether a cor- 
poration is a Canadian it will in my opinion have the effect of singling out cor- 
porations whose real interests are Canadian and whose successful operations 
are of importance to Canadians. While the principle which should apply to the 
payment of compensation for losses to individuals arising from war operations 
is based upon the recognition, as the converse of the duty of allegiance owed 
by the individual, of the right to be afforded protection and compensation for 
loss, the principle applicable to the payment of compensation to corporations 
should be the benefit of Canadians or of interests that are essentially Canadian. 
This necessitates the selection of corporations in which more than a negligible 
amount of Canadian capital has been invested and which may be said to carry 
on essentially Canadian operations. The application of the three tests recom- 
mended will, in my opinion, give effect to this principle. 


I should add that a corporation claimant should be treated as a Canadian at 
time of presentation of its claim if it satisfies the residence and trading activities 
requirements which I have mentioned (as of time of presentation) and also 
the requirement that 20 per cent or more of any class of its outstanding securi- 
ties be owned (at time of presentation) by individual Canadian citizens directly, 
or indirectly through interests in one or more juridical persons of whatever 
“ationality or otherwise. 
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There are some corporate claimants of a religious, educational, or charitable 
character which have their residence in Canada but which do not, from their 
very nature, carry on trading activities. These should be eligible to claim and 
and the definition of Canadian should be framed in such a way as not to 
exclude them. 


As will be seen later it will be recommended that Canadians who hold, 
directly or indirectly, ownership interest in corporations or associations, not 
Canadian, whose property was lost or damaged by operations of war should be 
eligible to claim compensation for such losses. The definition of the word 
“Canadian” as applied to corporations is, therefore, of importance not only in 
cases where a Canadian corporation suffered losses of or damage to property 
owned by it abroad but in cases where the Canadian corporation owned shares— 
in some cases all the shares—in foreign corporations which suffered losses of or 
damage to property. 

The definition of the word “Canadian” as applied to governments should 
cause no difficulty. The Government of Canada, the Government of any prov- 
ince, including a province which was not. part of Canada at time of loss, and 
the Government of any municipality in Canada should be regarded as Canadian. 

It may be added that among the corporations excluded by the application of 
the suggested tests would be investment companies, whether non-resident owned 
or not, personal corporations which carry on no trading activities either them- 
selves or through wholly owned or controlled subsidiaries, foreign business 
corporations, and non-resident corporations, these terms all being used in the 
sense in which they are used in the Income Tax Act. The shareholders in such 
corporations who were Canadians at the time of loss may have valid claims 
even if their ownership interests in the property lost are indirectly held by 
them through such corporations, the shareholders having, and the corporations 
not having, the status of Canadians. 


Claims in Respect of Death and Personal Injury 


The question to be discussed under this heading is what claims arising out 
of World War II and asserted by Canadians in respect of death or personal 
injury should be admissible for compensation and to what extent. 

It is obvious that not all persons who were injuriously affected by the war 
should be compensated out of reparations for their injuries or losses. Many 
claims for such compensation are clearly inadmissible, whether the claims be 
in respect of death, personal injury, maltreatment, or loss of or damage to 
property. War invariably causes loss and hardships of varying kinds to most, 
if not all, persons in a belligerent nation.. The wife who is widowed by the death 
of her husband on service, the member of the forces who is disabled while on 
service, the member of the forces who, while he returns unscathed, has lost years 
from his career or business and possibly a great deal of income, the business 
man whose operations are restricted or closed down by necessary government 
regulation, the individual on a fixed income whose income taxes soar as a 
result of the war, the reduction in the standard of living from scarcities or 
inflation, all these are examples of groups, some of them very large groups, of 
persons in a belligerent nation who are injuriously affected by a war. It has 
always been recognized that compensation cannot possibly be paid to all the 
individuals in these large groups in a nation and that only those war claims 
should be admissible which arise from particular wartime activities that produce 
special injury or loss to the individual affected which he suffers over and above 
the general burden shared by great classes of the community. It is necessary 
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at the outset, therefore, to specify the wartime activities which should be 
regarded as legitimate bases for admissible war claims in respect of death or 
personal injury. 

Assume a civilian is injured by an explosion in a wartime explosives factory 
where he became employed because his normal peacetime employment had 
ended because of the war. In a sense his injury arose out of the war. The 
plant was producing war explosives; he became employed in it because of the 
war; his work is in a sense an actual operation of war. Or assume a civilian 
who in peacetime worked in a factory but because it closed as a result of the 
war became employed on a farm and was injured while farming. He would 
never have become employed on the farm but for the war and farming is 
important to the carrying on of the war. Is either of these injuries to be treated 
as an injury arising out of the war so that an admissible war claim may be made 
in respect of it? No clear or well-established principles have been laid down 
for assistance in answering such questions. The best that can be done is to keep 
in mind certain considerations. One is that almost all activities of persons in 
a nation during wartime are in some way connected with the war, that obviously 
not all deaths or injuries occurring in these activities can be compensated for, 
and that there must be some immediate connection between the death or injury 
and activities of a peculiarly wartime nature as distinguished from civilian 
activities directed to wartime ends. Another consideration is that the losses to 
be compensated must be of such a nature that they fall on particular individuals 
so as to impose a type of burden on them greater than the general burdens that 
fall on all or most persons in wartime. Another consideration is the necessity of 
dealing fairly and justly with all Canadians and the unfairness of paying com- 
pensation to a small group for a type of loss or for an element of loss that does 
not differ from losses or elements of loss for which other Canadians are not 
compensated. Taking these considerations into account I have come to the 
conclusion that loss from death or personal injury should be considered as giving 
rise to an admissible war claim where the death or personal injury was 
caused by: 


1. the carrying on of actual warfare by any of the belligerent armed forces, 
whether army, navy, or air forces, and whether those of an enemy or an ally 
of an enemy, or Canadian or Allied forces anywhere in the world outside of 
Canada; or 


2. maltreatment in internment or detention by civilian or military 
authorities of an enemy or an ally of an enemy. (A list of the countries to be 
considered allies of an enemy for this and other purposes mentioned in this 
report will have to be compiled without strict limitation of the word “ally” 
to its dictionary meaning when the regulations for guidance of Commissioners 
are made, the evidence before me not being sufficient to enable me to do so). 


The recognition that loss caused by death or personal injury resulting from 
these causes should give rise to admissible war claims is, generally speaking, in 
accordance with the principles applied in the past by tribunals functioning under 
treaties or otherwise, and in my view gives effect to the considerations men- 
tioned above. There is no doubt that the carrying on of actual warfare by the 
belligerent armed forces is a war operation. It is of the essence of war. Simi- 
larly internment by enemy governments is an act of war. Individuals are 
interned or detained because of their enemy character. For reasons to be given 
later in the discussion of maltreatment, compensation should not be payable, in 
my opinion, for mere internment, but where internment is accompanied by 
maltreatment which results in the death or injury of the person interned then 
losses arising from the death or injury would appear to be losses which, along 
with those arising from death or injury from actual warfare, should be 
compensated 
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My recommendation that the warfare must have been carried on outside of 
Canada to give rise to a claim is made because no actual warfare by belligerent 
forces was carried on in Canada. A great range of training operations was 
carried on but I believe that adequate provision has been made to compensate 
losses from death or injuries occurring in Canada from training. 


Consideration has been given to the question whether compensation, not 
only of death and personal injury claims but of property claims, should not be 
confined to cases where the loss or injury arose out of the action of the enemy 
or out of illegal warfare of the enemy. The earlier Commissions issued after 
World War I in Canada to Commissioners appear to have contemplated illegal 
warfare of the enemy as the basis of war claims, and the terms of reference of 
the Sumner Commission to have contemplated action of the enemy as the basis 
of such claims. However, if reference is made to Article 232 of the Treaty of 
Versailles and Annex I (1) of that treaty it will be seen that Germany under- 
took, at least as far as death and personal injuries were concerned, to make 
compensation for damage resulting from operations of war carried on by both 
groups of belligerents wherever arising. It would, I am convinced, be quite 
impracticable to attempt to confine compensation to cases of enemy action or 
illegal enemy action, particularly as conditions of warfare in many parts of the 
world were such that the identity of the forces, agencies or persons causing the 
injury or loss to Canadians is quite unascertainable. Moreover, it would be 
discriminatory to do so and my recommendations have been framed accordingly. 


The next question is, assuming that compensation is to be paid for losses 
resulting from deaths or injuries due to these causes, is compensation to be paid 
from the War Claims Fund for all such deaths or injuries? In my opinion there 
should be excluded from the deaths or injuries to be compensated for out of the 
War Claims Fund the death or injury of a person to whom the Pension Act and 
certain other Acts applied. More accurately, where a claim is for loss resulting 
from death the rule in my opinion should be that the deceased must have been a 
civilian (as defined below) at the time of the act complained of as causing the 
death, and where the claim is for loss resulting from personal injuries the rule 
should be that the person injured must have been a civilian at the time the 
personal injury was inflicted. Civilian in this context should be taken as mean- 
ing a person who, at the time of the act complained of as causing death or at 
the time the personal injury was inflicted, as the case may be, was not a member 
of the armed forces of any country and was not a member of any organization, 
group or other class to or in respect of all or some members of which 
benefits have been provided by way of pension, gratuity, or other compensation 
for injury or death arising out of services in World War II under: 


The Pension Act, 

The Women’s Royal Naval Services and the South African Military 
Nursing Services (Benefits) Act, 

The Civilian War Pensions and Allowances Act, 

The Special Operators War Service Benefits Act, 

The Supervisors War Service Benefits Act, 


or any similar statute or regulation of Canada, Newfoundland, or of any other 
country, notwithstanding that such pension, gratuity or compensation may not 
be payable to or in respect of that person although he is a member of the class. 
Parliament, by the Acts mentioned, has made provision for compensation for 
death of or injuries to those who were in the armed services and other groups 
mentioned and should be deemed to have intended such provision to be adequate 
and exhaustive. Canadians, if any, who served in similar services or other 
groups established by other countries may be assumed to have accepted the 
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incidents of service including the conditions of pension entitlement there. More- 
over, Parliament having considered the whole question of entitlement to pen- 
sions, gratuities and other benefits of Canadians whether in the Canadian or 
foreign services, should be taken to have covered the field leaving no area for 
claims on reparations. Obviously if the War Claims Fund were opened to claims 
for supplements to pensions the administrative difficulties of a Commissioner 
would be virtually insuperable, his work would parallel or duplicate that of the 
Canadian Pension Commission and it would be completely impossible to give any 
estimate whatever of the amounts available for claimants for whom no statutory 
provision has been made. 

The terms of reference recite that claims have been asserted in respect of 
death, personal injury, maltreatment, and loss of or damage to property. If the 
two causes enumerated above as necessary to a valid war claim for compensation 
for death or personal injury be treated and referred to as “war operations” the 
rule should in my opinion be that the death or injury in order to be compensable 
must in every case be the direct consequence of war operations. War operations 
must have been the direct, or in other words the real or effective cause of the 
loss or injury. In determining whether the war operation is the direct cause 
of the death or personal injury and whether the death or personal injury is the 
direct consequence of war operations the Commissioner should be governed 
by the principles applied by the civil courts in actions of tort or delict. Once 
it is determined that the death or personal injury is the direct result of war 
operations the question may arise as to whether some or any of the consequences 
of that death or injury, or of the act causing it, are so remote as to prevent 
compensation being properly payable therefor. In a civil action for damages 
for negligence the damages must not be too remote. 


Halsbury, 2nd. Ed., Vol. 23, p. 729, states: 

“Remoteness of damage in cases of negligence does not depend on 
whether or not the consequences of the negligent act could have been 
reasonably foreseen, nor on the length of time intervening between the 
negligent act and the injury and its consequences, but it does depend on 
whether or not there is an absence of direct, necessary, and natural 
sequence between them, and to this extent the inquiry is similar, though 
subsequent, to that of whether the negligent act is the effective cause of 
the injury. It is for the judge to decide whether or not the damage is too 
remote.” 

Similarly damage which is too remote a consequence of war operations 
should not be compensable. And the Commissioner in deciding whether it is 
too remote should be governed by the principles which apply in the civil courts 
in actions for damages for negligence. 

But there may be cases where personal injury is the direct result of war 
operations and where the damage would not be regarded by the civil courts as 
too remote but where, nevertheless, the injury should, in my opinion, not be 
compensable to the extent to which damages would be recoverable in a civil 
action for tort. I say this because much consideration has led me to the con- 
clusion that the established rules laying down the measure of damages for 
tortious acts in the courts are in many respects incapable of application, justly, 
to war claims. I shall, therefore, state the respects in which these should be 
modified in their new application and, as completely as possible, the rules for 
measurement of the compensation which should apply to death and personal 
injury claims. This modification of the principles determining the measure 
of damages will work in some instances in favour of and in some cases against 
the claimants. 
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Death Claims 


Many claims have been made and doubtless others will be made for 
compensation for the death of those who were drowned as a result of war 
operations at sea. The claimants in most cases are the dependents of the 
deceased. There are or may be other claims for compensation for death by 
bombing, maltreatment, exposure and other acts or conditions which either 
were or are the direct result of war operations. The Fatal Accidents Act of 
1846 (Lord Campbell’s Act) made death a cause of action for certain torts and 
the principles of that Act have been adopted in all jurisdictions in Canada. 
Sections 1 and 2 of the Fatal Accidents Act are as follows: 


“1. Whensoever the death of a person shall be caused by wrongful act, 
neglect, or default, and the act, neglect, or default is such as would 
(if death had not ensued) have entitled the party injured to maintain 
an action and recover damages in respect thereof, then and in every 
such case the person who would have been liable if death had not ensued 
shall be liable to an action for damages, notwithstanding the death of the 
person injured, and although the death shall have been caused under such 
circumstances as amount in law to felony. 


2. Every such action shall be for the benefit of the wife, husband, 

parent, and child of the person whose death shall have been so caused 

. . and the amount so recovered, after deducting the costs not recovered 
from the defendant, shall be divided amongst the before-mentioned parties 
in such shares as the jury by their verdict shall find and direct.” 

The words “‘parent” and ‘“‘child’”’ as used in the Fatal Accidents Act have, 
by judicial interpretation, and amendments in some jurisdictions, been given 
an extended meaning. 

The counterpart of the Fatal Accidents Act in the Civil Code of Quebec 
is Article 1056, the relevant parts of which are as follows: 

‘In all cases where the person injured by the commission of an offence 
or a quasi-offence dies in consequence, without having obtained indemnity 
or satisfaction, his consort and his ascendant and descendant relations have 
a right, but only within a year after his death, to recover from the person 
who committed the offence or quasi-offence, or his representatives, all 
damages occasioned by such death. . 

In all cases no more than one action can be brought in behalf of 
those who are entitled to the indemnity and the judgment determines 
the proportion of such indemnity which each is to receive. 

These actions are independent of criminal proceedings to which the 
parties may be liable and are without prejudice thereto.” 

Both the Fatal Accidents Act and Article 1056 C.C. provide that only one 
action can be brought on behalf of the dependents of the deceased. In the 
common law jurisdictions this is normally brought by the executor or admin- 
istrator of the deceased, but if there is none, or if he delays in bringing it, the 
action may be brought in the name or names of all or any of the persons (if 
more than one) for whose benefit such action would have been, if it had been 
brought by and in the name of the executor or administrator, and every action 
so to be brought shall be for the benefit of the same person or persons as if 
it were brought by and in the name of such executor or administrator. The 
rule that only one action can be brought on behalf of those entitled applies 
whether the action is brought by the executor or administrator and whether 
in a common law jurisdiction or in Quebec and the judgment of the court 
determines the proportion of the damages which each of those entitled shall 
receive. 
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The principle of the Fatal Accidents Acts being that of giving to dependents 
statutory compensation for the financial loss which they have sustained through 
the death, the measure of damages is the pecuniary loss suffered by the 
dependents as a result of the death. No damages can be given for the mental 
sufferings they have undergone or by way of solatium for their wounded 
feelings or the pain and suffering of the deceased. The pecuniary loss in 
question means the actual financial benefit of which the dependents have in 
fact been deprived, whether the benefit was a result of legal obligation or of 
what may reasonably have been expected to take place in the future. It is 
the amount of the pecuniary benefit which it is reasonably probable the 
dependents would have received if the deceased had remained alive. The 
pecuniary advantage need not have been received in the form of money or 
goods but may have been derived from services rendered by the deceased. A 
reasonable expectation of pecuniary benefit can be established by showing 
that the deceased has in the past contributed to the support of the dependents 
and from that fact it can be inferred that the support would be continued in the 
future. If the deceased had not attained his full earning capacity, damages 
can be given on the assumption that his contributions would increase as his 
earning capacity increased. It is not necessary that the deceased should have 
been actually earning wages at the death, if there is a reasonable expectation 
that wages will be earned in the future with the result that financial benefit 
will accrue to the dependents. The mere existence of the relationship of 
husband and wife or parent and child is not enough to show pecuniary loss 
and does not even raise a presumption of such loss. Property left by the 
deceased by his will so as to benefit his dependents must be taken into account 
in ascertaining the damages and so must money coming to the dependents 
under a settlement or under a partnership or other agreement in consequence 
of the death. If the will of the deceased so disposes of his property that 
although all his property goes to the dependents it is not divided amongst 
them according to the extent of their individual dependency, damages can 
be awarded to those dependents who have suffered loss. 

The whole question of taking into account benefits from the death in 
estimating the pecuniary loss of a dependent resulting from the death will 
be very important if my recommendation below that claims for compensation 
for personal injuries survive for the benefit of the estate is adopted. A sustains 
personal injuries as a result of war operations. He lives for a time then dies 
as a result of those war operations. At the time of his death he had a claim 
which, if he could have got it dealt with, would have been a good and valid 
war claim for compensation for personal injuries. My recommendation will 
be that, subject to the conditions mentioned below, it survive for the benefit 
of his estate. The claim of a dependent of A based on the death of A is not 
affected by the survival of the personal injuries claim for the benefit of the 
estate if that dependent does not share in the estate (as e.g. if he gets nothing 
under A’s will). But if he obtains a benefit from the deceased’s estate that 
benefit must be taken into account in determining the pecuniary loss which 
he has suffered from the death of A. The damages under the Fatal Accidents 
Acts are given to compensate the recipient on a balance of gains and losses 
for the injury sustained by the death. So when I recommend pecuniary loss 
as the measure of damages on death claims below I mean loss after deduction 
of the dependent’s interest, under the will or intestacy as the case may be, 
in the compensation payable for personal injuries to the deceased. 

I have given some of the principles applied in determining whether there 
is pecuniary loss as a result of the death and its extent. Those I have men- 
tioned are, of course, illustrative rather than exhaustive. I recommend that 
in dealing with claims based on the death caused by war operations the 
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Commissioner admit claims by dependents who prove pecuniary loss resulting 
from the death in accordance with the principles established under the Fatal 
Accidents Acts subject to the following provisions: 


1. Dependent means the husband, wife, father, mother, grandfather, grand- 
mother, stepfather, stepmother, son, daughter, grandson, grand-daughter, step- 
son or stepdaughter, of the deceased, person of whom the deceased was the 
adopted child, person who stood in loco parentis to the deceased, adopted child 
of the deceased or person to whom the deceased stood in loco parentis, who has 
suffered pecuniary loss as a result of the death of the deceased. 


2. Any dependent may claim on his own behalf and more than one may 
join in claiming. There seems to be little reason for providing that no more 
than one claim may be made in respect of a death or for providing that claims 
may be made by executors and administrators. Of course, the Commissioner 
may wish before hearing a claim to require notice to the executor or 
administrator, if any, or to any other dependent. 


Reference is made above to the taking into account of benefits from the 
death in estimating the pecuniary loss of a dependent resulting from the death. 
In many, if not all, Canadian jurisdictions it has been provided that in assessing 
damages in actions under the Fatal Accidents Acts there shall not be taken 
into account any sum paid or payable on the death of the deceased under any 
contract of assurance or insurance. I recommend that the principle of such 
provisions be applied to the assessment of what, in the light of the foregoing, 
may be referred to as Fatal Accidents Acts claims against the War Claims Fund. 
In this respect I would treat (a) life insurance policies differently from (b) 
policies of insurance against accident and against property loss. As will be 
seen it will be recommended that the moneys paid under (b) be taken into 
account in estimating the pecuniary loss of claimants. But there are reasons 
why life insurance should not be taken into account in computing the pecuniary 
loss arising from death resulting from war operations. These reasons were well 
set out as follows by the United States-German Mixed Claims Commission, 
which sat after World War I, in that part of its Decisions and Opinions quoted 
in Whiteman, Vol. 1, pp. 683 and 684. The Commission said: 


“Counsel for Germany insist that in arriving at claimants’ net loss 
there should be deducted from the present value of the contributions 
which the deceased would probably have made to claimants had he lived 
all payments made claimants under policies of insurance on the life of 
the deceased. The contention is opposed to all American decisions and the 
more recent decisions of the English courts. The various reasons given 
for these decisions are, however, for the most part inconclusive and unsat- 
isfactory. But it is believed that the contention here made by the counsel 
for Germany is based upon a misconception of the essential nature of life 
insurance and the relations of the beneficiaries thereto. 


Unlike marine and fire insurance, a life insurance contract is not one 
of indemnity, but a contract absolute in its terms for the payment of an 
amount certain on the happening of an event certain—death—at a time 
uncertain. The consideration for the claimants’ contract rights is the 
premiums paid. These premiums are based upon the risk taken and are 
proportioned to the amount of the policy. The contract is in the nature 
of an investment made either by, or in behalf of, the beneficiaries. The 
claimants’ rights under the insurance contracts existed prior to the commis- 
sion of the act complained of, and prior to the death of deceased. Under 
the terms of the contract these rights were to be exercised by claimants 
upon the happening of a certain event. The mere fact that the act com- 
plained of hastened that event can not inure to Germany’s benefit, as there 
was no uncertainty as to the happening of the event, but only as to the 
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time of its happening. Sooner or later payment must be made under the 
insurance contract. Such payment of insurance far from springing from 
Germany’s act, is entirely foreign to it. If it be said that the acceleration 
of death secures to the claimants now what might otherwise have been 
paid to others had deceased survived claimants, and that therefore claim- 
ants may possibly have benefited through Germany’s act, the answer is 
that the law will not for the benefit of the wrongdoer enter the domain of 
speculation and consider the probability of probabilities in order to offset 
an absolute and certain contract right against the uncertain damages 
flowing from a wrong.” 
If the proceeds of life insurance policies are not to be taken into account 
in computing the pecuniary loss arising from the death it follows that they 
should not be regarded as a species of satisfaction otherwise provided for. 


Personal Injury Claims 


Many claims have been made and others may be made for compensation 
for personal injuries caused by war operations. It is desirable at this point 
to discuss the principles which should apply to determining the amount of 
compensation for these injuries. It must always be kept in mind, of course, 
that the injuries themselves to be compensable must be a direct result of war 
operations and that no compensation can be paid for damage which is too 
remote. But if the amount of compensation were determined on the principles 
governing the measurement of damages in an action of tort or delict it could, 
and in proper cases would, include compensation for more than the actual 
pecuniary loss. A question that arises is whether awards out of the War Claims 
Fund should be compensatory of pecuniary loss only or whether they should 
in some cases include sums in the nature of punitive damages or damages other 
than compensation for pecuniary losses. For reasons to be given, I am of 
opinion that they should be compensatory of pecuniary loss only and I shall 
now state the principles which I think should apply to the measurement of the 
compensation. These principles should extend to claims for compensation for 
personal injuries caused by maltreatment but they have no application to 
claims for compensation for maltreatment per se, which will be dealt with 
separately. 

In my view the general principle upon which compensation for personal 
injuries resulting from war operations should be awarded is that the compensa- 
tion should be the amount that would be allowed in accordance with the 
ordinary principles applied in our civil courts as pecuniary loss resulting from 
the injuries. The use of pecuniary loss as the sole basis for compensation is 
a departure from the rules normally applied in the courts in actions of delict or 
tort. Where a person is injured by the negligence of another he is entitled 
to damages for the injuries, not only in resvect of pecuniary loss, but of certain 
other matters. Charlesworth on Negligence, 2nd. Ed., p. 559, summarizes the 
grounds for claim as follows: 

“In actions for damages for personal injuries, the matters to be taken 
into account in ascertaining the damages are: the pain and suffering 
endured, past, present and future, the inconvenience and loss of enjoyment 
of life sustained, past, present and future, injury to health, any shortening 
of the expectation of life, and the present and future financial loss.” 

In my opinion, there should be excluded as grounds for compensation from 
the War Claims Fund claims in respect of pain and suffering, inconvenience, loss 
of enjoyment of life, injury to health not resulting in impairment of earning 
capacity, and any shortening of expectation of life. It does not seem appropriate 
that one group of individuals should be compensated for pain and suffering 
sustained in time of war when so much pain and suffering has been sustained 
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by many members of the community for which no compensation is payable. The 
same is true of loss of enjoyment of life, injury to health not resulting in 
impairment of earning capacity and shortening of expectation of life. In each 
of these cases there is a common element, namely, they do not involve pecuniary 
loss to the claimant. They represent an attempt made by the law in ordinary 
circumstances to compensate in a pecuniary manner for losses of intangible 
human assets. It is to be borne in mind also that there is a difference in prin- 
ciple between the position of a claim for damages for tort and a claim for loss 
resulting from the war. In claims for tort the law is endeavouring to reim- 
burse one person for all losses sustained by him as a result of the fault of 
another. Since the latter party is at fault he should reimburse the former for 
all forms of loss. With respect to war claims, however, the principle that 
appears to be followed is to reimburse individuals for special losses peculiar to 
them. A distinction must be drawn between the losses which are special or 
peculiar to the claimant and losses of the kind which fall generally on many 
members of the community. Pain and suffering, loss of enjoyment of life, 
and the other intangible losses I have mentioned, are suffered to a greater or 
lesser extent by many members of the community in time of war. They must, 
therefore, be excluded from the category for which compensation is to be paid. 

Once these elements of loss are excluded, in my view it is proper to apply 
the ordinary principles of our civil law in determining the pecuniary or 
financial loss, past, present and future, resulting from an injury of the class 
mentioned above, for which compensation is to be paid. These principles 
embrace two categories of persons, namely, the persons who were injured, and 
other persons who sustained loss by reason of injury to the injured person. 

The injured person should be compensated for all “special”? and “general” 
damages based on financial loss, e.g. medical, hospital, nursing expenses, 
necessary employment of extra assistance, loss of earnings down to the time 
of adjudication, loss of earning capacity for the future and all other pecuniary 
losses which would be compensated by damages in a civil action in the courts. 

As regards persons other than the injured person, the same principles as 
are applied in our civil courts should apply in so far as they apply to pecuniary 
losses. The best example of this type of claim is a claim by a husband for 
medical and other expenses to which he has been put as a result of personal 
injuries inflicted on his wife. As regards special damages, I adopt as applicable 
to war claims the following principle stated by Charlesworth, p. 575: 


“The principle is not confined to husband and wife, but extends to 
parent and child and to all cases in which the person suffering the special 
damage is in fact maintaining, in whole or in part, the injured person. 
The exact boundary line between gratuitous assistance given by a stranger, 
which is not recoverable, and the assistance given by a parent, relative, 
person. in loco parentis, guardian, master or other person, which is 
recoverable, has not been determined, but it would seem that a person 
who has in fact incurred expense in providing for the cure and restoration 
to health of the injured person will be entitled to recover such expense, 
provided that the expense was reasonably incurred and that it was 
reasonable that it should be incurred by the person claiming it.” 

As regards claims by husbands for compensation for the pecuniary loss 
suffered by them from being deprived of their wife’s services, I would also 
apply the principles applied in the civil courts. But for the same reason 
that I would not allow claims for pain and suffering and loss of expectation 
of life, I would not allow a claim made by a husband for loss of consortium 
apart from loss of services or any other non-pecuniary loss arising from 
personal injuries to his wife. 
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With regard to those parts of awards made up of expenditures made by 
the injured person or the claimant as a result of the personal injuries 
(analogous to special damages), it will be recommended that they bear interest 
from the time made to settlement. But compensation for other pecuniary 
losses suffered between the date of the injury and the date of adjudication 
such as the estimated loss of earnings during that period and for future losses 
of earnings or earning capacity (all of which are analogous to general damages) 
will bear interest from the date of the injury. It is, therefore, important that 
the adjudicating Commissioner in determining the amount of compensation 
for pecuniary loss other than that analogous to special damages, while taking 
into account events and circumstances between the infliction of the injury 
and the time of adjudication, limit the amount recommended to an amount 
which, if it had been paid at the time of injury, would have been a fair com- 
pensation to the claimant for future pecuniary loss. 

As some of the claimants for compensation for personal injuries have died 
since these injuries were sustained and others may die before settlement of 
their claims, the question arises whether their claims should survive for the 
benefit of their estates, or for the benefit of their dependents or otherwise. 

In the civil courts a maxim is often quoted: Actio personalis moritur 
cum persona. In some jurisdictions in Canada a cause of action for damages 
for personal injuries or death dies with the person. In others it survives for 
the benefit of the estate. There are, I think, good reasons why war claims 
for compensation for personal injuries and death should survive. Many of 
these claims arise from injuries inflicted or death occurring as long ago as 
1939. While there may be little injustice in permitting the cause of action 
to die with the person, if the person had an opportunity of securing com- 
pensation while alive, the injustice is greater if no such opportunity existed. 
Then too, if, as I recommend, compensation be limited to pecuniary loss the 
reason for dealing with a war claim for personal injuries or death differently 
than with a claim for loss of or damage to property is not obvious. I am of 
the opinion, therefore, that such claims should survive. The next question 
is whether they should survive to the estate or in some way which will give 
the dependents more protection and eliminate the possibility that creditors, 
distant relatives and legatees who are strangers and others who would appear 
to have little moral claim on the War Claims Fund will receive a share of it. 

I have come to the conclusion that the claims should survive for the 
benefit of the estate for the following reasons: 

First, of the small number of cases where the person who first had the 
claim for compensation for personal injuries or death had died or will die 
before settlement, it is probable that the great majority are cases where 
survival of the claim to the estate would be substantially the same in its 
practical effect as survival to the dependents. 

Secondly, if claims for loss of or damage to property are dealt with, as 
respects survival, as if they were actions for damages for loss of or damage 
to property—and I recommend that they be so dealt with—then there is little 
reason for treating death and personal injury claims, when the compensation 
is based upon pecuniary loss only, in a different way. 

A third and somewhat minor reason why survival of claims should be for 
the benefit of the estate rather than for dependents or some class of them is 
that if the claim passes to the estate principles worked out by the English courts 
in interpreting and applying the Fatal Accidents Acts and the Law Reform 
(Miscellaneous Provisions) Act of 1934 and by the Canadian courts applying 
similar legislation in Canada may be very helpful to the Commissioner. (See, 
for example, Ponyicki v. Sawayama [1943] S.C.R. 197). They will provide him 
with authority for dealing with cases where the death, though not immediate, 
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has been caused by war operations and there are two claims, one by dependents 
for pecuniary loss resulting from the death, the other by the estate for com- 
pensation for personal injuries sustained by the deceased. The principle is well 
stated by Charlesworth, p. 581, as follows: 


“ ...if the damages awarded under the Law Reform Act, 1934, go, 
either on an intestacy or under the terms of the deceased’s will, to any 
person who is a dependent under the Fatal Accidents Acts, they will pro 
tanto reduce the amount payable to that dependent under the latter Acts. 
This is because in estimating pecuniary loss regard must be had to any 
benefits, other than money payable under a contract of insurance, each 
dependent derives from the death of the deceased.” 


In computing the pecuniary loss to a claimant caused by personal injuries, 
should sums which he has been paid under policies of accident, sickness or 
similar insurance be taken into account? After World War I they were: (Report 
of Commissioner Friel dated December 14, 1927, Reparations, Vol. I, p. 18). In 
view of this fact and the distinction between the nature of such payments and 
those of life insurance suggested by the passage quoted above from the Opinions 
of the United States-German Mixed Claims Commission I think the rule followed 
after World War I should be followed. I may add that the files disclose no 
collection of accident or similar insurance moneys on account of injuries result- 
ing from war operations. 


On any claim surviving to an estate for compensation for personal injuries 
to the deceased the compensation should be calculated without reference to 
any loss or gain to the deceased’s estate consequent on the death (except that 
account should be taken of sums payable to the estate under policies of acci- 
dent as distinguished from life insurance). 

There may be some uncertainity as to what is meant above by the recom- 
mendation that a claim should survive for the benefit of the estate. My meaning 
is that the claim, to the extent that it would have been valid and admissible 
if the deceased could have got it dealt with in accordance with the principles 
of these recommendations just before his death, should survive as if it were a 
cause of action for damages vested in the deceased at the time of his death which 
survives for the benefit of his estate. 

The question as to whether there should be ceilings on awards for death 
and personal injuries has been considered and will be dealt with in the section 
of the report below which deals with priorities. That section should be read 
with this section of the report. 


Maltreatment 


Many claims have been made in respect of maltreatment and it is now 
necessary to consider whether, within what limits, and to what extent they 
should be admitted for compensation. Maltreatment cannot be accurately 
defined, but it should be observed at once that it does not include mere hard- 
ship resulting from war or wartime activities, for example, exposure at sea or 
on land even though this results directly from belligerent armed action. Nor 
can I find that when maltreatment has been put forward as a ground for com- 
pensation after a war it has even been regarded as including violation of the 
rules of warfare on land or sea or in the air except in cases where there has 
been internment or detention by the enemy. By usage the term is confined to 
maltreatment of persons either interned or detained by enemy authorities, 
military or civil. The person maltreated may at the time have been either a 
Civilian or a member of the armed forces. The claims in respéct of alleged 
maltreatment of members of the Canadian armed forces will frequently be 
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referred to below as prisoner of war claims, and those for alleged maltreatment 
of Canadians who were not members of the armed forces of Canada as civilian 
claims. Most if not all of the claims filed with the Canadian Government in 
respect of maltreatment in World War II have been for compensation for mal- 
treatment in internment camps, a term which will be used to describe all camps 
used by ex-enemy powers for the purpose of restraining the liberty of movement 
of Allied nationals whether civilians or not. But there seems to be no reason 
why maltreatment in detention by enemy authorities other than internment 
should be dismissed as non-compensable if it would be regarded as compensable 
where there was internment. The word “detention” is here used as including 
confinement or imprisonment, as well as enforced residence in an enemy or 
enemy-occupied country. Mere internment has never been and should not be 
regarded as, in itself, constituting maltreatment. Under international law it is 
recognized as quite proper for a belligerent to intern enemy aliens. (Wheaton 
on International Law, 6th Ed., Vol. II, p. 706). The internment and confinement 
of prisoners is similarly recognized. Mere internment has never been recognized 
as a ground for a claim for reparations in treaties or otherwise by international 
usage. “Internment in itself must be regarded as permissible.” (First report, 
Sumner Commission, p. 13). Moreover, it has never been recognized domestically 
in Canada as giving rise to claims for compensation. The claims which have 
been made for loss of income during or as a result of internment should, there- 
fore, not be confused with maltreatment claims, nor should they be allowed. 
It may be argued that if compensation is to be paid not on the basis of wrong 
done but on the basis of special losses suffered, the propriety or permissibility 
of internment is irrelevant. But departure from the established principle that 
compensation should not be paid for internment per se would be too great a 
departure for me to recommend. Moreover, internment (without maltreat- 
ment) can hardly be regarded as inflicting a special loss but rather one which 
may be common to the rank and file of Canadians in enemy or enemy-occupied 
countries. It has an upsetting effect on the lives of those interned but the effect 
is of the kind flowing to large classes of Canadians (in this case those in enemy 
or enemy-occupied countries) from the war itself. Indeed in many instances 
the lot of those interned was better than that of those left at large. The British 
hand-book, to be referred to, makes this abundantly clear (pp. 82 and 83). 


The only cases on the files of internment or detention during which mal- 
treatment is alleged to have taken place are those of internment or detention 
by the Japanese and Germans. My recommendation is that maltreatment during 
internment or detention by authorities of an enemy or an ally of an enemy be 
treated as a ground for compensation. It will, therefore, be necessary to refer 
to camps administered by Italy and certain other countries. As indicating the 
scope of the problem raised by the maltreatment claims some estimate may be 
given of the number of civilians and prisoners of war interned by the German 
and Italian authorities and by the Japanese authorities. While an estimate can 
only be approximate, based as it is largely on examination of the files, it may 
be considered that there were about 1,200 Canadian civilians interned by 
Germany and Italy in enemy or enemy-occupied territory. In addition there 
were on March 31, 1945, about 6,500 Canadian prisoners of war in German 
hands. It is probable that some of these had before the armistice with Italy in 
September, 1943, been interned in Italy. 


Examination of the files indicates that approximately 800 Canadian civilians, 
men, women and children, were interned in camps operated by the Japanese 
both in Japan and Japanese-administered territories, and in Hong Kong, 
Shanghai and occupied China, Malaya, the Netherlands East Indies, Burma, 
the Philippines, and the British sections of Borneo. In addition there were 
camps operated by the Governments of Indo-China and Siam and it will be a 
question of evidence whether and during what periods these camps were in 


[40] 


ADVISORY COMMISSION ON WAR CLAIMS 119 


substance and effect under the control of the Japanese. This question may be 
important as it will be my recommendation that no claims for maltreatment in 
the Far East be paid on a per diem basis unless the camps were at the time of 
the alleged maltreatment operated openly or in effect by the Japanese. There is 
no evidence that the French in Indo-China or the Siamese maltreated internees, 
although instances of such maltreatment may come to light. The publication 
entitled ‘“‘The Work of the Prisoners of War Department during the Second 
World War’ issued for official use by the British Foreign Office in August, 1950, 
which I shall refer to as the British hand-book, states with regard to Indo- 
China that “‘so far as they could, the French tried to make life for these internees 
tolerable, and in so doing they frequently risked incurring the anger of their 
Japanese masters” (p. 155), and with regard to the civilian camp in Bangkok 
that “on the whole, however, there was little ground for complaint and the 
Siamese showed themselves both humane and co-operative” (p. 155). The 
British hand-book, however, indicates that there was brutal treatment by the 
Japanese military authorities in Siam of British and Allied prisoners of war, and 
that the Siamese maintained that these prisoners were the sole charge of the 
Japanese. As to Canadian prisoners of war in the Far East, approximately 1,750 
members of the Canadian armed services were interned in camps in some or all 
of the countries in the Far East mentioned above. Of these nearly 300 died in 
internment. The liberation of the survivors took place in September, 1945, at 
the end of the war. It should not be assumed that there were no Canadians at 
large in Germany, Italy or Japan or in the countries occupied by these powers 
during the war. There may have been many. And there were apparently 
many cases of enforced residence under enemy supervision, such as the so-called 
house arrest cases. 

In considering maltreatment it is necessary to refer to the International 
Convention of July 27, 1929, relative to the treatment of prisoners of war, 
commonly referred to as the Geneva Convention. This Convention was signed 
by the representatives of 47 countries including Germany, Italy and Japan. 
Article 92 was as follows: 

“The present Convention shall enter into force six months after at least 
two instruments of ratification have been deposited. Thereafter it shall 
enter into force for each High Contracting Party six months after the 
deposit of its instrument of ratification.” 

Article 95 was as follows: 


“A state of war shall give immediate effect to ratifications deposited 
and to accessions notified by the belligerent Powers before or after the com- 
mencement of hostilities. The communication of ratifications or accessions 
received from Powers in a state of war shall be effected by the Swiss 
Federal Council by the quickest method.” 


Although ratified by Italy (on March 24, 1931) and by Germany (on February 
21, 1934) the Geneva Convention was never ratified by Japan. However, fol- 
lowing consultations between the United Kingdom and the United States in 
which various Commonwealth governments participated, the United Kingdom 
at the end of 1941 requested the Argentine Government to inform the Japanese 
Government that the Governments of the United Kingdom, Canada, Australia 
and New Zealand were observing the provisions of the Geneva Convention so far 
as it concerned Japan and to ask assurance that Japan would do likewise. On 
December 31, 1941, the Canadian Secretary of State for External Affairs 
instructed the Canadian Minister to Argentina to confirm the representations 
made by the United Kingdom on behalf of Canada. The Japanese Government 
replied that the Imperial Government had not ratified the agreement concerning 
the treatment of prisoners of war dated July 27, 1929, and therefore it would 
not be bound to any extent by the said agreement but would apply mutatis 


[41] 


120 ADVISORY COMMISSION ON WAR CLAIMS 


mutandis the provisions of the agreement toward the British, Canadian, Aus- 
tralian and New Zealand prisoners of war under Japanese control and that the 
Imperial Government would consider the national and racial manners and 
customs under reciprocal conditions when supplying clothes and provisions to 
prisoners of war. The British hand-book refers to this interchange of Notes as 
follows: 

“When, in January 1942, we made enquiries through the Argentine 
Government, then protecting British interests, we were informed that the 
Japanese were willing, mutatis mutandis, to observe the Prisoners of 
War Convention which they had never ratified. It was almost at 
once clear that this meant that they would observe it, if it suited them 
to do so, and that they would apply it as they saw fit. On the other hand, 
they were always ready to complain of the most trivial infringement of the 
Convention by us or by our Allies.” (p. 127). 


It is a well-established principle of international law that a treaty whose 
text stipulates that ratification is necessary must be ratified before it is binding. 
It follows that there was no binding agreement on the part of Japan to observe 
the Geneva Convention with any of the countries which received the assurance 
in 1942 from the Japanese Government. The maltreatment claims against Japan 
can, therefore, not be based upon a legalistic interpretation of the Geneva Con- 
vention. Neither*in my opinion should maltreatment claims against Germany 
and Italy be based upon such an interpretation for reasons to be given. 


A brief reference to the provisions of the Geneva Convention is now neces- 
sary. The Geneva Convention provides that prisoners of war shall at all 
times be humanely treated and protected particularly against acts of violence, 
from insults and from public curiosity, and that measures of reprisals against 
them are forbidden (Article 2). It has 97 articles in all, many of them contain- 
ing detailed provisions as to capture, evacuation of prisoners of war, prisoners of 
war camps, installation of camps, food and clothing of prisoners of war, hygiene 
in camps, internal discipline of camps, officers and persons of equivalent status, 
pecuniary resources of prisoners of war, transfer of prisoners of war, work of 
prisoners of war, relations of prisoners of war with the exterior, relations 
between prisoners of war and the authorities, penal sanctions with regard to 
prisoners of war, disciplinary measyres, judicial proceedings, repatriation and 
accommodation in neutral countries, liberation and repatriation at the end of 
hostilities, deaths of prisoners of war, and so forth. 


It would not, in my opinion, be possible to treat every violation of the 
Geneva Convention as maltreatment; indeed, the British hand-book indicates 
that the Government of the United Kingdom found it impracticable to comply 
in every respect with the Geneva Convention. 

Mr. Errol M. McDougall, Commissioner appointed after World War I, in 
his memorandum on maltreatment dated January 13, 1932, in dealing with the 
Hague Regulations which enacted rules regarding captivity and declared the 
humane principles relating to the treatment and care of prisoners of war, said: 
“Ideal as may be the conditions of captivity provided in the foregoing rules, 
it is doubtful whether any captor has been, or will be, able to conform com- 
pletely to this desirable standard. The inevitable exigencies of war bring 
about departure from the principles stated.” (p. 8). Mr. McDougall made no 
attempt to define the precise meaning of the word “maltreatment” as used 
in the Treaty of Versailles although he did direct attention to certain acts which 
in his opinion did not per se constitute maltreatment. The following paragraphs 
from his memorandum (p. 7) give some indication of his approach: 

“Diverse and various have been the incidents of maltreatment urged 
in support of the numerous claims. While it is not opportune to attempt 
an exhaustive enumeration of what acts constitute maltreatment, it may, by 
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way of illustration, be useful to direct attention to certain acts which do not, 
per se, constitute maltreatment. Thus, poor food conditions in Germany, 
resulting in impaired health, unless deliberately and unreasonably imposed 
upon a claimant by the authorities, cannot be regarded as maltreatment. 
Germany’s inability to obtain better food, at least during certain stages of 
the war, was notorious and obtained throughout the country. A hardship 
arising from necessity and which was borne alike by the captured and the 
captors does not constitute ‘‘maltreatment”’. 


Again, many claimants complain of being inoculated by the German 
physicians. The fact that the German authorities inoculated and vaccinated 
prisoners would seem to imply that they were seeking to give them all 
proper and necessary attention, rather than to maltreat them. Another 
frequent ground of complaint is the use of paper bandages by the German 
hospital authorities in dressing the wounds of prisoners, but there is no 
evidence that any other bandages were available, and it appears that the 
German authorities were forced to use paper bandages in the dressing of 
the wounds of German soldiers. This was one of the hardships of war in 
which claimants were engaged as combatants. Many prisoners who 
attempted to escape, upon recapture, were severely handled and subjected 
to solitary confinement under very trying conditions. Provided such 
punishment was inflicted in accordance with military law and did not go 
beyond reasonable bounds, it cannot furnish ground of complaint. Germany 
was entitled to hold her prisoners and to apply to them such disciplinary 
measures as each case required. To shoot and kill or maim a prisoner in 
the act of escaping, is not illegal and to punish him, even severely, upon 
recapture, cannot be termed “maltreatment” unless the punishment, by its 
violence and inhumanity transgresses the rules applying to the treatment 
of prisoners by civilized nations. International law recognizes that a prisoner 
may be “confined with such rigour as is necessary for his safe custody.” 
(Hall’s International Law, 8th. Ed., p. 487).” 


The United States War Claims Commission in its report to the President 
dated March 31, 1950, said: 


“The existing body of international law is reasonably clear on such 
matters as the violence permissible to belligerents, the conduct of seizure, 
the limitation of devastation, retaliation and ruses, the treatment of enemy 
aliens and alien property, and the treatment of the wounded and prisoners 
of war. It is the behaviour falling outside of these and similar well-defined 
limitations, however, which creates difficulties in the classification and 
evaluation of war claims. The source of international law, therefore, must 
be found in those principles on which civilized peoples achieve a consensus 
either explicitly in international agreements among nations or implicitly 
in convictions found to be generally recognized as law but not explicitly 
promulgated as such.” (p. 7). 


It is clear that there may be such a marked departure from humane treat- 
ment that there would be a consensus among civilized peoples that it constitutes 
maltreatment. While a comprehensive list of acts constituting maltreatment 
would be impossible to compile, many instances appear from the judgment of 
the International Military Tribunal for the Far East which may now be 
referred to. 


After hearing a great deal of evidence of alleged war crimes against a 
number of Japanese accused this Tribunal delivered its judgment in November 
of 1948. Pages 395 to 448 in Chapter VIII deal with atrocities. The judgment 
makes it clear that the regulations for the administration of civilian intern- 
ment camps by the Japanese were not materially different from those providing 
for the administration of prisoner of war camps. Both were administered by 
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military commanders who received their instructions through Imperia) ordi- 
nances and regulations issued by the War Ministry. While the judgment is 
replete with macabre descriptions of a wide range of acts of inhumanity such 
as death marches, massacres, and excessive and unlawful punishments, it is 
probably sufficient to quote the opening page and extracts from the portions 
dealing with torture, food and clothing, medical supplies, visits by the Protecting 


Pow 


[44] 


er, and mail. The opening page reads as follows: 


“After carefully examining and considering all the evidence we find 
that it is not practicable in a judgment such as this to state fully the mass 
of oral and documentary evidence presented; for a complete statement of 
the scale and character of the atrocities reference must be had to the record 
of the trial. 

The evidence relating to atrocities and other Conventional War Crimes 
presented before the Tribunal establishes that from the opening of the war 
in China until the surrender of Japan in August 1945 torture, murder, rape 
and other cruelties of the most inhumane and barbarous character were 
freely practiced by the Japanese Army and Navy. During a period of 
several months the Tribunal heard evidence, orally or by affidavit, from 
witnesses who testified in detail to atrocities committed in all theaters of 
war on a scale so vast, yet following so common a pattern in all theaters, 
that only one conclusion is possible—the atrocities were either secretly 
ordered or wilfully permitted by the Japanese Government or individual 
members thereof and by the leaders of the armed forces. 

Before proceeding to a discussion of the circumstances and the conduct 
of the accused in relation to the question of responsibility for the atrocities 
it is necessary to examine the matters charged. In doing so we will in some 
cases where it may be convenient refer to the association, if any, of the 
accused with the happenings under discussion. In other cases and generally, 
as far as it is practicable, circumstances having relevance to the issue of 
responsibility will be dealt with later. 

At the beginning of the Pacific War in December 1941 the Japanese 
Government did institute a system and an organization for dealing with 
prisoners of war and civilian internees. Superficially, the system would 
appear to have been appropriate; however, from beginning to end the 
customary and conventional rules of war designed to prevent inhumanity 
were flagrantly disregarded. 

Ruthless killing of prisoners by shooting, decapitation, drowning, and 
other methods; death marches in which prisoners including the sick were 
forced to march long distances under conditions which not even well- 
conditioned troops could stand, many of those dropping out being shot or 
bayonetted by the guards; forced labor in tropical heat without protection 
from the sun; complete lack of housing and medical supplies in many cases 
resulting in thousands of deaths from disease; beatings and torture of all 
kinds to extract information or confessions or for minor offences; killing 
without trial of recaptured prisoners after escape and for attempt to escape; 
killing without trial of captured aviators; and even cannibalism: these are 
some of the atrocities of which proof was made before the Tribunal. 

The extent of the atrocities and the result of the lack of food and 
medical supplies is exemplified by a comparison of the number of deaths 
of prisoners of war in the European Theater with the number of deaths 
in the Pacific Theater. Of United States and United Kingdom forces 235,473 
were taken prisoners by the German and Italian Armies; of these 9,348 or 
4 per cent died in captivity. In the Pacific Theater 132,134 prisoners were 
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taken by the Japanese from the United States and United Kingdom forces 
alone of whom 35,756 or 27 per cent died in captivity.” 
On torture the judgment has this to say: 

“The practice of torturing prisoners of war and civilian internees pre- 
vailed at practically all places occupied by Japanese troops, both in the 
occupied territories and Japan. The Japanese indulged in this practice 
during the entire period of the Pacific War. Methods of torture were 
employed in all areas so uniformly as to indicate policy both in training 
and execution. Among these tortures were the water treatment, burning 
electric shock, the knee spread, suspension, kneeling on sharp instruments 
and flogging.” 

Dealing with food and clothing the judgment states: 


“The Japanese Government promised early in 1942 to take into con- 
sideration the national customs and racial habits of the prisoners of war 
and civilian internees in supplying them with food and clothing. This was 
never done. Regulations in force at the time this promise was made 
required that camp commandants in supplying prisoners of war and 
internees with food and clothing should be guided by the Table of Basic 
Allowances governing the supply of the Army. The commandants were 
authorized to determine the amount of the allowance to be made to the 
inmates of the camps but were directed to make such determination within 
the limits prescribed in the Table of Allowances. These Regulations, insofar 
as they affected diet, were interpreted as forbidding the prisoners and 
internees sufficient food, even when other food existed in the vicinity of the 
camps. This rule was followed even when the inmates of the camps were 
dying in large numbers from malnutrition. The amount and kind of food 
prescribed by the Table of Allowances was not materially changed during 
the war, except to reduce the amount prescribed, although it soon became 
apparent to those in command that due to different national dietary customs 
and habits, the prisoners and internees could not subsist on the food sup- 
plied. On 29 October 1942, orders were issued to all camp commandants 
that ‘in view of the consumption of rice and barley by workers in heavy 
industries in Japan,” the ration for prisoners of war and civilian internees 
who were officers or civil officials should be cut so as not to exceed 420 
grams per day. In January 1944, this ration of rice was further cut to a 
maximum of 390 grams per day. As the inmates of the camps began to 
suffer from malnutrition, they fell easy prey to disease and were quickly 
exhausted by the heavy labour forced upon them. Regardless of this, the 
commandants of the camps enforced Tojo’s instructions that those who 
did not labour should not eat and still further reduced the ration and in 
some cases withdrew it entirely from those who were unable to labour 
because of illness or injury. 

The Regulations provided that the prisoners of war and civilian 
internees should wear the clothing formerly worn by them, that is to 
say the clothing they were wearing when captured or interned. This 
Regulation was enforced by the camp commandants with the result that 
in many of the camps the inmates were in rags before the war ended. It 
is true that the Regulation allowed the camp commandants to lend certain 
items of clothing in cases where the clothing formerly worn by the prisoners 
or internees was unfit, but this appears to have been used only in rare 
eases.” 

On medical supplies the judgment states: 

“The Japanese Army and Navy were required by their regulations 
to keep on hand and in storage a supply of medicine and medical equipment 
sufficient for one year’s use. This was done in many instances by 
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confiscating Red Cross drugs and medical supplies, but the supplies were 
kept in storage or used mostly for the benefit of Japanese troops and camp 
guards. The prisonets of war and civilian internees were rarely furnished 
medicines and equipment from these warehouses. At the time of surrender, 
large quantities of these supplies were found stored in and around prisoner 
of war and civilian internee camps in which prisoners and internees had 
been dying at an alarming rate for lack of such supplies. 


Suzuki, Kunji, who served as a staff officer of the Eastern Military 
District on Honshu Island under Dohihara and other Commanders, testified 
before this Tribunal. Suzuki admitted that he authorized chiefs of camps 
and guards at the detention camps in his district to confiscate Red Cross 
parcels intended for prisoners of war. The evidence shows that this was 
common practice at the camps located in Japan as well as in Japan’s over- 
seas possessions and in the occupied territories. Incidentally Suzuki also 
admitted that he knew that his guards were beating and otherwise ill-treat- 
ing the prisoners. 


Failure to afford adequate or any medical supplies to prisoners of 
war and civilian internees was common in all theatres of war and con- 
tributed to the deaths of thousands of prisoners and internees.” 


In commenting on the submission which had been made by counsel for the 


defence that the insufficiency of food and medical supplies in many of the 
instances established was due to disorganization and lack of transport facilities 
resulting from the Allied offensives, the judgment states: 


and 


‘Whatever merit that argument has in its narrow application it loses 
effect in face of the proof that the Allied Powers proposed to the Japanese 
Government that they should send, for distribution among prisoners of 
war and internees the necessary supplies; which offer was refused by the 
Japanese Government.” 


One way of attempting to conceal the maltreatment of prisoners of war 
internees was in hampering and obstructing the Protecting Power. This is 


made clear in the following passage from the judgment: 


“The Japanese Government condoned ill-treatment of prisoners of 
war and civilian internees by failing and neglecting to punish those guilty 
of ill-treating them or by prescribing trifling and inadequate penalties for 
the offence. That Government also attempted to conceal the ill-treatment 
and murder of prisoners and internees by prohibiting the representatives 
of the Protecting Power from visiting camps, by restricting such visits as 
were allowed, by refusing to forward to the Protecting Power complete lists 
of prisoners taken and civilians interned, and ordering the destruction of 
alt incriminating documents at the time of the surrender of Japan.” 


After meeting with continuous evasions on the part of the Japanese Govern- 


ment on the subject of visits to camps, matters came to a head in the following 
Note, dated March 30, 1944, from the Swiss Minister to Foreign Minister 
Shigemitsu: 


[46] 


“You know that I am not satisfied with my activities as representative 
of foreign interests in Japan. The results do not correspond to the efforts. 
I can see this in a concrete fashion as shown by the statistics of my 
services and requests which have been made by my Government at the 
request of the Governments who have confided their interests in us. 
I desire to confine myself for the moment to my requests to visit prisoner 
of war camps. Reviewing my requests made over more than two years, I 
find that from 1 February 1942 to 15 March 1944, I have intervened 134 
times in writing. These 134 notes have brought exactly 24 replies from 
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the Foreign Ministry. Most of these replies are either negative or forward 

to me decisions made by competent authorities. I have received three 

replies in nine months.” 

The judgment goes on to state that in the few cases where the repre- 
sentatives of the Protecting Power were allowed to visit detention camps, the 
camps were prepared for the visit and the visits were strictly supervised, in 
spite of repeated objections by the Protecting Power. 


On the subject of mail the judgment states: 

“The mail which prisoners of war were allowed to send was restricted 
almost to the point of prohibition. Prisoners in some camps, such as 
those at Singapore, were told by their guards that unless they reported 
favourably on conditions at the camp their cards would not be sent. 
This appears to have been the general rule.” 

Secretary of State Cordell Hull, in speaking of the treatment of prisoners 
of war in Japanese hands, stated: 

“According to the reports of cruelty and inhumanity, it would be 
necessary to summon the representatives of all the demons available 
anywhere and combine their fiendishness with all that is bloody in order 
to describe the conduct of those who inflicted those unthinkable atrocities 
on the Americans and Filipinos.” 


In its judgment the Tribunal observed that the vigour of this language 
was fully justified by the evidence given before the Tribunal. 

The British hand-book also indicates that maltreatment of internees in 
the camps administered by the Japanese was general in its character. The 
following excerpts make this clear: 

“While the Conventions were naturally not perfect and while their 
observance by the enemy was, as will be seen later, very far from perfect, 
it is beyond all doubt that, thanks to them and to the unremitting labours 
of the representatives of the Protecting Powers whose rights are defined 
in Article 86 of the Prisoners of War Convention, the lot of prisoners of 
war was, generally speaking, more bearable than in the 1914-18 war. 
This statement must, however, be strongly qualified as regards the Japanese 
Government. The latter, while professing their intention to observe the 
Conventions, in actual fact did exactly what they thought fit, and in all 
matters what they thought fit differed entirely either from the letter or the 
spirit of the Conventions.” (p. 7). 

“In areas under Japanese administration before the existence of a 
state of war, British subjects did not at first suffer undue hardship, but 
in territories occupied during and after December 1941 there was no 
attempt to conform to civilized standards, either in the case of prisoners 
of war or of civilians. The most that can be said is that, as compared with 
prisoners of war, civilian internees in some areas were relatively fortunate 
in that, if they were badly treated, this was due to callous indifference 
rather than to a policy of studied brutality on the part of the Japanese 
officials and camp authorities. Like the Gestapo, however, the Japanese 
gendarmerie were a law unto themselves and their interference in camp 
affairs was, with good reason, dreaded by all.” (p. 126). 

“All neutral representatives either had to be withdrawn or were no 
longer recognized, and we rightly deduced that the Japanese authorities 
would not allow neutral observers to see conditions in the occupied 
countries, and in particular in prisoner of war and civilian camps because 
the conditions were not fit to be seen.” (p. 126). 
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“Although we never ceased our efforts to induce the Japanese to 
implement their promises and apply the Prisoners of War Convention, 
it would be futile to record in detail the continuous breaches which 
occurred, seeing that the Japanese deliberately and consistently ignored 
the general humanitarian principles on which the Convention is based.” 
(p. 128). 

“The observance of Articles 2, 3 and 4 of the Convention was, in 
general, a mockery. When expedient, though not otherwise, prisoners 
were tortured to induce them to reveal information. This was part of the 
system and was not due to casual brutality.” (p. 128). 

“Article 7, dealing with the evacuation of prisoners of war from the 
fighting zone, was ignored, the Japanese siting transit and permanent 
camps where they most needed labour and without any regard to the 
safety of the prisoners.” (p. 128). 

“Punishment for minor offences was out of all proportion and was 
carried out in the most arbitrary and barbarous manner. Attempted 
escape was almost always punished either by death or by life-sentences.” 
(p. 129). 

“The most noticeable characteristic of the Japanese authorities in 
Hong Kong was their callous indifference to the suffering of both civilian 
and military prisoners. In addition prisoners were subjected to physical 
violence, such as face-slapping, beating over the head and the more brutal 
forms of punishment for infringement of regulations.” (p. 140). 


“There were eight main camps in the Netherlands East Indies and 
conditions in all were much the same, any differences being due to the 
personality of the camp commandant and the Japanese guards. In Borneo 
the treatment was especially brutal and the prisoners were half-starved. 
This only became known when the island was re-occupied. Despite great 
overcrowding, accommodation was the most satisfactory feature of the 
camps, as the prisoners were generally housed in empty barracks which 
had some degree of proper sanitation. No bedding was provided, but 
the prisoners had been able to keep some of their own blankets. Officers 
were housed separately, but received few special privileges and were 
liable to be slapped by their guards for petty offences. The ration scales 
of other ranks were lower than for the Japanese and they were constantly 
slapped, beaten over the heads with sticks and punished in brutal and 
degrading ways. Work was compulsory and the most menial tasks were 
allotted to Europeans in order to humiliate them. Disobedience or 
attempted escape was punishable by death.” (p. 146). 


“A particularly shocking instance of calculated Japanese brutality 
was the moving of some 3/4,000 British prisoners in Borneo in conditions 
which can truly be described as those of a “death march’. Of these unhappy 
men a bare handful survived.” (p. 147). 


“The first report on which action was taken was from an escaped 
prisoner and concerned the conditions in Rangoon Gaol. A _ protest 
through the Protecting Power in September 1942, evoked a flat denial 
from the Japanese of the truth of the report. As the fighting continued 
the accounts which we received of the brutality, the tortures and the 
executions carried out by the Japanese soldiery on able-bodied and 
wounded prisoners of war alike, medical personnel, officers and men of all 
races, European, Indian and African, were sickening.” (p. 148). 


“Regulations (in Japanese camps for civilians in the Philippines) were 
arbitrarily enforced by junior officers, complaints were ignored by senior 
officers and there were cases of deliberate and barbarous brutality on the 
part of camp staffs and guards. The general policy was to make internment 
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as unpleasant and intolerable as possible. The treatment was in every 

respect consistently bad, and escapers were, if recaptured, put to death.” 

(p. 152). 

The tone of the British hand-book, issued as it was five years after the 
end of the war, carries the conviction of its reliability. The statements quoted 
from it in addition to receiving support from those quoted from the judgment 
of the International Military Tribunal for the Far East, receive widespread 
support from other publications. While it is probably true that there were 
some inmates of internment camps administered by the Japanese, both civilians 
and prisoners of war, who did not suffer maltreatment, at least to an extent 
serious enough to justify a claim for compensation against enemy assets, and 
while it is also true that there were considerable variations of conditions as 
between the camps, conditions in Japan, Formosa, Korea and Manchuria being 
in general much better than those in the southern areas occupied by the 
Japanese forces (British hand-book, p. 137), it can be said with a fair approach 
to accuracy that all internees in camps operated by the Japanese were 
maltreated. For this reason it seems to me that if maltreatment of itself 
should give rise to a valid claim for compensation out of the War Claims Fund 
it would be a mistake to require a Commissioner to take evidence in every 
individual case of alleged maltreatment in the Japanese-administered camps 
in the Far East. The proceedings would consume an immense amount of 
time and while some differentiation might be made between the amounts 
approved for claimants the weight of advantage is, in my opinion, in favour 
of what may be called automatic awards made up on a per diem basis. As, 
however, there is no satisfactory evidence of general maltreatment outside 
of the internment camps in the Far East while operated by the Japanese, or 
either inside or outside of the internment camps administered by Germany 
or Italy (except certain concentration camps to be mentioned later) this 
principle in my view should apply in the Far East only to Japanese-operated 
camps and only for the periods during which they were operated by the Japanese 
and in Europe should apply only to the concentration camps. 

With regard to the camps administered by the German and Italian author- 
ities the following citations from the British hand-book are illuminating: 

“Although much unnecessary suffering was caused, both deliberately 
and by chance, to British civilians who either chose or were compelled to 
remain in enemy or enemy-occupied territories in Europe during the war, 
their lot as compared with that of other Allied nationals and of British 
nationals in the Far East was fortunate. This was partly due to the 
untiring energy of both the United States and the Swiss Governments 
as Protecting Power and to the admirable welfare work carried out by the 

International Red Cross Committee, often in the face of considerable 

difficulties, but chiefly to the fact that, despite the existence among our 

enemies of many ruthless and brutally callous individuals, the great 
majority of the officials with whom British subjects came into contact 
had reached the same standard of civilization and still retained the same 
humanitarian outlook as ourselves. This fact not only secured, on the 
whole, spontaneously reasonable treatment for our people, but also meant 
that the German and Italian Governments took a keen interest in the 
fate of their own nationals in British territory as compared with the 
calculated indifference shown by the Japanese. Therefore, despite a 
number of shocking examples of brutality such as we should not have 
expected from civilized nations, the Germans, the Italians and their 
satellites, generally speaking, knew as well as we did what was meant 
by the humane treatment of civilians, by properly balanced rations, 
reasonable living accommodations and adequate medical services. This 
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did not always mean that they applied their knowledge, but at least 
we were not considering in Europe such matters on a different plane 
as we had to do in our dealings with the Japanese.” (pp. 79 and 80). 


“The treatment of British internees in German internment camps 
was not on the whole bad.” (p. 82). 


Moreover, while there may have been random and isolated instances of 
maltreatment of persons in internment or detention by the German and 
Italian authorities, the files certainly do not indicate that this condition 
obtained generally if relatively minor violations of the Geneva Convention 
are left out of account. It seems to be true that the rations issued in Germany 
to prisoners of war were not equivalent ta the rations of any category of 
German troops (British hand-book, p. 18) and a finding to this effect (like 
a similar finding as to Italy) was made by the United States War Claims Com- 
mission. (See First Semi-Annual Report to the Congress for the period ending 
March 138, 1950, p. 47). However, the food supplied is said to have been on 
the scale of rations drawn by German civilians and I do not think that for 
purposes of claims for compensation from the War Claims Fund limitation 
to this scale should be regarded as maltreatment. In the case of camp installa- 
tions the requirements of Article 10 of the Geneva Convention were never 
fully met by Germany, but the British hand-book points out that “probably 
they never could be by any belligerent, seeing that it is a question of housing, 
usually at relatively short notice, large bodies of men on a scale comparable 
to the conditions in which the detaining power’s own troops are housed.” 
(p. 18). The British hand-book states that “the Italians, broadly speaking, 
tried to be correct and kind and their failures were as a rule due to inefficiency 
and procrastination.” (p. 18). 


For these reasons I think there should be no presumption that persons 
interned or detained were maltreated except where they were interned in 
camps in the Far East and then only during the period when such camps 
were operated—that is administered or effectively controlled—by the Japanese, 
or where they were interned in certain concentration camps in Europe. Any 
person claiming for maltreatment elsewhere or not within the period men- 
tioned should be required to prove that he suffered maltreatment. 


It is now necessary to deal more fully with the concentration camps in 
Europe. The definition of internment camps suggested above includes con- 
centration camps. But the words “concentration camp” have a much more 
sinister significance than the words “internment camp”. They ordinarily mean 
a camp established to contain persons not because they are enemy aliens or 
prisoners of war but for other reasons relating to race or political offences. In 
enemy and enemy-occupied territories there were some of these camps. I recom- 
mend that a list of concentration camps where continuous and serious brutality 
and maltreatment of inmates was carried on be compiled (on evidence which 
I have not been able to obtain completely enough to enable me to compile the 
list) with the periods during which it was carried on and that the presump- 
tion of maltreatment and the per diem award system applicable to Japanese- 
operated camps be applied to the concentration camps on such list and for 
the periods there appearing. The only concentration camps of which I have 
any knowledge that should in my view be listed are those controlled and 
directly administered by Die Schutzstaffeln Der Nationalsocialistischen Deut- 
schen Arbeiterpartei, commonly known as the S.S. Maltreatment in concentra- 
tion camps administered by the S.S, was fully considered by the International 
Military Tribunal which sat at Nuremberg, Germany, to try German Major 
War Criminals. At this trial the S.S. was indicted as a criminal organization 
under Article 9 of the Charter defining the constitution, jurisdiction and func- 
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tions of the tribunal and found guilty. In arriving at its findings the tribunal 
took into account the activities of the S.S. in connection with concentration 
camps. An excerpt from the judgment on the S.S., dealing with the administra- 
tion of concentration camps, reads as follows: 

“From 1934 onwards the SS was responsible for the guarding and 
administration of concentration camps. The evidence leaves no doubt 
that the consistently brutal treatment of the inmates of concentration 
camps was carried out as a result of the general policy of the SS, which 
was that the inmates were racial inferiors to be treated only with con- 
tempt. There is evidence that where manpower considerations permitted, 
Himmler wanted to rotate guard battalions so that all members of the 
SS would be instructed as to the proper attitude to take to inferior 
races. After 1942 when the concentration camps were placed under the 
control of the WVHA they were used as a source of slave labour. An 
agreement made with the Ministry of Justice on 18th September, 1942, 
provided that anti-social elements who had finished prison sentences were 
to be delivered to the SS to be worked to death. Steps were continually 
taken, involving the use of the Security Police and SD and even the 
Waffen SS, to insure that the SS had an adequate supply of concentration 
camp labour for its projects. In connection with the administration of the 
concentration camps, the SS embarked on a series of experiments on human 
beings which were performed on prisoners of war or concentration camp 
inmates. These experiments included freezing to death, and killing by 
poison bullets. The SS was able to obtain an allocation of Government 
funds for this kind of research on the grounds that they had access to 
human material not available to other agencies.” 

There were some instances of Canadians being placed in concentration 
camps during the war. It is believed that a few Canadian civilians were sent 
to concentration camps when they should have been sent to ordinary intern- 
ment camps. Likewise it may be established in a few cases that recaptured 
prisoners of war (members of the Canadian forces) were punished by being 
sent to concentration camps instead of being sent back to prisoner of war 
camps. It seems evident that if compensation for maltreatment of persons in 
Japanese-operated camps should be awarded on a per diem basis for the 
periods when the camps were so operated the same treatment should be 
extended to persons interned in the listed concentration camps for the periods 
to be listed. 

In general it may be said that the maltreatment by the Japanese in the 
Far East and in the concentration camps to be listed was continuous during 
the period of internment, while on the other hand, any maltreatment there 
may have been of persons interned or detained in Europe, except in the con- 
centration camps to be listed, was not. It would, therefore, appear to be 
necessary to establish two bases for the payment of compensation. Common 
to both bases, however, is the principle that compensation for maltreatment 
is not to be based on pecuniary loss. A rational basis for compensation for 
maltreatment is hard to define. It must be recognized that the suffering 
and hardship imposed by maltreatment may not exceed, and in many cases 
would not equal, the hardship and suffering of members of the armed forces 
in action. The risks of disability and death are ordinarily less. On the other 
hand, the hardship and suffering of the member of the forces on the field of 
battle, on the sea, or in the air, is contemplated as incidental to the task which 
he undertakes. Maltreatment was recognized at the end of World War I 
as giving rise to claims for compensation. It is a ground for claim which 
Canada could put forward in negotiating a treaty with a defeated enemy as 
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one for which the defeated enemy should compensate. In my view it is, 
therefore, an appropriate claim to be admitted as a war claim against enemy 
assets in the hands of the Canadian Government. 

The basis of such claim in the case of Japanese-operated camps in the 
Far East and in the listed concentration camps where maltreatment should be 
presumed to have been continuous for the reasons above given, should in my 
view be a per diem basis related to the time interned. The award to any 
claimant should be deemed to compensate for all maltreatment of whatever 
kind which the claimant suffered during the period of his internment. I have 
come to the conclusion that civilian internees, whether men, women or children, 
should be given a maltreatment award of $1.00 a day for the time interned. 
For reasons to be developed later this award should include any element of 
pecuniary loss, such as payment for food, or failure to obtain compensation 
for labour, which they suffered as a result of the maltreatment during the 
period of internment. The case of prisoners of war presents greater difficul- 
ties. It may be considered that members of the forces interned in camps 
should not be compensated on a flat rate per diem basis because this in effect 
would be adding to their service pay and discriminating against other members 
of the forces who were fighting in conditions which may be described as those 
of organized maltreatment. However, if the reasons for making maltreatment 
awards to prisoners of war as given above are valid the fact that the award 
is on a per diem basis should not be taken as indicating that it is in any sense 
an addition to their pay. It is merely a method of arriving at an award of com- 
pensation properly payable for maltreatment. I may add that I do not think 
that a moderate allowance for compensation for maltreatment effects a real 
discriminatiqn in favour of prisoners of war as against those not taken prisoner. 
Among other considerations it may be noted that a member of the forces 
who was not taken prisoner could rely, by and large, on prompt and proper 
medical and hospital treatment and upon discharge to pension if unable to 
continue in the forces. These privileges were denied to prisoners of war in 
substandard camps. They, too, were entitled to rely on prompt and proper 
medical treatment and proper nourishment, but they did not get it. In any 
event Article 16 of the treaty with Japan recognized the propriety of making 
some special allowances to these prisoners. This article is as follows: 

“As an expression of its desire to indemnify those members of the 
armed forces of the Allied Powers who suffered undue hardships while 
prisoners of war of Japan, Japan will transfer its assets and those of its 
nationals in countries which were neutral during the war, or which were 
at war with any of the Allied Powers, or, at its option, the equivalent 
of such assets, to the International Committee of the Red Cross which 
shall liquidate such assets and distribute the resultant fund to appropriate 
national agencies, for the benefit of former prisoners of war and their 
families on such basis as it may determine to be equitable. The categories 
of assets described in Article 14(a) 2(11) (ii) through (v) of the present 
Treaty shall be excepted from transfer, as well as assets of Japanese 
natural persons not residents of Japan on the first coming into force of 
the Treaty. It is equally understood that the transfer provision of this 
Article has no application to the 19,770 shares in the Bank for International 
Settlements presently owned by Japanese financial institutions.” 

It has been impossible to secure definite unformation as to the value of 
the Japanese assets in neutral and ex-enemy countries which will be available 
for former Allied prisoners of war and their families under Article 16 or as 
to the basis of distribution of these assets but it has been the position of Canada 
that they should be distributed on a man-day of internment basis. In any 
event it is reasonable to expect that some provision will be made for Canadian 
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ex-prisoners of war out of these assets. I therefore recommend that 75¢ 
a day be the per diem rate for maltreatment of those who were members of 
the armed forces and who were prisoners of war of Japan as compared with 
$1.00 a day for others who are eligible for per diem awards, but that an 
additional 25¢ a day be retained in the Fund in a suspense account to be 
used to such extent as may be necessary for the purpose of bringing the 75¢ 
a day up to $1.00 a day as and when the value of the benefit received under 
Article 16 of the treaty with Japan by any claimant is ascertained. Any 
balance in the suspense account not required for this purpose should be 
transferred to the general accounts of the Fund, and if the value of the benefit 
received under Article 16 in respect of the maltreatment of a member of the 
forces is not less than a sum equivalent to 25¢ for each day of his internment, 
the whole sum in the suspense account in respect of that member should be 
transferred to the general accounts of the Fund. If, before the time comes 
for making the maltreatment awards, there are any indications that the 
amount available under Article 16 of the treaty with Japan may exceed 25¢ 
per man-day of internment, the figure of 75¢ should be reduced and the figure 
of 25¢ should be increased, but the result of inquiries to date indicates that 
the amount available will not be more than 25¢ per man-day and may be 
considerably less. 

I do not think the fact that prisoners of war were in receipt of pay and 
allowances and that their time of internment counted for gratuities and 
rehabilitation benefits has any real relevancy. Members of the forces were 
captured in the Far East because they were sent there. Civilians were 
interned because for reasons of their own they lived in that part of the world. 
The principle that compensation to civilians for mere internment is not 
recoverable while at the same time members of the forces should be paid 
during their period of internment is well-established and settled. 


In addition to the per diem payment which prisoners of war should 
receive for maltreatment they are, of course, pensionable for any disability 
received from maltreatment but should not be entitled to any compensation 
other than the per diem rate in respect of the period during which they were 
in the camps. As in the case of civilians the per diem award should cover 
the pecuniary loss, if any, such as failure to obtain compensation for labour, 
which they sustained as a result of the maltreatment during the period of 
internment. 

The period of internment for purposes of computing the per diem award 
should include the period of transit between one Japanese-operated internment 
camp and another and between one concentration camp and another. It 
should also include the period after September 2, 1945, if any, during which 
internment in Japanese-operated camps continued. 

I should, perhaps, say a word as to the basis of the selection of $1.00 a day 
as the appropriate figure. The number of man-days of prisoners of war 
internment in the Far East was stated in the House of Commons on May 19, 
1950, to have been 2,113,000. About 1,750 Canadian prisoners of war were 
interned. Nearly half as many civilians were also interned in the Far East 
but probably for shorter periods on the average. Assuming that $1.00 a day 
were paid in respect of all interned prisoners of war the cost to the Fund 
would be approximately $2,100,000. And assuming not half but a third of 
this sum is paid in respect of civilians the cost to the Fund would be another 
$700,000 making $2,800,000 in all. If this sum is discounted by $600,000 
because of deaths in cases where there are no dependents or none eligible for 
awards and because of benefits to be received under Article 16 of the treaty 
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with Japan, the per diem awards for maltreatment in the Far East will total 
$2,200,000 and I would expect the drain on the Fund for per diem awards 
for maltreatment in the Far East to be something of this order. 

As the amount of assets of Japanese origin in the hands of the Government 
is only about $3,800,000 and as there is a very large number of claimants 
against the Fund for property losses in the Far East, many of these claimants 
being in poor or even distressed circumstances, having in some cases lost 
practically all they possessed as a result of Japanese aggression, it would 
appear inappropriate to set up a valid claim against the Fund for maltreatment 
on a per diem basis in a sum in excess of the amount mentioned, particularly 
as the total of the claims for pecuniary loss from death and personal injuries 
arising from maltreatment may be large and there may be many claims for 
maltreatment on the lump sum basis to be discussed later as distinguished 
from the per diem basis. True, the assets of Japanese origin and those of 
German origin will be pooled, but the relationship between total claims for 
losses in the Far East and the assets obtained from Japan should not be 
lost sight of. To pay out more than about 60 per cent of the total Japanese 
assets held by the Government in maltreatment awards would, in my judgment, 
be hardly defensible, there being so many claims for actual pecuniary losses 
on the files and so many more certain to be made. But, the application of 
from 50 to 60 per cent of the assets of Japanese origin to awards for com- 
pensation for the grievous maltreatment which took place in Japanese-operated 
camps, would not seem to be an inappropriate use of moneys in the War 
Claims Fund. 

As indicated above a different basis of compensation should be adopted 
with regard to awards for maltreatment elsewhere than in the Japanese- 
operated camps in the Far East and the listed concentration camps. The 
basis should be different in two respects: first, with regard to the proof of 
maltreatment to be required by the Commissioner (as indicated above such 
proof should be required in every case); and secondly, as to the seriousness 
of the maltreatment which should be considered as essential to an award. 
If some test of seriousness is not laid down a Commissioner may be confronted 
with a great variety of claims based on minor infractions of the Geneva 
Convention; and having no standard to guide him his task in making an 
equitable distribution of compensation will be impossible to perform. It 
seems to me that, excepting the automatic awards above mentioned, mal- 
treatment awards should be made only in cases where incapacity to work 
resulted from the maltreatment and such incapacity subsisted after liberation. 
This was the test applied by the Sumner Commission as applicable to mal- 
treatment claims by prisoners of war. (See report of the Sumner Commission 
as quoted by Mr. Errol M. McDougall in his memorandum on Maltreatment of 
Prisoners of War, dated January 13, 1932, p. 6). The relevant part of the 
Sumner Commission’s decision is as follows: 

“III. that in order that damages suffered by a prisoner of war as a 
result of maltreatment should give rise to a claim for reparation, it would be 
necessary 
(a) that incapacity to work should have been the consequence of mal- 

treatment. 

(b) that such incapacity for work should have subsisted after liberation.” 


This substantially was the test adopted by Mr. McDougall in Canada. 
The Commissioner should satisfy himself, first, that the maltreatment was of 
sufficient seriousness to be compensable at all, and secondly, that it met the 
Sumner Commission test. If satisfied that these two conditions are met the 
Commissioner should then recommend a lump sum award appropriate to the 
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maltreatment. Bearing in mind the maximum award possible for maltreatment 
in Japanese-operated camps in the Far East where the maltreatment in 
addition to being continuous was in many cases terribly severe, the Com- 
missioner should not in any case recommend a maltreatment award greater 
than $1,400.00, this being approximately the maximum that any internee can 
receive on a per diem basis for maltreatment in the Far East. The lump 
sum awards in many, if not most or all, cases should be less than this sum 
and in most cases should probably be very much less as maltreatment will 
probably in most cases be found to have been sporadic or of short duration. 


The fact should not be overlooked that the maltreatment awards to 
civilians both in respect of maltreatment in the Far East and elsewhere will 
be without prejudice to claims for compensation for pecuniary loss resulting 
from the maltreatment in respect of the period after liberation from the camps. 
If civilian claimants are able to establish that as a direct consequence of the 
maltreatment they have suffered pecuniary loss of any kind in respect of the 
period after their liberation, either by loss of earnings after liberation down 
to the time of adjudication or of future earning capacity or otherwise they will 
be entitled in addition to their maltreatment awards to compensation on the 
basis set out in the section of the report above dealing with compensation for 
personal injuries. 

One further question remains. Should the maltreatment awards survive 
for the benefit of estates or dependents in the case of death? As against allow- 
ing them to do so is the fact that they are not to be based upon pecuniary loss 
but are in the nature of solatiwm to the persons maltreated and highly personal 
in character. But in favour of allowing them to survive are the following 
considerations: (a) the delay in compensation after liberation; and (b) the fact 
that there were many cases of expenditures made or incurred or of uncom- 
pensated labour in internment which cannot for reasons to be given be com- 
pensated out of the Fund. On balance, I think the awards should survive, but 
as the maltreatment awards will be conpensation for something other than 
pecuniary loss, that they should survive for the benefit of dependents as defined 
below rather than for the benefit of estates. A reasonable provision would, in 
my opinion, be that compensation for maltreatment claims shall, in case of 
death of persons who would be entitled if alive, be payable only to or for the 
benefit of the following persons: 


1. the widow or dependent husband, if there is no child or children of 
the deceased; 


2. the widow or dependent husband and child or children of the deceased, 
one-half to the widow or dependent husband and the other half to the child 
or children of the deceased in equal shares; 


3. the child or children of the deceased in equal sares if there is no widow 
or dependent husband; and 


4. the dependent parent or parents (in equal shares) if there is no widow, 
dependent husband or child. 


It should be borne in mind that in cases where maltreatment caused death 
there may be valid death claims in addition to maltreatment claims. In any 
case where these two classes of claims co-exist the accrual of the benefits of 
the maltreatment award to widow, husband, child, children, parent or parents 
as the case may be, should be taken into account in determining the pecuniary 
loss which he, she, or they, have suffered from the death, compensation for 
the death in such case being upon the balance of gains and losses resulting from 
the death. This principle is explained above in the section dealing with 
personal injury claims. 
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Similarly, where maltreatment caused death but there is no valid death 
claim because the deceased was a prisoner of war and pension is payable on 
account of his death, the maltreatment award payable to any dependent should 
be limited to the amount by which it exceeds the value of the pension of that 
dependent capitalized as at the date from which pension was payable. Other- 
wise there would be a discrimination against claimants having civilian claims. 


Claims for Property Losses 


Many claims have been and will be made for compensation for loss of and 
damage to property. These claims, like those for compensation for death and 
personal injuries, should only be allowed to the extent that the loss or damage 
was directly caused by war operations as defined below. Moreover, no com- 
pensation should be paid for damage which is too remote by the standards 
applied in the civil courts. There should be no assumption, however, that the 
other principles applied in the courts in the assessment of damages should 
govern the disposition of war claims, for the reasons given below. 


An interpretation of the word “property” as contained in the terms of 
reference is necessary. “Property” is used in a wide variety of senses. It is 
used colloquially to denote physical things owned by individuals and certain 
rights the individual has to receive payments of money, for example, “money 
in the bank’. In the latter case the individual really does not own any money, 
but is entitled to receive payment from the bank. The widest meaning that 
may be given to property is that it includes all rights of value vested in an 
individual whether they are rights to physical things, such as lands or chattels, 
or rights with respect to debts, shares, bonds, promissory notes, patents, and 
so forth. At first glance it would appear that the terms of reference may have 
been intended to denote merely physical things that are property, because 
I am asked to inquire into the “loss of or damage to” property. The implica- 
tion from these words is a physical loss or damage. The conclusion I have 
reached, however, is that property is to be given its widest meaning as includ- 
ing all rights having pecuniary value. It means moveable and immoveable 
property, whether tangible or intangible, and all rights or interests to or in any 
kind of property. I attribute this meaning to it because it gives effect to the 
underlying purpose of the inquiry, namely, to ascertain the losses to individuals 
arising out of the war for which compensation is to be paid out of the War 
Claims Fund. Loss may result from the sequestration of rights, such as debts, 
shares, and so forth, quite as much as from destruction of tangible physical 
things. 

Having reached this conclusion I found it necesary to give a corresponding 
interpretation to the words “loss of or damage to”. There is no difficulty in 
applying these words where the property is of a tangible nature. In the case 
of so-called intangible property, debts and other rights of a valuable nature, 
I interpret these words as implying a divesting of the right. In such case, 
clearly the right has been lost. In this respect some confusion may arise 
because, in fact, there is not a clear distinction between tangible and 
intangible property. From a strictly theoretical legal point of view all 
property consists of rights. The subject of the right may or may not be a 
physical object. The type of property usually referred to as tangible is where 
the object of the right is a physical thing such as a house. In the case of 
so-called intangible property, the object of the right is not a physical object. 
It may be merely a prospective payment, for example, the right may be to 
payment of a debt. Intangible property may, however, have a tangible aspect. 
A debt may be evidenced by a document which is a tangible object. Similarly, 
the rights of shareholders in companies, or of bondholders or other kinds of 
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rights, may be evidenced by certificates. Moreover, such a document may be 
the sole evidence of the title to the right, for example, a bearer bond. The 
bond evidences a right to payment from the debtor company. It derives its 
value from the promise to pay, and it is therefore the promise to pay that is of 
value. If, however, the bearer certificate is lost, then the owner is divested 
of his right. Loss of or destruction of a certificate may, therefore, result in 
the owner of a right being divested of his right. 


If “property” and “loss of or damage to” it are to be given the wide inter- 
pretations I have concluded they must bear, it becomes apparent that the 
wartime activities which may cause “loss of or damage to property” may be 
of two kinds. They may be of a kind that cause physical destruction of things 
owned, such as houses, ships, and so forth, or they may be of a kind that merely 
deprives the individual of a right of pecuniary value, for example, divest him 
of his right to claim payment of money deposited with the bank or to collect a 
debt owing to him. I have had to consider the nature of wartime activities 
operating in both of these ways which may cause losses which give rise to war 
claims. 


I have concluded that claims for losses with respect to “property”? should 
be admitted as war claims where the loss was caused by the following: 


1. physical loss of or damage to tangible things caused by acts of actual 
warfare by belligerent armed forces whether army, navy or air forces, and 
whether those of an enemy or an ally of an enemy or Canadian or Allied forces; 


2. physical loss or disappearance of tangible things caused by theft or 
looting in a theatre of actual warfare in a country of an enemy or an ally of 
an enemy or in an area occupied by an enemy or an ally of an enemy, whether 
the looting or theft was by members of armed forces or not, looting to be 
conclusively presumed where the cause of the loss or disappearance cannot 
be established; 


3. physical loss or disappearance of or damage to tangible things caused by 
seizure, sequestration, confiscation or requisition by the government of the 
country of an enemy or an ally of an enemy on the ground of the enemy 
character of the Canadian owner (hereinafter referred to as wartime special 
measures) or by the armed forces of any belligerent in a theatre of actual 
warfare in a country of an enemy or an ally of an enemy or in an area 
occupied by an enemy or an ally of an enemy and by the failure of those 
taking the things to return them to the Canadian owner after the war or to 
take due care of them before their return; or 


4. the divesting of rights having pecuniary value by wartime special 
measures of an enemy government on the ground of the enemy character of 
the Canadian owner where such rights have not been revested in the Canadian 
owner after the war. 


I include in tangible things currency and certificates or other evidence of 
rights where the possession of the certificates is the basis of the right, for 
example, a bearer bond. 


The causes set out above (i.e. in the parts of paragraphs 1, 2 and 3 after 
the words “caused by” in each case and in the whole of paragraph 4) will 
occasionally be referred to below as war operations. The claims for losses of 
money or rights to payment of money will be referred to as money claims and 
the claims for other losses of property, including claims for damage to property, 
as physical assets claims. 

The admission of claims for the losses set out in 1, 2, 3 and 4 above in my 
Opinion gives proper effect to the considerations I mentioned earlier. I have 
already indicated the reasons why I consider that acts of actual warfare 
causing deaths or personal injuries should give rise to war claims. The same 
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considerations apply to losses of or damage to property. I include losses 
resulting from “looting” because while looting is not an act of actual warfare 
by belligerent forces, and much looting was done by civilians, looting springs 
so obviously from the conditions created by actual warfare that it must be 
considered as a natural and ordinary accompaniment of it. 

I recommend that the losses mentioned in clauses 3 and 4 be admissible 
for compensation because they arise from acts which are really acts of war, 
are of the type of losses which fall only on specific individuals and not on the 
community at large, and meet the other requirements for admissible claims. 

One class of exceptions to the losses enumerated above as compensable 
should, however, be established. These losses as enumerated would include 
certain losses of personal belongings by members of the Canadian armed 
forces lost, stolen or looted. I am informed that the understanding has always 
been that members of the armed forces, if they took with them personal 
belongings on service, did so entirely at their own risk and in my opinion losses 
of such belongings should not be compensable out of the War Claims Fund. 

Many claims have been made for compensation for loss of or damage to 
property from causes other than those I have enumerated. If an attempt is 
made to go beyond war operations as the cause of loss it will be impossible to 
fix a dividing line between special losses and those common to the whole 
community or large sections of it. It is essential that the loss must have arisen 
from war operations and not merely from the existence of a state of war. This 
distinction was emphasized after World War I by the Sumner Commission 
(report of January 22, 1923, p. 12) in the following words: 

“Again the Commission have felt bound to apply the legal rules as to 
remoteness of damage and particularly to disallow losses which arise only 
from the existence of a state of war, where the liability to loss is common 
to all Your Majesty’s subjects though in the particular case it may have 
fallen more heavily on the claimant than on others.” 


The Canadian Commissioners frequently declined to allow losses arising 
only from the existence of a state of war. The following quotation from the 
decision of Commissioner Friel in Case 1457, re Canada Steamship Lines, 
Limited, Reparations, Vol. II, pp. 581 and 582, which has value also as bearing 
on the question whether war risk insurance premiums should be allowed, is 
only one of many references to the distinction between the existence of a state of 
war and war operations: 


“The claims for war risk premiums paid either on the vessels lost 
or other vessels will not be allowed. They are not a matter of direct 
damage by Germany. The claimant company put on the insurance of its 
own volition and in the exercise of its own discretion on account of the 
existence of a state of war, but the expenses are in no sense losses, damages 
or injuries caused by the enemy’s act within the meaning of the Treaty. 
The expenses were not incurred to repair loss by the enemy’s act, but to 
provide against what the claimant feared the enemy might do resulting in 
a loss to it. The expenses were losses to the claimant on account of the 
war but are not losses for which Germany could be obliged to pay; more- 
over, such losses were no doubt more than compensated for by increased 
freight rates. There is no more reason for compensation to the claimants 
for the war risk insurance premiums paid than there is that the advance in 
ocean freight rates during the war should be recovered by the persons who 
had to pay them. 
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If the terms of the Treaty could be interpreted to cover such ciaims, 
then they could be taken to include all increased living costs, increased 
railway freights, increased income and profit taxes; in a word, all costs 
or consequences of the war direct or remote, to the extent that such costs 
were paid or losses suffered by Canadian subjects. 


I would disallow the claim for war risk insurance paid.” 


The problems raised by the property claims can hardly be understood unless 
some indication is given of the extent and variety of these claims. After the 
elimination of claims which appear from the files to have been made by persons 
who were not Canadians at the time of loss, the classes of property losses out- 
side of Canada for which claims have been made as disclosed by the files, is 
indicated country by country by the following compilation. (It should be borne 
in mind that many claims may yet be presented and that the list which follows 
may be lacking in precision due to the fact that the true nature of the loss is not 
obvious from the files in every case and a high degree of condensation has been 
necessary ). 


Austria—Factories and machinery, hotel and stores, houses, furniture, silver- 
ware, linens, rugs, paintings, china, office furniture and fittings, automobile 
and boat, art collection. 


Belgium—Real property, household furniture, personal effects, automobiles, 
accessories, machinery and equipment, miscellaneous goods, expenses of 
flight to Canada, salary, profits and dividends, loss of income during intern- 
ment, duty on automobile, balance on bank drafts, loss of use of personal 
effects, storage and insurance charges, costs of transfer from storage, rents 
collected by the enemy, debt from firm liquidated by the enemy. 

British North Borneo—Household furniture and personal effects, commercial 
debt where debtor is bankrupt. 


Brunei—Household furnishings and personal effects. 
Bulgaria—House, automobile. 


Burma—Buildings and machinery, stock-in-trade, furniture and fixtures, auto- 
mobile, personal effects. 


Channel Islands—Furniture, rents, unauthorized repairs, income tax, legal fees. 


China—House damaged by dilapidation, hospital, churches, university buildings, 
schools, mission property, household furniture, personal effects, automobile 
tires, rent, customs duties and freight, plant, machinery, equipment, mer- 
chandise, automobiles, pensions, superannuation fund, loss of employment, 
salaries, dividends, medical supplies and business goodwill, payments for 
food in internment. 


Czechoslovakia—Factories and machinery, cotton mills, woollen mills, including 
claims for total loss, for damage and for depreciation, power station, railroad 
station, airport, bridges, road and factory court, farm buildings, barns, fruit 
trees cut down, houses, apartment buildings, office buildings, garage build- 
ing, including claims for total loss and damage, merchandise, machinery, 
office equipment, household furniture, silverware, glassware, china, carpets, 
books, paintings, fruit, wagon, straw, spindles, automobiles, bales of kidskin, 
rentals of mill, accounts receivable, directors’ fees, dividends, bank shares 
and other shares, bank accounts, state loans, insurance policies, securities, 
losses on forced sale. 


Danzig—Apartment buildings. 
Esthonia—Farm, coal importing and shipping business. 
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France—Chateau, houses, villa, including claims for total destruction, damage 
and dilapidation, factory damaged, damage to convent, garden and park 
and drainage system, household furniture and personal effects, including 
clothing, jewellery, silverware, wines, spirits, frigidaire, library, books, 
sculptures and pictures, including claims for loss, damage and deterioration 
for want of care, antique chest with contents, automobiles, office furniture 
and fixtures, photographs, sketches, deterioration of dental installations, 
medical instruments, cows, miscellaneous merchandise, rents, losses on 
devaluation of franc, expenses of removal and storage, loss of money on 
prepaid lease and amortization of lease, architect’s fees for assessment of 
damage, goodwill of business, loss of income during internment, loss of 
profits from business, expenses of flight from France, freight on furniture 
shipped from France. 


Germany—Apartment house, houses destroyed or damaged, factories and 
machinery, household furniture and personal effects, antique art, rifles, 
telescopes, scientific instruments, jewellery, automobiles, musical instru- 
ments, aluminum metals, office furniture and fittings, loss of machines 
transferred under duress, miscellaneous goods, cash, bank accounts, loss of 
rental revenue, loss of profits, loss of income during internment, loan to 
brother for operations of plant, cost of establishing claims, mortgages on 
houses, travellers’ cheques, clearing work, dismantling work and transfer 
of debris, financial losses caused by operations under a lease and sales 
agreement imposed by the German Government in 1942, financial losses 
suffered under a retransfer agreement of 1948, loss due to forced post-war 
restitution of machines purchased from manufacturers in countries occupied 
by Germany. 


Greece—Aluminum plant, hotel and furnishings, villa, houses and barns, in- 
cluding equipment such as electric plants, with claims for loss for wear 
and tear owing to enemy occupation, retail shops, household furniture and 
personal effects, automobiles, jewellery, wheat, olive oil, olives, raisins 
and other merchandise, ore stocks, cash, bonds, income from concession, 
rents, cost of passage. 


Hong Kong—Houses destroyed or damaged, factory looted, household furniture 
and personal effects, automobiles, office equipment, steam launch, brake 
lining and clutch facings, coconut oil, canned tuna fish, coffee, coal, cloth, 
wines and spirits, tea, hospital instruments, clothing, bonds and share 
certificates, proportion of rent and servants’ wages (apartment requi- 
sitioned by Government), cash, rent and taxes for office sub-let to 
Government, salaries, special expenses for unloading goods, gold coins and 
notes in safety deposit boxes, bank interest charges, cost of repairs due 
to looting, expenses of trip to Canada, funds borrowed from Canadian 
Government, bank accounts liquidated by Japanese, account receivable 
from firm which cannot be traced, loss of deposit due to inflation. 


Hungary—Loss of or damage to houses, farms, barns, agricultural implements, 
wine-presses and wine, vineyard, office buildings, personal belongings 
and household effects, hardwood veneers and lumber, jewellery, rugs, oxen, 
wagon, automobiles, horses, riding equipment, oats and hay. 


Indo-China—Damage to mining exploration business and shoe factory and 
machinery and loss of household effects, merchandise, machine tools and 
spare parts, unspecified expenses. 


Indonesia—Household furniture and personal effects, automobile, jewellery, 
brake linings, gin, trade debt where firm cannot be traced, interest and 
dividends on shares, fees for registration of passports. 
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Italy—-Damage to residential houses, villas, and other dwellings, farm buildings, 
surrounding walls and gardens, vineyards, olive groves, poultry yard, 
hayloft, agricultural lands, fruit trees and fruit, irrigation ditches, crops 
and soil, dilapidation to religious college buildings and interior, and 
damage to office buildings, loss of or damage to industrial buildings, shops, 
roads, railway, tracks and land, iron ware, cable way, motorsand equip- 
ment, workshop equipment, machinery, loss of or damage to household 
effects and furniture including clothing, fur coats, linen, jewellery, silver- 
ware, cutlery, chinaware and porcelain, library books, pictures (oils, 
watercolours, and etchings), cut glass ware, antiques, works of art, 
sculptures, religious objects, ornamental objects, bronzes, oriental rugs, 
carpets, curtains, lift vans, trunks and cases of personal effects, trousseau, 
farm equipment and implements, wine-presses and wine, cattle, hydraulic 
motor plant on farm, automobiles, auto parts, tires and tubes, miscellaneous 
merchandise, yacht, metals, fuels, lubricants and explosives, shoe making 
machinery, shoes, leather, pressed cork, postal savings certificates seized 
by Italian Custodian, subrogation claims in respect of confiscation by the 
Italian Government of sundry cargoes, cash both lire and Canadian cur- 
rency, payments for food in internment, rent held by sequestrator, charges 
for storage and handling of furniture, financial losses due to non-payment 
of price integration quota for bauxite sold during the war, financial losses 
during sequestration, expenses and charges of sequestration management, 
expenses of establishing claim, cost of recovery of stolen materials, dis- 
mantling and reinstallation charges. 


J Pc pectorios houses and garage, monastery (dilapidation), church property 
(destruction and depreciation of buildings), office buildings, perpetual 
lease of property which was destroyed, household furniture and personal 
effects, including claims for loss on forced sale by Japanese, office furniture, 
wine, coal, mustard seed, tuna fish, automobiles and boat, loss of dividends 
on shares, shares sold by Japanese Custodian, trade debt against firm which 
cannot be located, cash deposit, bank balance, box of Chinese coins, 
Canadian funds confiscated by Japanese. 

Malaya—Damage to shoe and other factories and to rubber estate, business 
liquidated by the Japanese, household furnishings and personal effects, 
automobiles, brake linings, canned pineapple, labels, natural rubber, office 
furniture and equipment, travelling expenses to United Kingdom, cash, 
interest and dividends on shares. 


Monaco—Villa, household furniture. 

Netherlands—Shoe factory, machinery, office furniture, merchandise, raw 
materials, rubber, chemicals, personal belongings and household effects, 
silverware, accounts and other moneys collected by the German Custodian. 

Norway—Miscellaneous goods, prepaid rent. 


Philippine Is.—Business of telephone company liquidated by Japanese (claim 
by shareholders), household furniture and personal effects, office furniture 
and fittings, automobile, flour, drugs, payments for food in internment. 


Poland—Apartment block, office furniture and fittings, miscellaneous goods, 
bank accounts, bonds, coins in safety deposit box, prepaid rent. 


Roumania—Loss of or damage to oil drilling machinery and equipment, oil, 
oil royalties, stock-in-trade, securities, cash and gold coins, houses, rentals, 
agricultural equipment, personal belongings and household effects. 


Thailand—Personal effects, bank account (loss due to currency depreciation). 
Yugoslavia—House, household furniture and personal effects, merchandise, 
manuscripts. 
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High Seas—Subrogation claims by insurance companies for payments made 
in respect of lost ships and cargoes, lost cargoes, lost personal belongings 
or household effects, vessels purchased in replacement of vessels lost, loss 
of net earnings or profits on lost vessels, lost vessels, financial losses due 
to diversion of Allied ships due to outbreak of war or to issuance of Govern- 
ment’s orders, such as loss on resale of cargoes, or cable, cartage, loading, 
unloading, landing or storage charges, or depreciation in value of cargoes, 
loss of goods already paid for owing to goods having been on an enemy ship 
at time of outbreak of war, war risk insurance premiums, repatriation of 
crew surviving from sunken vessel, hospital fees and clothing for destitute 
passengers, calls, cables and air mail postage in connection with sinking of 
vessel. 


A number of categories of claims for alleged property losses may now be 
separately considered. It is impossible to envisage all types of property claims 
which may arise but the files examined indicate or suggest that the following 
kinds of claims may be made. 


1. Claims for loss of use of property after damage, destruction, or sequestration, 
or for the time when the owner was interned. 


For reasons which will be given below under the heading of ‘Valuation of 
Claims for Property Losses’’, it will be submitted that compensation should be 
based upon the principle that the real loss to a Canadian owner of property 
which was damaged, destroyed, or sequestrated in foreign countries arose after 
the war, and that in cases where property was restored to the owner after the 
war undamaged by war operations there was no compensable loss. The claims 
for loss of use of property should, therefore, not be allowed. I cannot find that 
the Canadian Commissioners after World War I ever allowed compensation for 
loss of use. The United States-German Mixed Claims Commission declined to 
do so. Umpire Parker of that Commission in his decision in the case of 
American-Hawaiian Steamship Company (see Whiteman, Vol. II, p. 1245) said: 


“Suffice it here to point out that (save in cases arising in German 
territory) the provisions of the Treaty of Berlin defining Germany’s obli- 
gations to compensate for property injured or destroyed limit such obliga- 
tions to physical or material damage to tangible things and do not extend 
them to damages in the nature of the loss of profit, the loss of use, or the 
loss of enjoyment of the physical property injured or destroyed.” 


While the decisions of the Canadian Commissioners and of the Mixed Claims 
Commission were based on an interpretation of treaty provisions (Treaty of 
Versailles or Treaty of Berlin) I think they should be applied to claims for 
loss of use, profits or enjoyment now being made. This view is supported by 
the terms of reference which direct me to make recommendations as 
to claims in respect of loss of or damage to property. The allowance of interest 
which will be recommended will, in some measure, offset the disadvantage which 
claimants suffered from being deprived of use, profits and enjoyment and will 
be limited to the periods during which it may be assumed that the claimant 
would, had his property not been lost, damaged or withheld, have received 
benefit from it. 


2. Claims for loss of profits of businesses carried on with or in property damaged, 
destroyed or sequestrated. 


These should be disallowed for the reasons given in 1 and also because the 
amount of profits which would have been made had there been no loss of the 
property is speculative and uncertain. There are many precedents both after 
World War I and under international arbitrations for rejecting claims for losses 
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of profits. For Canadian precedents see Case 1249, pp. 419 and 420, re 
Mickleborough, Muldrew & Company; Case 1450, pp. 572 and 573, re Inter- 
national Petroleum Company, Limited; and Case 1459, pp. 588 and 589, re 
National Fish Company Limited, in Reparations, Vol. II. 


3. Claims for loss of rentals of property damaged, destroyed or sequestrated. 


These should be rejected for the reasons given in 1 and 2. Rentals, how- 
ever, collected by enemy authorities and not returned to the Canadian owner, 
should be regarded as furnishing a proper basis for a valid money claim. 


4. Claims for interest and dividends on investments alleged to have been dis- 
continued by reason of destruction or sequestration of or damage to property. 


These should be disallowed for the reasons given in 1, 2 and 3. If, how- 
ever, interest and dividends have been collected by enemy authorities and not 
returned to the Canadian who otherwise would have received them, they would 
form a proper basis for a good money claim. 


9. Claims for loss of salary or other income of any kind of which the claimant 
was deprived by reason of his internment or following wpon the destruction 
or sequestration of or damage to property. 


The reasons for rejection set out in 1, 2, 3 and 4 apply to most of these 
claims. Claims for loss of income during internment cannot be allowed as 
internment is legitimate and is not the basis of an admissible claim. Such 
claims were consistently refused after the last war. (Case 1406, pp. 544 and 
545, re John Morrison; Case 1419, pp. 551 and 552, re Hyman Fishman; and 
Case 1421, pp. 552-554, re Hon. Henri S. Beland, M.D., in Reparations, Vol. II). 
Moreover, the loss is uncertain and speculative. If income after internment or 
after loss, damage or seizure of property accrues to the Canadian internee or 
owner and is collected by the enemy authorities and not returned to the 
Canadian, he, of course, has a good money claim. If, however, it accrues and 
he is not divested of it on the ground of his enemy character as a Canadian he 
has no claim simply because he has not received it. He must look to his debtor 
for payment and if his debtor had died, disappeared or became bankrupt the 
claimant’s loss must be regarded as at best due to the existence of a state of war 
rather than to an act of war. 


6. Claims for losses in the value of money or money claims due to inflation. 


These should not be allowed. They are not war claims for the reasons 
given above. The losses are losses common to whole populations, losses which 
Canadians sustained as residents or investors in the enemy or enemy-occupied 
country along with all other residents or investors. They arise from the existence 
of a state of war rather than acts of war. If divested money claims were 
revested in their owner within a reasonable period after the war after a shrink- 
age in value due to inflation or depreciation their owners, therefore, have no 
valid claim to compensation. It follows that if there was no revesting because 
bank balances were liquidated or currency looted, or for some other reason, the 
claimant cannot claim the undepreciated value of his money or money claim. 


7. Claims for losses from the depreciation, deterioration or dilapidation of physi- 
cal assets not destroyed or not wholly destroyed arising from the lack of due 
care on the part of enemy authorities while the physical assets were in their 
possession. 

If enemy authorities by wartime special measures took possession of such 
physical assets and returned them in a damaged condition, the damage being 
due to such lack of due care, the damage is war damage and should be com- 
pensated. If, however, the enemy authorities did not take possession of the 
assets but merely left them alone there is not a good claim for depreciation, 
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dilapidation or deterioration resulting from the owner’s flight or internment, 
these not being war operations as defined above. If physical assets were taken 
by enemy forces or by enemy authorities on the ground of the enemy character 
of the Canadian owner, and damaged by lack of due care, including clearly 
excessive wear and tear, there is a good claim. In such case the loss or damage 
would be caused by war operations. 


8. Claims for loss of rights under patents, trade marks and copyrights. 


It cannot be assumed that a Canadian owner of such rights would have 
obtained any financial benefits from them during the war or for a reasonable 
time thereafter. If, however, after the war the owner has found that they 
have been validly transferred so that he cannot get them back, the value 
of them as of that date (which, as will be seen later, I would recommend be 
fixed as January 1, 1946) should be assessed and his claim allowed as upon 
a valid money claim. 


9. Claims for losses of leasehold interests or similar interests such as those 
of hirers of chattels. 


It cannot be assumed that such an interest would have been financially 
beneficial to the Canadian owner during the war. If, however, on January 1, 
1946, the claimant is unable to resume enjoyment of his interest because it has 
been transferred or because of the war damage to or destruction of the subject 
matter, the value of the interest he would have had for the remaining period 
of the lease or similar arrangement should be assessed and his claim should 
be allowed for such value as a valid physical assets claim. If the claimant 
had prepaid the rent his claim would, of course, be greater than it otherwise 
would be. As will be seen later, I will recommend that physical assets be 
valued at pre-war values. There will be difficulties in applying pre-war valua- 
tions to leasehold interests which on January 1, 1946, would have a certain 
number of years to run, especially in cases where there has been damage to 
or destruction of the subject matter of the lease, where the valuation must be 
made as if it had not been damaged or destroyed, but these difficulties are not 
insuperable. 


10. Claims for loss of goodwill of a business carried on in premises damaged, 
destroyed or sequestrated. 


These should be disallowed as they are speculative and uncertain and the 
loss was not improbably caused by the existence of a state of war rather 
than by an act of war. 


11. Claims for loss of chattels, the property in which had passed to a purchaser 
before the loss of the chattel as a result of war operations. 


In some cases the purchaser has refused to pay for the chattels, not having 
received them, and the seller has presented a claim. Such claims must be 
disallowed, the remedy of the seller being against the purchaser. 


12. Claims for losses of mortgagees or mortgagors of physical assets which 
have been lost or damaged by war operations. 


The question which arises is whether claims should not be limited to 
those who were beneficial owners at the time of loss and whether secured 
creditors and similar persons should not be excluded because their liens or 
property interests are merely ancillary to the primary obligation of the debtor 
to repay the debt and because the amount of the loss is too speculative to 
found a claim for compensation. It would be much simpler to adopt such a 
rule, but I think it would be unfair to do so. If a Canadian had a mortgage on 
a property destroyed by war operations and the evidence shows that the 
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direct result of the war operations is that he has not only lost the benefit of 
his security but will certainly lose the amount of his investment as well, it 
seems to me that he should have a good claim. A Commissioner, to decide on 
the validity of the claim, would have to know many facts as, for example, 
whether the mortgagor was at the time of the loss also a Canadian and has 
a good claim on his own behalf, whether the mortgagor is liable on his per- 
sonal covenant to the mortgagee, and whether he is likely to repay him. 
Similar problems arise where a mortgagor is a claimant. There seems little 
reason to compensate a Canadian mortgagor out of the War Claims Fund for 
the full value of the property lost if his equity in it was of little value and 
there is little likelihood of his ever paying the mortgagee, who in some cases 
may even no longer have a right of recovery. It would be unwise to lay down 
detailed rules for dealing with claims by mortgagees and mortgagors before 
some evidence is heard. There are several claims on the files by mortgagees 
and my recommendation is that their status as such be not regarded as sufficient 
to bar their claims. Nor, of course, should the status of mortgagors be regarded 
as sufficient to bar their claims no matter how little their apparent equity 
in the property was at time of loss. As an instance of a method by which 
claims of mortgagees may be dealt with, see Allied Powers Property Com- 
pensation Law, Article 7, paragraph 2. 


13. Claims for losses by insurance companies who have paid policy holders 
amounts due to them under war risk insurance policies in settlement of 
claims for the loss of ships, cargoes or other property destroyed by war 
operations. 


These claims are based upon the alleged right of the insurance com~ 
panies to be subrogated to the war claims of the assured. These subrogation 
claims must be disallowed for the reasons given by Mr. Commissioner Friel 
in his decision in Case 1501, re the Western Assurance Company, Reparations, 
Vol. II, pp. 625 and 626. Mr. Friel said: 

“In the case of the loss of a ship we recommend as compensation to 
the owner the difference between the value of the vessel and the amount 
of insurance received. There is no provision for the insurers. Their 
damage is indirect and consequential. The ship was not their property. 
For a premium which they increased and regulated according to the risk, 
they sold the owner insurance. That was their business. They had 
losses and they had profits. There is nothing in our Commission or in 
the Orders in Council upon which it is based, or in the spirit or intent 
of the proposal to make compensation under the categories that would 
call for subrogation in cases of this kind. 

We may well follow the ruling laid down for the Reparation Com- 
mission in the Treaty—not to be bound by any particular code or rules 
of law, but to be guided by justice, equity and good faith. 

There is no reason why the insurance business should receive special 
consideration. I would disallow the claim as it does not come within any 
of the categories of the First Annex to Section (I) Part VIII of the Treaty 
of Versailles.” 


14. Claims by creditors for losses alleged to be due to the loss of debtors’ 
properties or the death, disappearance or bankruptcy of debtors as a result 
of the war. 


These claims should be disallowed. 'The war doubtless interrupted the 
discharge of many, and may have prevented the discharge of some, pre-war 
obligations. But the link of causation, where it can be proved, is between the 
existence of a state of war and the loss rather than between an act of war and 
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the loss. Even where the cause can be shown to be an act of war and the loss 
of the amount owing is claimed as damages flowing from that act such damages 
would ordinarily be too remote. The debt might not have been paid for 
other reasons. In Case 796, re Hugh H. Nelson, Reparations, Vol. II, pp. 172 
and 173, the decision of Commissioner Friel was that a creditor’s claim for the 
amount of a debt due from a passenger who lost his life on the S.S. Lusitania 
was not admissible, the claimant’s damages being indirect and consequential. 
Unless the debt has been divested by enemy authorities by a wartime special 
measure the creditor must look to his debtor alone. 


15. Claims for loss of share certificates. 


Ordinarily these are not the sole evidence of the ownership of an interest 
in property or enterprise and claims for such losses should be disallowed. 


16. Claims for loss of insurance policies. 


It is not quite clear from the files what transactions resulted in these 
losses. If the policies were allowed to lapse because of the disappearance of 
the policies claims for losses sustained as a result of the lapsing should be 
disallowed as such losses are indirectly caused and the damages alleged are too 
remote. If possession of the policy is a condition of entitlement the claim may 
be a good one, as in the case of a bearer bond. If a Canadian assured, on the 
ground of his enemy character, is compelled to take the cash surrender value 
of his policy and the cash is appropriated by the enemy authorities he, of 
course, has a good money claim. It is unnecessary as well as impossible to be 
more definite about the treatment of claims based on the loss of insurance 
policies but there should be little difficulty in applying the general principles 
set out elsewhere in this report to such claims. 


17. War risk insurance premiums. 


These should be disallowed. They are not claims for loss of or damage to 
property. In many cases they do not represent a true loss. The assured 
purchased protection which he received. When the expense was incurred in 
commercial operations it was ordinarily treated as a business expense and 
recouped in the course of business. (See Case 1457, re Canada Steamship Lines, 
Limited, Reparations, Vol. II, pp. 577-587 and supra). 


18. Claims for losses which could have been insured against. 


The Sumner Commission stated in its final report of February 26, 1924, 
p. 9, with reference to its position respecting the consequences of the claimant 
not carrying insurance, the following: 


“The Commission have continued to apply the principle, that in the 
case of persons whose position justified the expectation that, in the ordinary 
course of things, they would appreciate and resort to insurance, it would 
be inequitable to allow them to rank, when insurance was available for 
their protection against the losses actually incurred. In the case of the 
Government Air Raid Insurance, this involved the consideration of the 
dates at which experience first showed certain zones to be within striking 
distance of enemy aircraft, and zones were accordingly carefully fixed 
in view of the date and the localities of the raids. Persons who could not 
reasonably be expected to insure were in all cases relieved from the applica- 
tion of this principle.” 

This principle was not applied by Commissioner Friel who stated in his 
report of December 14, 1927, Reparations, Vol. I, pp. 18 and 19, the following: 

“Where claimants had already received compensation by way of 
insurance or under the Workmen’s Compensation Act or any scheme of 
War Risk Compensation or from any public fund, the amounts received 
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have been taken into consideration. The British Commission held that 
no moral claim upon the fund which they were distributing could be 
recognized in favour of persons who had at their disposal means of pro- 
tecting themselves against loss, to which they should have resorted, or 
who elected to run a risk themselves rather than make use of such pro- 
tection. They applied the principle that in the case of persons whose 
position justified the expectation that they would appreciate and resort 
to insurance, it would be inequitable to allow them to rank, when insurance 
was available for their protection against the losses actually incurred. 
The British fund in this and in other respects is distinguishable. Counsel 
was asked in one of the shipping claims before this Commission why his 
clients had not availed themselves of war risk insurance. He answered that 
they chose to carry their own insurance. The not unreasonable reaction 
to this policy would be to let them bear their loss. I have, however, 
assessed property at the merchantable value where there is no insurance, 
and that value less insurance moneys collected where there was insurance.” 


It will be noted that Commissioner Friel gave no reason for not following 
the principle applied by the Sumner Commission. In my opinion, that principle 
should be applied and the claimants, who for the most part are owners of ships 
and cargoes, who could have taken out war risk insurance, should not be 
entitled to claim where their position justified the expectation that in the 
ordinary course of things they would appreciate and resort to insurance and 
they did not do so. The claim should be reduced for this reason only by the 
amount of the insurance which they might reasonably have been expected to 
be able to obtain plus the estimated amount of the premium which the insurance 
would have cost. If such claimants were allowed the full value of the property 
lost, although they neglected to insure, other claimants who had paid out 
insurance premiums would be discriminated against. The negligent owner 
would, in effect, be getting free insurance. This would be a real and substantial 
benefit to him as in most cases I would expect that his charges to customers, 
purchasers and users of his services would be the same as if he had been 
carrying insurance. 


19. Claims for losses where claimant has been indemnified in whole or in part 
by payments under war risk insurance policies. 

No more than the value of the property lost less the insurance moneys 
should be allowed the claimant in any event, and there may be cases where 
the application of the principle in 18 would make it inappropriate to allow 
the full difference between the value of the property lost and the insurance 
moneys collected. 


20. Claims for losses not resulting from war operations, but from some cause 
which the owner could have insured against had he not fled or been 
interned or detained. 

These claims should be disallowed as not resulting from war operations 
and because the damages are too remote, there being no way of determining 
whether the owner would have insured in any event. 


21. Claims for expenses incurred by ship owners upon the sinking of a ship in 
returning the members of the crew and passengers to port. 
These claims would, ordinarily at least, be good, being financial losses 
directly resulting from war operations. 


22. Claims for losses from forced sales. 

The files do not clearly indicate the nature of the transactions referred 
to as forced sales. But if enemy authorities compelled a Canadian on the 
ground of his enemy character to sell physical assets and appropriated the 
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proceeds the Canadian would have a good physical assets claim. It seems to 
me also that if the enemy authorities forced a Canadian on the ground of his 
enemy character to sell his property to an enemy national for an inadequate 
consideration the transaction morally is in the same position as if by a wartime 
special measure the Canadian had been deprived of part of the value of his 
property and he would have a good war claim. 


23. Claims for loss of property such as family photographs which cannot be 
replaced and which have only a sentimental and no pecuniary value. 

As the loss or damage must in all cases be measurable in pecuniary terms, 
such claims should be disallowed. Where, however, the loss is susceptible of 
pecuniary measurement, as is conceivable in the case of the loss of some 
manuscripts, there is a good claim. 


24. Claims for losses as a result of the laws, regulations, executive orders or 
controls of Canadian or Allied Governments or authorities. 

These ordinarily were suffered by fairly large classes of populations, were 
not special to the claimants and should not be allowed. Moreover, the causes 
of these losses cannot be regarded as war operations although they were 
measures necessitated by the existence of a state of war. It may be necessary 
in some cases to draw a fine line between acts of the military authorities 
which were and were not acts of actual warfare. But certainly no acts of the 
Canadian or Allied civil authorities should form the ground of a war claim. 
Otherwise wartime regulations and orders of many kinds and affecting in 
some cases the whole population of Canada would be drawn into the category 
of war operations. Moreover, where compensation has been limited by law 
or regulations having legal effect as under the Compensation (Defence) Act, 
1940, there should be no further claim for compensation against the War 
Claims Fund as the amount which Parliament or agencies authorized by 
Parliament have fixed as adequate has been paid. 


25. Claims for losses of or damage to property outside of Canada resulting 
from orders given in a theatre of actual warfare by the Canadian or Allied 
military, naval or air force authorities for the purpose of denying or 
diminishing the use of such property to the enemy. 

These claims should be allowed as coming within the class of physical 
loss of or damage to tangible things caused by actual warfare by belligerent 
armed forces. 


26. Claims for the expenses of going into hiding to avoid internment, of ship- 
ping moveables out of the country to prevent them from possible seizure, 
loss or damage, of transporting, storing and insuring moveables left in the 
country upon flight either after invasion by the enemy or in anticipation 
of invasion, of fleeing from an enemy country or from another country 
in anticipation of invasion, or of returning to Canada before, during or 
after the war or after liberation from internment. 

These claims present peculiar difficulties but I think should be disallowed. 
The position of Canadians in foreign countries which either became enemy 
or enemy-occupied upon or after the outbreak of war is normally that 
legitimately they may be interned and their property sequestrated. At the 
end of the war they should be released and their property returned to them 
or paid for by the enemy. If their property is not seized and is lost or 
damaged by war operations the loss or damage should be made good by the 
enemy. Any steps they take to avoid internment or seizure or destruction 
of their property should be regarded as taken on their own financial responsi- 
bility. As in the normal case they would be returning to Canada eventually 
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the costs of their return should be borne by themselves. Some Canadians 
were repatriated after the war or after release from internment, the Govern- 
ment advancing the expenses of return by way of loans. Other Canadians 
abroad may not have applied for repatriation because of the obligation to 
repay, and if such expenses are now defrayed out of the War Claims Fund 
the latter would be discriminated against. 


27. Claims for the cost of food purchased abroad during the war. 


These claims also present difficulties. The Canadian Government through 
a Protecting Power disbursed a large amount in relatively small sums as relief 
to Canadians abroad during the war, some of whom were in internment, some 
not. These sums were advanced subject to repayment and the greater part 
of the amount advanced has been repaid. In some cases Canadians abroad 
paid for food out of their own funds. The extent of the obligations of enemy 
powers to supply food cannot be defined with any certainty. In at least 
one case after World War I the Commissioner declined to recommend reim- 
bursement of an interned Canadian for money spent for food, on the ground 
that had he not been interned such expenditure on his own account would 
have been necessary. (See Case 1380, re George N. Purdy (now deceased), 
Reparations, Vol. II, pp. 513-516). To the extent that deprivation of food is 
regarded as maltreatment for the purpose of recommending maltreatment 
awards as above, expenditures for food may be regarded as defrayed, in part at 
least, by these awards. Some Canadians may not have applied for relief because 
of the obligation to repay and if such expenditures were now defrayed out of 
the War Claims Fund these Canadians would be discriminated against. On 
the whole I think the claims should be disallowed. 


28. Claims for amounts which were entered on books of camps as payable for 
labour performed at instance of interning or detaining authorities but 
not paid. 

These may be referred to as claims for uncompensated labour. There 
are no such claims on the files but as some labour of prisoners of war, and 
perhaps others, was not compensated, the subject should be dealt with. If 
such claims were dealt with as money claims it would probably be impossible 
to give a value in Canadian currency to the currency in terms of which the 
obligation to pay was assumed. Military pay and allowances were paid by 
the Canadian Government for the whole period of internment. I should think 
the difficulty of proof would in most cases be insuperable. If discrimination 
were to be avoided the allowance of such claims would entail the recognition 
of claims for pay for work of every kind in and about internment camps and 
the task of fair adjudication would become impossible to perform. To the 
extent that forcing labour without compensation is regarded as maltreatment 
for the purpose of recommending maltreatment awards, the unpaid com- 
pensation may be regarded as covered in part at least by these awards. For 
these reasons, I feel compelled to recommend disallowance of such claims. 


29. Claims for the return of money extorted by captors. 

The files indicate that in one case the Japanese compelled a Canadian 
detained by them to pay them $250 U.S. per month for a number of months. 
This transaction does not appear to have differed morally from theft and should 
be regarded as founding a good claim. 


30. Claims for expenses of establishing claims. 

I can find no record of any such expenses being allowed after World War I 
and if any expenses of establishing claims against the War Claims Fund are to 
be allowed, strict limitations must obviously be imposed, otherwise the Fund 
may be subjected to a very heavy drain to members of the legal profession 
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and to architects, engineers, valuators, and other experts. I think that no 
expenses of establishing claims should be allowed except such reasonable 
expenses necessarily incurred for services performed abroad for the purpose 
of enabling claimants to establish their claims as are approved by the Commis- 
sioner. Provision for allowance of reasonable expenses incurred in Italy, 
Hungary, or Roumania, as the case may be, were provided for in the treaties 
with these countries and for those incurred in Japan in the Allied Powers 
Property Compensation Law. The expenses approved by the Commis- 
sioner should be limited to a small percentage, say 10 per cent of the amount 
paid to the claimant out of the War Claims Fund, and it should be understood 
that this percentage is not to be allowed automatically, either in whole or in 
part. 


31. Claims by partnerships. 


As partnerships are not persons but consist of persons, partnerships should 
not be allowed to claim. A Canadian having an interest in a partnership should 
claim on the basis of his interest. There may be charitable associations of a 
clearly Canadian character as to which special rules will have to be made 
upon application to the adjudicating tribunal and after report thereupon to the 
Government, but I know of no claims by such. 


32. Claims by shareholders in corporations. 


It is recommended that Canadians who held at the time of loss, directly 
or indirectly, ownership interests in corporations or associations which were not 
Canadians and whose property was lost or damaged by war operations, should be 
eligible to claim compensation for damage to such ownership interests. For 
example, corporation A, not a Canadian, owns property in Germany which is 
destroyed by war operations. Half the shares of corporation A are owned by 
corporation B which, although incorporated under Canadian law, is not a 
Canadian as defined above. X, Y and Z, three individual Canadians, own shares 
in corporation B. They therefore hold, indirectly, ownership interests in cor- 
poration A and should be compensated for their respective shares of half the 
loss. Had corporation B been a Canadian it would have been compensable for 
half the loss and X, Y and Z would have had no claims as corporation B would 
be deemed to receive the compensation on behalf of its shareholders. 


Property of Canadians as defined above would include ownership interests, 
held by Canadians, directly or indirectly, in corporations or associations which 
are not Canadians. Notwithstanding the rule that no compensation should be 
payable unless it is for damage resulting directly from war operations, compen- 
sation should be paid to Canadians, whether individual or corporate, for the 
damage to their shares in the capital stock of companies which are not Canadians 
where that damage to the shares resulted from damage to the property of 
those companies directly caused by war operations. How should such damage 
to the shares be computed? A question of this kind was given consideration by 
the United States-German Mixed Claims Commission, as indicated by the 
following passage from Kiesselbach’s Problems of the German-American 
Claims Commission, pp. 117 and 118: 

“The question, how this loss suffered by an individual by reason of par- 
ticipation in a corporation shall be computed and proved, has apparently 
been settled neither by judicial decision nor by general principles . . . So it 
is quite conceivable that the damage suffered by a shareholder by reason of 
losses suffered by the corporation need not be identical with a fraction of the 
loss suffered by the company, this fraction corresponding to the ratio of his 
share to the total capital of the company; that, for instance, the 
extent of the obligations existing for the company may bring it about 
that the indemnity owing to the company is absorbed in whole or in 
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part by payments to creditors of the company, so that the loss imposed upon 
the company really does not affect the partners but the creditors of the 
company. It is also conceivable that despite the loss suffered by the com- 
pany, the commercial or market value of the individual share is not dimin- 
ished. Hence it is by no means clear how the individual shareholder will 
be able to compute his share of loss.” 

It does not appear that the United States-German Mixed Claims Commission 
laid down any rule for computation of the loss. In my opinion, the only work- 
able rule, a rule which will prove to be substantially just in practically all 
cases, is that laid down in the treaty with Italy and in the Allied Powers 
Property Compensation Law of Japan. 


Article 78, paragraph 4 (b), of the former is as follows: 


“United Nations nationals who hold, directly or indirectly, ownership 
interests in corporations or associations which are not United Nations 
nationals within the meaning of paragraph 9 (a) of this Article, but which 
have suffered a loss by reason of injury or damage to property in Italy, 
shall receive compensation in accordance with sub-paragraph (a) above. 
This compensation shall be calculated on the basis of the total loss or 
damage suffered by the corporation or association and shall bear the same 
proportion to such loss or damage as the beneficial interests of such 
nationals in the corporation or association bear to the total capital thereof.” 


Article 11, paragraph 1, of the latter is as follows: 


“The amount of damage relating to shares of stock other than those of 
which the issuing company is an Allied national mentioned in the provision 
of Article 2, paragraph 2, item (2) or (3) shall be a sum of money, which 
is the amount of damage to the issuing company calculated in accordance 
with the provisions of Article 12, multiplied by the ratio of the amount of 
the paid up shares of the stock which were owned by the Allied national 
at the time of the commencement of the war to the amount of its paid up 
capital at the time of the commencement of the war.” 

In determining the damage to ownership interests held directly or indirectly 
by Canadians at time of loss in corporations or associations which were not 
Canadians at time of loss the principles of the italicized passages should be 
applied. 


33. Claims by the Government of Canada. 


While I am prepared to recommend that the Government of Canada should 
forego any claim on the War Claims Fund for any part of the general costs of 
the war, there are certain Government of Canada claims which, in my view, 
should rank as property claims. These claims are claims by Federal Govern- 
ment departments in respect of property of a non-military nature, such as 
office furniture and fittings of the Departments of Trade and Commerce, 
External Affairs, Citizenship and Immigration, National Revenue, National 
Health and Welfare and the Public Archives lost or damaged during the war, 
or banking accounts of Government departments seized during the war and 
not returned after the war. The Govgrnment of Canada should be subject 
to the same priorities as other property claimants, and be treated as one claim- 
ant, except where it claims reimbursement of amounts which it has paid out of 
sources other than the Fund to persons who could have claimed such amounts 
from the Fund. Where the Government of Canada has already paid a person 
out of sources other than the War Claims Fund any amount for which that 
person could have ranked against the Fund either for property losses or for 
losses from death or personal injuries, the Government should be entitled to 
claim this amount against the War Claims Fund and have the same priorities 
in each case that the person paid would have had if he had not been paid and 
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had claimed against the Fund. Provincial or other governments which are 
Canadian should, of course, also be permitted to claim in the same manner 
as the Federal Government. 


34. Claims for business losses arising because the outbreak of war prevented 
goods from being shipped to certain markets, buyers or consignees. 


In most cases claimants claim the difference between what they eventually 
received for the goods and what they allege they would have received but for 
the outbreak of war. Such losses should be regarded as due to the existence 
of a state of war rather than to war operations. In addition, the claims are 
somewhat speculative and barely, if at all, distinguishable from claims for losses 
of prospective profits. The claims should not be allowed. Case 1441, p. 564, re 
Fred H. Cowan; and Case 1444, p. 565, re Estate of John T. Smith, in Repara- 
tions, Vol. II, are in point as precedents. 


35. Miscellaneous claims of one kind and another. 

It is impossible to make detailed recommendations with regard to these 
and if such recommendations were attempted they would obviously not cover 
the entire field as one cannot foresee the types of claims that may later be 
presented. The only recommendation that can be made is, therefore, that the 
principles set out in this report be applied as nearly as possible. 


Valuation of Claims for Property Losses 


In the preceding discussion of claims for property losses two distinct types 
were mentioned, namely ‘‘money claims” and “physical assets claims’. Of 
these types the latter, consisting of claims relating to real property or chattels 
which were lost by destruction or otherwise or damaged by war operations as 
defined above, constitute all but a relatively small number of the property 
claims. 


Money Claims 


Money claims are claims for compensation for loss of cash, bank balances, 
bonds, other contract debts, and other claims arising from the loss of rights 
to be paid in money. For example, in some countries bank accounts and other 
debts due to Canadians were seized or collected by enemy authorities discharg- 
ing duties comparable to those of our Custodian of Enemy Property. At the 
end of the war it was found that none or only part of the amounts collected 
were in the hands of the enemy authorities, and claims have been presented, 
legitimately enough, for compensation for the loss of the amounts not avail- 
able. In other cases bank balances belonging to Canadians have been 
appropriated or liquidated by enemy authorities and, it would appear, in 
circumstances which leave the banks not liable to the Canadian depositors. 

The money which, or the right to which, has been lost is in all or practi- 
cally all cases the currency of a foreign country, usually a country which was 
enemy or enemy-occupied. How should these claims be valued in terms of 
Canadian currency? To answer this question certain assumptions must be 
made, I think justifiably, as to what would have happened had the loss not 
arisen. In that case the money or the right to the money would have been 
available to the Canadian owner of it at the end of the war. While it cannot 
be definitely said that in all cases and in all countries the Canadian owner 
of the money or the right to money could not have disposed of it or dealt 
with it until after the war, I think I am justified in assuming that this normally 
would have been the case as the Canadian owner would be an enemy of 
the constituted or occupying authorities and in some countries at least his 
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bonds, bank accounts, etc., would be subject to sequestration. Money claims, 
therefore, are based on losses which did not really arise until after the termina- 
tion of hostilities, and the claimant’s true loss was a loss after the termina- 
tion of hostilities of a sum of money expressed (in the usual case) in what 
was the local currency of the country at that time. The claimant, it seems to 
me, should as far as possible be put in the same position as if at the end of 
the war he had then had the money or right to money of which he had been 
deprived. If so, the Commissioner’s duty should be to determine that amount 
or the value of that right in local currency and express that amount or value 
in terms of Canadian currency by the application of an appropriate exchange 
rate. 


The period after the war was in most countries one of economic and 
financial disruption and the determination of appropriate exchange rates 
presents problems of great difficulty. The official rate of exchange is not 
necessarily a reliable guide, since such rates have generally been applied 
only to certain categories of transactions, mainly concerned with the inter- 
national movement of goods, which are cleared through the official exchange 
market. For other types of transactions, including in particular those repre- 
senting the withdrawal of non-resident capital, the benefit of the official rate 
was not available. Such transactions were generally effected, if at all, at 
unofficial or black market rates which placed a lower valuation on the local 
currency than did the official rate. However, there was as a rule no organized 
or continuous exchange market for transactions of this type in which rates 
were publicly quoted; each transaction tended to be a negotiated deal. It has 
in consequence seemed to me impractical to place on the Commissioner the 
onus of determining what the effective rates of exchange would have been 
for transactions of the type here under consideration. However, it is the case 
that after the devaluation of sterling the “effective” rates of exchange for 
capital withdrawals from the sterling area and the countries of Western 
Europe and the currency areas associated with them were brought much 
closer into line with the official rates than had previously been the case, and 
I think that ordinarily the official rates after that date might reasonably be 
applied for converting money claims in these foreign currencies into money 
claims in Canadian dollars. I recommend, therefore, that in this conversion 
of money claims where the claims arose from loss of the currencies or rights 
to currencies the rates of December 30, 1949, as set out in Schedule A, be 
applied. In this Schedule the rates shown are the official rates for the countries 
of the sterling area and Western Europe and associated currency areas and 
are believed to be the “effective” rates for other countries where there 
was a marked discrepancy between the official and the “effective” rates. 


One type of money claim is that of claims for compensation for losses 
of bearer bonds. As stated above, if a bearer bond is lost the owner is 
divested of his right. If the bond has been redeemed the owner would, of 
course, have a valid money claim for the amount paid to redeem it. If it 
was not subject to redemption or has not been redeemed it is recommended 
that compensation be on the basis of the average of the market values of 
the bond at the end of each calendar year from 1945 to 1949, such value to be 
converted into Canadian dollars in accordance with Schedule A. In cases 
where the currency of a country has been subject to a so-called currency 
reform the appropriate replacement factor used in the Schedule with respect 
to those currencies should be applied in calculating the average market value. 
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Physical Assets Claims 


The question which arises at the outset is whether the cost of restoration, 
reinstatement, reproduction or replacement of the lost or damaged physical 
assets at some period after the war should not be adopted as the basis for 
compensation. This basis is commonly referred to as the replacement basis 
and is to be used under the treaties with Italy and Japan. This at first might 
appear to be a fair basis but I have concluded that there are so many objec- 
tions to it that it should not be adopted. Some of these objections are as 
follows: 


1. The probabilities are that in many countries it would be impossible to 
arrive with any approximation to accuracy at replacement costs. It is at 
least uncertain in many cases whether, and when, materials for replacement 
would have been available in some or all of these countries. Then too, plants 
destroyed in countries which are now “Iron Curtain” countries might not 
legally be replaceable by private owners. The dates of Communist ascendancy 
to power in the following countries were: Roumania, March, 1945; Yugo- 
slavia, January, 1946; Bulgaria, July-November, 1946; Poland, February, 1947; 
Hungary, June, 1947; and Czechoslovakia, February, 1948. The mainland of 
China, parts of Indo-China, Eastern Germany, and the former Baltic States 
of Esthonia, Latvia and Lithuania are under Communist control. In these 
countries, at least, and probably in others, the cost of replacement, if ascertain- 
able at all in local currencies, often fluctuating in purchasing value, would 
almost certainly be unascertainable with any approach to accuracy in Cana- 
dian currency. The extent of the difficulties will be realized if one considers 
the task of a Commissioner charged with the duty of ascertaining replacement 
costs in Canadian currency in any of the countries above named. In addition 
to the difficulties I have mentioned there is nothing to indicate the possibility 
of securing satisfactory evidence as to such costs in such countries. 


2. For some types of property replacement is obviously an unfair and 
inappropriate basis. For example, a claimant for compensation for damage 
to a luxury villa in central Europe might be able to establish a very high 
replacement cost yet his actual loss on the basis of the reasonable market value 
of the villa might be very small. The unfairness of compensating such a 
claimant on the basis of replacement becomes apparent if one considers the 
case of a claimant whose intention and desire is to remain a resident of Canada 
and to convert his European assets into Canadian currency as soon and rapidly 
as possible. Then too, the replacement costs of churches and other religious 
institutions in China might give claimants an obviously excessive award in 
view of what is understood to be the status of religious institutions in China at 
the present time. 


3. Replacement cost as a basis for compensation would completely depart 
from the precedents established after the last war in Canada. At that time 
value at time of loss plus interest was taken as the basis and not replacement. 


4. The replacement basis is not used except in most exceptional circum- 
stances in valuing property losses in actions in the courts of this country. Nor is 
it in the English courts. (See Moss v. Christchurch Rural District Council [1925] 
22K Ba fou). 


5. While replacement cost was taken as the basis of compensation under 
the treaties with Japan and Italy this precedent has little bearing on our present 
problem because the compensation provided for by these treaties is in local cur- 
rencies, it is paid by the governments of ex-enemy countries without restriction 
to a limited fund, and in the case of Italy it is subjected to a 334 per cent 
discount. 
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For these reasons I would reject replacement costs as a basis for valuations. 
Evidence of them may, however, conceivably be of some assistance to the Com- 
missioner in arriving at valuations on the basis recommended below. Evidence 
of replacement costs has been admitted in the courts to assist them in deter- 
mining the value at time of loss or the difference between the money value 
before the damage and the money value after the damage to the property. 


Principle Applied After World War I to Physical Assets Claims 


The basis of valuation used after World War I in assessing claims under 
the Treaty of Versailles and the Treaty of Berlin is well set out in the following 
citations: 


“The Commission holds that in all claims based on property taken and 
not returned to the private owner the measure of damages which 
will ordinarily be applied is the reasonable market value of the property as 
of the time and place of taking in the condition in which it then was, if it 
had such market value; if not, then the intrinsic value of the property as 
of such time and place.” (Administrative Decision No. III of United States- 
German Mixed Claims Commission (p. 63) as quoted in Whiteman, Vol. II, 
are LAS VA 

“These rules have been consistently followed by the Commission. . 
Under them the amount of Germany’s liability for the material or physical 
damage of tangible property of every nature has been determined. In com- 
puting the reasonable market value of plants and other properties at the 
time of their destruction, the nature and value of the business done, their 
earning capacity based on previous operations, urgency of demand and 
readiness to produce to meet such demand which may conceivably force the 
then market value above reproduction costs, even the goodwill of the busi- 
ness, and many other factors, have been taken into account. But this is 
quite a different thing from assessing damage for loss of prospective earn- 
ings or profits for a period of years computed arbitrarily or according to the 
earnings of competitors whose properties were not destroyed, and the 
awards made by this Commission do not embrace the items claimed of pros- 
pective earnings or prospective profits.” (Administrative Decision No. VII 
as quoted by Whiteman, Vol. II, p. 1285). 


“The measure of damages applied is the reasonable market value of the 
property as of the time and place of loss or destruction, if it had such 
market value; if not, then the intrinsic value of the property. . .”” (Report of 
Commissioner Friel dated December 14, 1927, Reparations, Vol. I, p. 19). 


As will be seen, my recommendation will be that these principles be 
applied to the assessment of physical assets claims. Resort should never be 
had to any value other than the reasonable market value as the basis of com- 
pensation if the assets lost or damaged had a market value. If they did not 
have a market value, intrinsic value may be used. But as the term “intrinsic 
value” lacks precision, my recommendation is that in every case where a Deputy 
Commissioner is of cpinion that there is no market value he should state in the 
decision which he submits to the Chief Commissioner that he has assessed the 
compensation on the basis of intrinsic value and not on the basis of reasonable 
market value. As will be seen, it will be part of the duties of the Chief Com- 
missioner to make sure, as far as possible, that the same principles of valuation 
are applied to cases similar to one another and it will be desirable that he be 
expressly informed of every valuation made on the basis of intrinsic value so 
as to reduce to the minimum the possibility of such valuations getting out of line 
with one another. 


It will now be convenient to consider by categories the basis of com- 
pensation that should be used. 
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Losses on the High Seas 


Some of the claims are in respect of losses of physical assets on the high 
seas, such as ships, cargoes, and personal effects and other moveables. With 
regard to these losses there is, in my opinion, no reason why the precedents 
established by the Commissioners in Canada after World War I should not 
be followed. The measure of compensation should be the reasonable market 
value of the property as of the time and place of loss in the condition in which 
it then was with interest from time of loss to time of settlement. The property 
lost on the high seas was in practically all, if not all, cases marketable property 
and there should be no necessity in any case for the use of intrinsic value, 
though the possibility of such necessity cannot be entirely dismissed. As the 
owner of property who lost it at sea could have continued to use it and deal 
with it and obtain financial benefit from it from the time of loss, had it not 
been lost, he should receive interest on the reasonable market value from the 
time of loss. As indicated elsewhere in this report, insurance moneys must 
be deducted. If the claimant is the owner of a chartered ship and the terms 
of the charter-party were such that they would have had the effect of reducing 
the price which the owner could have obtained for it if sold burdened with 
the charter, the measure of the owner’s compensation should be the price for 
which the ship could have been sold on the market at the time of loss 
burdened with the charter. If, as to the same ship, the charterer also claims, 
his compensation (if he has a jus in re) should be an amount equal to the 
difference, if any, between the award to the owner and the reasonable market 
value of a free ship not burdened with the charter. If the owner of a 
chartered ship claims in a case where the stipulated hire was more than the 
current market hire so that the charter was an asset to him tending to increase 
the price which could have been obtained for the ship by selling it on the 
market at the time of loss, the owner then really owning more than a free 
ship, what should be the measure of his compensation? No such case is 
disclosed by the files but if there should be one, I think the owner’s com- 
pensation should be limited, as it was after World War I, to the reasonable 
market value of the tangible thing, namely, the free ship. Fairly considered, 
this was the extent of the loss inflicted. Any further sum would be in the 
nature of compensation to the owner for loss of an advantageous bargain with 
the charterer, which should in my opinion not be compensable. Other questions 
of comparable difficulty may arise in assessing losses of ships and reference 
is made to those parts of Administrative Decision No. VII of the United States- 
German Mixed Claims Commission quoted in Whiteman, Vol. II, pp. 1286- 
1288, which will furnish helpful guidance to the adjudicating tribunal. 


Losses on Land 


With regard to losses on land the general principle, subject to the modi- 
fications set out below, should be as follows: 


1. Where the loss is total the measure of compensation should be the value 
of the property at the time of loss. 


2. Where the loss is partial the measure of compensation should be the 
difference between the value of the property immediately before and immedi- 
ately after the injury. 

This is the normal measure of damages in actions for injury to land in 
the civil courts. The measure of damages is the diminution in the value of 
the land or of the plaintiff’s interest in it and not the sum which it would take 
to restore it to its original state. (See Mayne on Damages, 11th. Ed., p. 462). 
It is the difference between the money value of the claimant’s interest in the 
property before the injury and the money value of his interest after the injury. 
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I realize that there have been variations in the application of this principle 
even in the civil courts and even as applied to damage to real property, and 
in particular that while the measure for damages for the wrongful taking or 
destruction of a chattel is ordinarily the value of the chattel at the time of 
the act (Mayne, p. 416; Halsbury, Vol. 10, pp. 136-138) the measure 
for damages for partial loss of a chattel or damage to it as distinguished from 
destruction of it is often the cost of repairing it, the difference in value between 
the former worth and that of the chattel when repaired, and the damage 
sustained owing to loss of use of the chattel while being repaired (Mayne, 
p. 440; Halsbury, Vol. 23, p. 726). But I do not recommend that these 
variations from the principle first laid down should be made in assessing war 
claims. The compensation allowed should be the value at time of loss in the 
case of complete destruction or loss and where this is incomplete the difference 
in the values before and after the act which caused the damage. In practice 
it may be found that in cases of partial loss the most convenient way of 
arriving at the difference in value before and after the injury would be to 
estimate the damage as a percentage of the total value of the property and 
fix the compensation accordingly. For example, if an act of war damages 
built-upon real property so that half of its value has gone, half the value 
before the damage is equivalent to the difference in values before and after 
the damage was done. As will be seen below it will, I think, be necessary 
to take a fictional or notional date as the date of losses on land of physical 
assets for reasons which will be explained but the principles applicable ta 
the determination of the compensation should, though related to that date, 
be those which I have outlined. 


The word “value” often presents great difficulties. Whiteman, Vol. II, 
pp. 1548 and 1549, says: 


“Rules stating that the fair value, the inherent value, the actual 
value, the actual cash value, the actual value to the owner, or the real 
value are to be allowed, are frequently enunciated in connection with 
broad generalizations on the subject of damages. If these phrases mean 
that value is inherent in the thing itself, they are in the main misleading, 
for value is relative. It is futile to attempt to demonstrate the ‘real 
meaning” of such terms. They are variously used with varying shades 
of meaning, depending upon the person using them. The language 
adopted often purports to lay down rules for the measurement of damages 
when what is expressed is only an ideal or aim to be approximated. 


Finally, it may be said that whether only one of these terms is used, 
or a combination of them, in describing the amount arrived at or the 
method of determining that amount, it will be evident from the context 
of the decisions in the various cases that the amount allowed in any case 
should be that to which the claimant is reasonably entitled under all the 
circumstances.” 

The rule laid down in the last paragraph cited is not particularly helpful. 
I think greater definiteness is possible. While “‘value to the owner” may be the 
measure of compensation in expropriation cases and in some civil actions of 
tort, I find it hard to apply to war claims. An owner’s circumstances where 
he is an alien property owner—alien to the country in which the property is 
situate, or to the power occupying that country—are peculiar and I am afraid 
that to conduct inquiries into such questions as what a prudent Canadian in 
the position of the claimant would have been willing to give for property in an 
enemy country sooner than fail to obtain it would produce strange results if 
applied to all claims for losses on land. Among property losers were doubtless 
those who desired intensely to liquidate their properties and remove the pro- 
ceeds to Canada. There were doubtless others who were eager to retain their 


[77] 


156 ADVISORY COMMISSION ON WAR CLAIMS 


investments abroad. For Commissioners to inquire into desires and intentions 
would, if not futile, yield many unreliable results. On the other hand to ascer- 
tain the reasonable market value of property, provided it is related to a suit- 
able date, would in most cases, I believe, be feasible. In my opinion the rule 
should be that in all cases where there were market values the values sought 
for should be the reasonable market values—that value should be taken as 
meaning reasonable market value. There may be some forms of property as 
to which some departure from this concept of value may be necessary. For 
example, a church or religious institution may, as such, have no market value. 
It is suggested that in the case of a church, if there is no ascertainable market 
value, the adjudicating tribunal in determining the intrinsic value might take 
into account subsequent events and value such institutions with these in mind. 
If, for example, conditions in a country became such that churches a few years 
after the damage was inflicted had no value, or practically no value, to church 
authorities, because the civil authorities have decided not to let them function 
in the country, the value for use for a limited period might be the proper method 
of valuation. The kinds of property for loss of or damage to which claims have 
been or may be filed are so numerous that it is impossible in a report of this 
kind to make recommendations covering every situation that may arise. But 
if reasonable market value is taken as the basis of valuation to be adhered to 
just as strictly and rigidly as possible, and all decisions of Deputy Commissioners 
are reviewed by the Chief Commissioner as recommended below, a reasonable 
degree of consistency between awards can, I think, be achieved. 


The question now arises as to whether value at the actual rather than at 
what may be called a notional time of loss should be adopted for losses on land 
as well as at sea. Most, if not all, of these losses on land took place in countries 
which were either enemy or enemy-occupied. Two difficulties arise in taking 
reasonable market value at actual time of loss in such cases. The first is that 
the financial and economic instability and disruption in these countries during 
the period when the loss took place would make the ascertainment of a “‘reason- 
able” market value generally impracticable. The second difficulty is that even 
if such reasonable market value could be ascertained such value could not be 
converted into Canadian money because there would not be at that time any 
ascertainable fair rate of exchange between the local currency and Canadian 
currency. It is therefore necessary to assume for valuation purposes that the 
loss took place either before or after the war, and to make valuations on a pre- 
war or a post-war basis. The words “pre-war” as far as hostilities in the Far 
East are concerned should be taken as meaning June 30, 1941, and as far as 
hostilities elsewhere are concerned as meaning June 30, 1939. While some 
European countries did not enter the war until after September, 1939, there 
was a general unsettlement of financial and economic conditions in all such 
countries following the outbreak of war in September, 1939. Moreover, as valua- 
tions can only be approximate in any event, the difference between attempting 
to arrive at valuations as of prior to September, 1939, and as of varying dates in 
1940 and 1941, is not great. The selection of a specific date for the Far East and 
a specific date for other areas in the world has the advantage of definiteness and 
narrowing the range of investigation of market values. 

After much consideration I have come to the conclusion that the pre-war 
basis of valuation should be used. The meaning of “pre-war basis’? should be 
more closely defined. As to physical assets losses in the Far East it means that 
the property lost or damaged be given the reasonable market value which 
property identical as to location, age, state of repair and condition and otherwise 
at the actual time of loss would have had on June 30, 1941; and that as to 
losses elsewhere it be given the reasonable market value which property identi- 
cal as to location, age, state of repair and condition and otherwise at the actual 
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time of loss would have had on June 30, 1939. Where the property was owned 
by the claimant prior to the war its pre-war reasonable market value less depre- 
ciation to actual time of loss could often be taken. The valuation so obtained 
could then be converted into Canadian currency at the pre-war rates of exchange. 
These rates are set forth in Schedule B for those countries to which the date of 
June 30, 1939, is applicable, and in Schedule C for those to which June 30, 
1941, is applicable. 


In the case of losses which can receive a pre-war valuation directly in 
Canadian dollars the application of an exchange rate will not be necessary. 
Examples of such losses would be the many chattels purchased in Canada or 
the United States before the war and having a definitely ascertainable value in 
Canadian money on the dates mentioned. 


I will now give the reasons why the pre-war basis of valuation should 
be used. 


At the outset it should be said that if it were possible to value the losses as 
if they took place shortly after the termination of hostilities it would be desir- 
able to do so. For many, if not most, Canadians who suffered property losses 
during the war these losses did not become real losses to them until after the 
conclusion of hostilities. While it cannot be said with certainty that in all 
cases claimants could not have used or dealt with the lost or damaged property 
during the war had it not been lost, it certainly cannot be said that generally, 
at least, Canadians whose property in enemy or enemy-occupied countries was 
lost during the war would have been free to use or deal with it had it not been 
lost. Such property would have been enemy property in the country of loss 
and in various countries there were special measures, such as the Trading with 
the Enemy Acts in the United Kingdom and Canada, under which property of 
enemy nationals could be sequestrated. In some countries it was not the prac- 
tice—indeed it was not the practice under our Trading with the Enemy Act—for 
custodial authorities to account to the owners for interest earned on assets while 
in custody (although in Canada there was an accounting for revenue earned 
on assets prior to liquidation). On the whole, and having in mind the undesir- 
ability of involving Commissioners in lengthy hearings as to varying practices 
in various countries, I think the principles governing compensation should, as 
far as possible, be based on the assumption that no financial benefit would have 
accrued to the Canadian loser of property, if it had not been lost, until the end 
of a reasonable period after the end of hostilities. This, of course, is a reason 
for not compensating for loss of use of property, whether lost or damaged or 
not, and it is a reason for not allowing interest on awards except from a reason- 
able time after the termination of hostilities which I would fix as January 1, 
1946, both for physical assets claims and for money claims for losses on Jand 
abroad. It was then that the real loss occurred. 

But I am afraid that if an attempt were made to determine reasonable 
market values in most countries as of January 1, 1946, or as of any date after the 
war to be applicable in all countries of loss, the result would be so inequitable 
as to be worthless for practical purposes. Account must be taken of such factors 
as fluctuations in the purchasing power of currency, monetary reforms, national- 
ization, unstable political conditions, shortages of materials and so forth. More- 
over, the ascertainment of suitable exchange rates would be so difficult as to be 
practically impossible. A very late date might be taken but this would prove 
unsuitable for countries where widespread nationalization had taken place 
and there might be no market value for the property destroyed during the war. 
I feel driven, therefore, to the recommendation that the pre-war basis of valua- 
tion be adopted. This will be disadvantageous to claimants in one respect. 
It will not permit any wartime inflation of values to be reflected in the valuations 
as they will be in the case of losses on the high seas. But the pre-war basis 
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has an important advantage to many claimants. It gives them an assumed 
market value as a basis for their claims whether the property lost would have 
had any value to them after the war or not. When it is remembered also that 
payment of compensation is to be in Canadian money, thus enabling claimants 
to withdraw their capital from many countries from which they could not have 
withdrawn it during the post-war period, at least except without heavy loss, 
the pre-war basis appears to be at least sufficiently favourable to claimants. 
While it cannot be said that all claimants would, had their losses not taken place, 
have desired to withdraw their assets or their cash equivalent from the country 
of loss to Canada, this would obviously have been true of many and, I think, of 
most of them. To such the privilege of securing compensation in Canadian 
money for foreign losses is a valuable one and places them in a better position 
than Canadians having the same desire whose property has not been lost or 
damaged. It may be thought that awards on a pre-war basis should be subject 
to the application of a coefficient as in the case of Belgium and France after 
World War I and as in the case of Belgium after World War II. I recommend 
against the application of any coefficient for the reasons given in 2 (vii) below. 


Apart from advantages and disadvantages to claimants of adoption of the 
pre-war basis, this basis has several points in its favour from the standpoint of 
precedent, administrability and equity. These are as follows: 


1. Market conditions affecting the purchase and sale of property may be 
presumed to have been much more stable on June 30, 1939, or June 30, 1941, 
as the case may be, than after the war, and the ascertainment of reasonable 
market values as of these dates would, therefore, be more feasible. 


2. While the precedents are not all in favour of taking the pre-war basis 

there are many precedents for doing so among which are the following: 

(i) United Kingdom Extended Far Eastern Private Chattels Scheme (War 
Damage), introduced in June, 1949. Provides limited compensation for 
United Kingdom British subjects who sustained losses in certain ter- 
ritories in the Far East and who have returned to reside permanently 
in the United Kingdom. Claimants were required to value property 
lost as at June 30, 1941. 

(ii) Scheme of the Malayan War Damage Claims Commission, introduced 
in 1946. Provides for compensation for damage to or losses of 
property in Malaya between December 8, 1941, and March 31, 1946, 
and for compensation for property requisitioned prior to the Japanese 
occupation. Claimants were required to base their claims as 
accurately as possible on prices current on June 30, 1941. 

(iii) Scheme of the War Damage Claims Commission for North Borneo, 
Sarawak and Brunei, established in 1947. Provides compensation 
for war damage to and losses of land, buildings and goods, between 
December 8, 1941, and March 31, 1946. Claimants were invited to 
formulate their claims by reference to prices current as of June 30, 
1941. 


(iv) Scheme of Compensation for War Damage in Belgium, introduced in 
1947. Claimants were required to state values as at August 31, 1939. 
A coefficient was, however, provided for. 


(v) Scheme of Compensation for War Damage of the Netherlands, intro- 
duced in November, 1945. Provides compensation for war damage to 
real estate, moveable properties, and household furniture in the 
Netherlands. Compensation is determined on the values existing on 
May 9, 1940, except compensation for damage to supplies for trade and 
industry which is calculated on the cost price. 
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(vi) Scheme of the United Kingdom Foreign Compensation Commission. 
This Commission was constituted in 1950 to administer the funds to be 
received from Yugoslavia and other countries for compensation to 
persons who had lost properties through nationalization. Claimants 
for losses in Yugoslavia were required to supply particulars as at 
January 1, 1939, the Commission stating that that date had been 
chosen as the latest on which conditions in Yugoslavia are understood 
to have been normal. 


(vii) The method of calculation of war damages both in France and Belgium 
after World War I was to assess the value of the damage as at 
August 1, 1914, and then in cases where reinstatement was encouraged 
for public reasons to grant sums designed to cover the subsequent 
rise in prices. 

These sums were calculated by applying various coefficients to the 
1914 value assessed. In my opinion, the application of coefficients 
would be inappropriate here, not only because of the complete impos- 
sibility of arriving at fair ones for the various countries and for the 
various types of property in these countries, but because of the very 
substantial advantages which will accrue to most claimants from 
receiving their compensation in Canadian money computed by the 
application of relatively high pre-war exchange rates and in receiving 
compensation even though there may not have been a post-war market 
for the property lost. 


3. Many claims have already been presented on the pre-war basis as it 
was the only practical basis on which those claims could be calculated. 

I may add that I have considered whether the basis should not be pre-war 
valuation of the loss in local currency converted to Canadian dollars at the 
exchange rates of December 30, 1949. At first glance this would seem to equate 
the treatment of property loss claimants to that of money loss claimants. 
However, it would be much less favourable than the treatment of shipping loss 
claimants, who, I think, in the interests of stability of compensation practice, 
should be treated as after World War I. Moreover, since I consider that the 
real loss occurred in the post-war period, post-war valuation, if practicable, 
would be called for if post-war exchange rates were used. Post-war valuation 
is not generally practicable. So I am driven to recommending the basis which 
provides the closest approach to what is desirable and which is most equitable 
as between all claimants for loss of or damage to physical assets, namely, pre- 
war valuation and pre-war exchange rates. 


Effect of Recommended Valuations of Physical Assets Claims and Money Claims 


Because of the great differences in purchasing power of local currencies 
in various countries between 1939 and 1949 which must be combined with 
differences in the exchange rates between the local currency and Canadian 
dollars, it is most ynlikely that my recommendations would have exactly the 
same effect in respect of similar losses in any two countries. Despite this I feel 
that an illustration of their effect should be given and I have chosen Italy as a 
typical case which could be applied with variations to other countries or even 
to Italy with a different type of property. Suppose that in 1939 four Canadians 
had assets in Italy. A and B each had physical assets worth 100,000 lire, and 
C and D each had 100,000 lire in cash or money assets. Assuming that these 
assets could have been converted into Canadian dollars in that year each would 
have obtained $5,278. (See Schedule B). 
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During the war A’s property was completely destroyed in an air-raid and 
C’s cash was lost in a way that would make him eligible for compensation. 
After the war B’s property was returned to him undamaged and D was able 
to gain control of his cash again. A and C have war claims, B still has his 
property which is worth 4,750,000 lire or $8,375 as of December 30, 1949, (see 
Banco di Roma’s Review of the Economic Conditions in Italy for September, 
1950, p. 431, for changes in internal price levels between 1938 and 1949 and 
see Schedule A), and D still has his 100,000 lire which was worth only $176 
if he could have converted it into Canadian dollars in 1949. (See Schedule A). 


A’s claim if valued in accordance with my recommendations is valued at 
$5,278 and he will be allowed interest from January 1, 1946. While this is a 
lesser amount than the dollar equivalent of B’s undamaged and formerly 
similar property it is, as I have pointed out, a pre-war value and pre-war values 
can be ascertained in the great majority of the cases, taking countries of losses 
as a whole, while many post-war values cannot. While A receives less in 
dollars than the dollar sum representing the value of B’s property he has the 
great advantage of getting dollars for his foreign property which many owners 
of undamaged property would be only too glad to receive. Thus the loser of 
physical assets while receiving a lower dollar equivalent has the advantage 
over the non-loser of being able, in effect, to export his capital plus interest. 
Similarly, C who would be awarded $176, with interest, enjoys a considerable 
advantage over D whose lira bank account, while equivalent to $176, is probably 
available for use only in Italy. 


While the conversion plan suggested may appear too favourable to the 
loser of physical assets as compared to the loser of money, or not favourable 
enough to the latter as compared to the former, it must not be overlooked that 
since 1939 it has been one of the fortunes of the times that holders of many 
types of physical assets have gained relatively to holders of money assets. 
This is the case in Canada as well as in other countries—it is one of the facts 
of economic life which have been experienced by many Canadians with property 
and cash in Canada. For these reasons I see no justification for the use of 
pre-war valuation of money claims if by valuation is meant the valuation of 
local currency as such and as distinguished from the valuation of what it will 
purchase. Assuming that physical assets are to be given pre-war values to be | 
converted at pre-war exchange rates, and it is sought, while using a pre-war 
valuation in reference to money claims, to equate the treatment of money 
claimants as closely as possible to that of physical assets claimants, it seems 
to me that logically the course illustrated by the following hypothetical example 
might properly be followed. Assume the money claim to be for 10,000 units 
of local currency. Ascertain how many units pre-war would have bought 
what 10,000 units would buy post-war. Say this number as so ascertained is 
1,000 units. Convert 1,000 units into Canadian dollars at pre-war rates of 
exchange. If the exchange rate has varied proportionately with the variation 
in the internal price level the figure resulting from the conversion will be 
exactly the same as if the 10,000 units were converted at post-war rates. To 
the extent that the changes in exchange rates have not kept pace with the 
upward changes in internal price levels, the money claimant is favoured by the 
course recommended as compared with the course just outlined as the logical one 
to be followed if pre-war valuation were used in reference to money claims. 

It is one of the features of the conversion plan recommended that the money 
assets loser does as well at least as the non-loser of money assets and because 
of his ability to receive dollars as well as interest will generally do better. 


In effect, my recommendations, if adopted, will tend to reduce the discrep- 
ancy which has generally developed over the period since 1939 between the 
values of the holdings of owners of physical assets on the one hand and the 
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values of the holdings of owners of money or rights to money on the other. 
I can see no justification for reducing this difference further. It is manifestly 
impossible to compensate Canadian owners of money assets all over the world 
any more than to compensate Canadians in Canada itself for the loss in 
purchasing power of their money. So, I cannot recommend treatment of the 
loser of money assets more favourable than that which I have reeommended— 
indeed, as previously pointed out, in most cases he will be better off than the 
non-loser. 


It should be added that in cases where compensation is otherwise provided 
for there will be the problem of determining the amount in Canadian dollars 
with which the claimant should be debited as against his admissible claim 
where such compensation is provided in other than Canadian currency. What 
exchange rate is properly applicable? While it is impossible to foresee 
exchange rate developments the general rule should, in my opinion, be that 
the principles underlying the choice of rates in Schedule A should apply, 
but with reference to date of receipt of the compensation otherwise provided 
for in each case, provided, however, that where (as in the case, for example, 
of the S.S. Athenia payments by the United Kingdom Government) the com- 
pensation shall before the adjudication have been actually received and 
converted into Canadian currency, the Commissioner may debit the claimant 
with the amount which actually became or becomes available to the claimant 
in Canadian currency. 


Classification of War Claims 


The terms of reference require a classification of war claims and an 
estimate of the number of each class and of the total amount of such claims. 
The information called for by this requirement is nearly all to be found in 
the foregoing parts of this report. The following additional information should, 
however, be given. 


The number of claimants for compensation for property losses as disclosed 
by the files whose claims are prima facie valid is approximately 1,050. The 
number of persons who died and for compensation for whose deaths claims 
are disclosed by the files which are prima facie valid is approximately 25. The 
number of claimants for compensation for personal injuries as disclosed by the 
files whose claims are prima facie valid is approximately 90. It should, however, 
be added that there are very few claims on the files for compensation for 
personal injuries caused by maltreatment and it may very well be that the 
figure of 90 will be substantially increased. The number of persons interned 
in Japanese-operated internment camps in the Far East was as follows: 
prisoners of war approximately 1,750 as stated earlier, civilians approximately 
800 including approximately 25 merchant seamen. The number of civilians 
detained otherwise than by internment in the Far East is believed to have 
been approximately 300. 


The number of persons interned or detained elsewhere in respect of whom 
maltreatment awards will be payable under the foregoing recommendations 
is entirely uncertain both as to prisoners of war and civilians. There were, 
however, approximately 6,500 prisoners of war and 1,200 civilians interned in 
areas other than in the Far East. The number of civilians detained otherwise 
than by internment in such areas is believed to be approximately 1,000. The 
war claims for property losses excluding those by claimants apparently not 
Canadian at time of loss total approximately $50,000,000. (Parts of many of 
these claims are not admissible under the foregoing recommendations and no 
helpful estimate can be given of the total sum represented by the inadmissible 
portions of the claims). The claims for compensation for death total approxi- 
mately $550,000. (This total gives no indication, even approximate, of the 
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total of the claims admissible under the foregoing recommendations). The 
claims for compensation for personal injury total approximately $260,000. (This 
total gives no indication, even approximate, of the total of the claims admissible 
under the foregoing recommendations). 

No helpful estimate can be given either of the total amount of the mal- 
treatment claims on file or of those which will under the foregoing recom- 
mendations be allowed. 

It should, of course, be borne in mind that the total amounts claimed under 
each category as shown above will very likely be increased by claims to be 
received later. 


Priorities 


In the terms of reference there is a direction to recommend the priorities, 
if any, that should be established for payment of classes of claims and classes 
of claimants. I recommend that the claims be paid in the following order of 
priority: 

(1) Claims for compensation for death and personal injury in full, or if 

the Fund is not sufficient to pay them in full, then pro rata. 


(2) Claims for compensation for maltreatment in full, or if the balance in 
the Fund is not sufficient to pay them in full, then pro rata. 


(3) Claims for compensation for property losses up to $5,000 in full, or if 
the balance in the Fund is not sufficient to pay them in full, then pro 
rata. 


(4) All remaining claims for compensation for property losses up to an 
additional $10,000 in full, or if the balance in the Fund is not sufficient 
to pay them in full, then pro rata. 


(5) All remaining claims for compensation for property losses up to an 
additional $15,000 in full, or if the balance in the Fund is not suffi- 
cient to pay them in full, then pro rata. 


(6) All remaining claims for compensation for property losses up to an 
additional $20,000 in full, or if the balance in the Fund is not suffi- 
cient to pay them in full, then pro rata. 


(7) All remaining claims for compensation for property losses in full, or 
if the balance in the Fund is not sufficient to pay them in full, then 
pro rata. 


I have been asked to recommend the maximum sum of compensation, if any, 
that should be prescribed in relation to any class of war claims or claimants. I 
have concluded that if the foregoing order of priority is observed it is not 
necessary to prescribe a maximum sum of compensation (other than the $1,400 
ceiling on maltreatment awards recommended earlier). 


In my opinion, the funds available in the War Claims Fund will be much 
more than sufficient to meet the death, personal injury and maltreatment claims 
in full. How much will be available for distribution among property loss claim- 
ants is uncertain. I would expect the Fund to be sufficient to pay most or all of 
the claims up to the limits stated in headings (3) to (6) inclusive in full but 
that if any funds are then left a pro rata distribution or dividend under head- 
ing (7) will be necessary. Whether a further amount should be provided by 
Parliament to meet any unpaid residue of claims is a matter upon which I am 
not authorized to make a recommendation. 


The reasons I recommend the foregoing order for priority of payment of 
claims are as follows. In my view the losses falling on individuals by reason 
of death or personal injuries represent a heavier loss to the persons affected 
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than the losses resulting from loss of or damage to business assets or invest- 
ments. The claims for maltreatment are not for pecuniary losses and should 
rank after the death and personal injury claims. At the same time they partake 
of the nature of injuries to the person and should rank either in priority 
to the property claims or pari passu with such claims. On balance I think 
it would be advisable to let them rank ahead of the property claims. To 
do so has a great practical advantage in that payment of them may then in all 
probability take place shortly after the death and personal injury claims have 
been adjudicated instead of awaiting adjudication of the property claims, and 
with no difference in the end because it is altogether likely that the first priority 
of property claims can be paid in full. As to the property claims generally, 
while the loss of personal effects or of some kinds of real property such as 
homes may represent a heavier loss to the persons affected than the loss of 
business assets and investments, it is, in my view, impracticable to differentiate 
between different types of property losses for priority purposes. Property losses 
grade into one another and the arrangement of the priorities in the steps or 
stages suggested protects those who have suffered small property losses from too 
onerous a sharing of the Fund with those who have suffered large property 
losses. It has already been indicated as one of the principles upon which war 
claims should be paid that compensation should be designed to meet losses 
caused by the war of a specific nature falling heavily on a few individuals and 
not of a kind that falls on large classes of the community or the community as 
a whole. I consider it proper, therefore, in establishing a priority for payment 
of these claims to apply this principle to the claims themselves. As far as 
practicable, the losses which fall most heavily upon and affect most seriously 
the persons sustaining the losses should be paid first. 

Account must be taken in each priority of satisfaction otherwise provided 
for (or already provided out of the Fund). For example, a claimant has a total 
admissible claim of $10,000 but has received, or will receive, satisfaction from 
sources other than the Fund to the extent of $5,000. If there were enough to pay 
claims only up to the limit set in priority (3) this claimant would receive 
nothing. He therefore will not share in priority (3) at all. He will, however, 
share in priority (4) if more funds are available. 

Assuming that the recommendation is accepted that property claims should 
be paid on a basis of successive priorities, one of $5,000, one of $10,000, one of 
$15,000 and one of $20,000, account being taken of any instances of satisfaction 
otherwise provided for, it remains to examine how this will work out in practice. 

Claimant A has sustained a valid war loss in China which is the equivalent 
of $6,000. Claimant B has sustained an identical loss in the Philippine Islands, 
but in his case he has received the equivalent of $500 from the Philippine War 
Damage Commission. Claimant A, having received no compensation from any 
source, will receive the full $5,000 under priority (3). Claimant B will receive 
$4,500 from the War Claims Fund under that priority, the equivalent of $500 
received from the Philippine War Damage Commission being taken into 
account. Should funds be available to pay property claims up to $15,000 then 
each of these two claimants will subsequently receive an additional $1,000. 

The next question to be considered is whether priorities are to be set up 
on the basis of claims or on the basis of claimants. For example, if a claimant 
has sustained a property loss in two countries, does he have separate priorities 
of $5,000, $10,000, $15,000 or $20,000, as the case may be, in respect of each 
of the two losses? Or if a claimant sustained two unrelated property losses on 
different dates in the same country, or losses of different species of property on 
the same date in the same country, how is he to be treated? Again, a shipping 
company loses three different ships on different dates. Should the company be 
given one priority only or what in effect are three priorities, one in respect of 
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each of the three losses? Upon consideration I have come to the conclusion 
that the priority should be given to the claimant qud claimant and not to the 
claim quad claim. This is because while there is little difficulty in determining 
what constitutes one claimant it is almost impossible to lay down satisfactory 
rules as to what constitutes one claim. 


Where husband and wife have both claimed I recommend that each should 
have a priority. Where the claimants are two or more executors or adminis- 
trators of an estate of a deceased person, only one priority of $5,000 (or as the 
case may be) should be allowed. Applying the same principle, where a person 
who, if he had lived, would have had a claim has died and on his death the 
claim survives for the benefit of his heirs who are, let us say, three in number, 
I recommend that each of the three heirs have a priority of one-third of $5,000 
(or as the case may be). To recommend otherwise would be to establish 
priorities depending on whether or not the person sustaining the loss is living 
or dead, a consideration which is, or should be, an irrelevant factor. The only 
proper basis, I think, is the priority which the deceased himself would have 
received, had he still been alive at the time of the award on the claim. 

A more interesting and difficult problem arises in connection with priorities 
for shareholder claims. If my recommendations on corporation and share- 
holder claims are accepted some corporations will be eligible to claim and some 
will not, while some shareholders will be eligible to claim and others will not. 
Suppose, for example, corporation X, a non-Canadian corporation, has sustained 
war damage to the extent of $100,000 and there has been no satisfaction from 
local sources. At time of loss two corporations in Canada, Y and Z respectively, 
each held 25 per cent of the share capital of X. This would mean, if both Y 
and Z were eligible to claim, that each would have a claim for $25,000. How- 
ever, let us suppose that Y at time of loss was a Canadian and therefore eligible 
to claim, whereas Z is not a Canadian and therefore not eligible to claim. As Y 
is eligible to claim, shareholders in Y are not eligible to claim, whereas any 
shareholders in Z who were Canadians at time of loss are eligible to claim. Let 
us suppose that at time of loss A and B, individual shareholders, each held 25 
per cent of the share capital of Y. Neither A nor B is eligible to claim. At 
time of loss C and D, individual shareholders and Canadians at that time, each 
held 25 per cent of the share capital of Z. Each, therefore, would have a claim 
for one-quarter of $25,000 or $6,250. The first priority is a payment of $5,000 
on all property claims. Do corporation Y and shareholders C and D in corpora- 
tion Z each enjoy a priority of $5,000? If all property claims can be satisfied up 
to $30,000 no problem will arise as corporation Y will receive $25,000 and share- 
holders C and D in corporation Z will each receive $6,250. But let us suppose 
that there is every reason to assume that at the most property claims can be 
paid up to $5,000. If Y, C and D were each to receive $5,000, A and B would 
in effect be discriminated against merely because Y happened to be able to claim. 
The solution lies in paying C and D each $1,250 on the first priority of $5,000 
as $1,250 is half of what Y, in theory, receives on behalf of A and B together. 
This would mean that the claims of C and D would finally be satisfied only if 
all property claims are paid up to $30,000, and in theory A and B are in the 
same position. True enough, Y receives $25,000 at the same time that C and D 
have only received $6,250 each, but this represents the full extent of the claims 
in each case. Even if a priority of $30,000 cannot be reached there is no dis- 
crimination between A and B on the one hand and C and D on the other. Y 
has always received double what C and D together have received, but this arises 
due to the fact that aliens or non-Canadians at time of loss held 50 per cent 
of the share capital in Y. The indirect compensation of such persons could only 
be avoided by eliminating corporation claims entirely and only admitting share- 
holder claims, which I cannot recommend for reasons already given. 
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I should add that for priority purposes I do not think that interest and 
expenses allowed for establishing claims should be taken into account. If, for 
example, the principal of an award to a property loss claimant is $5,000 the 
third priority would give him priority for $5,000, interest thereon, and such 
expenses of establishing his claim, if any, as are allowed him. 


In an earlier part of this report it was stated that the question whether 
there should be ceilings on awards for death and personal injuries would be 
dealt with under the heading “Priorities”? and I now wish to deal with it. 


The suggestion to be considered is that the amount payable as compensation 
for death or for personal injuries be limited in every case to an amount equal 
to the capitalized value nf the pension which would have been payable under 
the Pension Act if the person killed or injured had been a member of the armed 
services. As pension awards vary with rank the adoption of such a ceiling would 
involve a classification of those for whose deaths or injuries compensation is 
claimed into assumed or notional ranks. One reason for a ceiling is the priority 
which is recommended for payment of death and personal injury claims. If 
a few awards are made in respect of death and personal injuries of sums far 
in excess of any sums which under the system of priorities recommended can 
be awarded to the smaller property losers, complaints of discrimination may 
arise. If circumstances of this kind should develop it would seem desirable 
either (a) that ceilings as suggested above be imposed, or (b) that the priorities 
system be changed so that death and personal injury claims, maltreatment 
claims and property claims will all be paid pari passu, the scale of priorities 
suggested for property claims being applied to all claims, or (c) that both (a) 
and (b) be done. As there are obvious objections to all of these alternatives 
and the circumstances pointing to the desirability of adopting any of them may 
not arise, I am recommending that none of them be adopted before the time limit 
for delivery of the claims is past. At that time, or later after some of the claims 
are adjudicated by the Deputy Commissioners, it may appear desirable either 
that ceilings be imposed on the death and personal injury claims or that 
the recommended priorities system be changed, or both. For this reason 
I do not think that the code of rules suggested below should, in so far 
as it negatives ceilings or establishes priorities on death and personal 
injury claims and then on maltreatment claims over property claims, 
be adopted until the time limit for claims is past or somewhat later after there 
has been a sufficient number of adjudications by Deputy Commissioners to 
indicate the probable amounts which in the absence of ceilings would be 
awarded for the larger death and personal injury claims. This report is 
written on the assumption that there will be no ceilings and no changes in the 
system of priorities recommended, but despite that fact it should be understood 
that I am not recommending against such ceilings or changes in the system of 
priorities if the developments mentioned above as possible make them desirable. 


I should add that as the selection of figures for the priorities recommenda- 
tions is largely arbitrary, I would see no objection in principle to the insertion, 
if thought fit, between (6) and (7) above of another priority provision to read as 
follows: 


‘All remaining claims for compensation for property losses up to an addi- 
tional $50,000 in full, or if the balance in the Fund is not sufficient to pay 
them in full, then pro rata.” 


Claims up to $100,000 instead of $50,000 would then, in certain circum- 
stances, have priority. Whether this limit should be $50,000 or $100,000 is in 
my view an evenly balanced question but I would definitely recommend against 
making it any higher than $100,000. 
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Interest 


As my recommendation will be that interest be allowed as an element in 
awards of compensation arising from death, personal injuries and loss of or 
damage to property, it is necessary to state at the outset the rate of interest 
that should be allowed. Prevailing rates have varied since September, 1939, 
and I think that 3 per cent per annum would be a fair average and should be 
applied in all cases where interest is payable. 

The subject of interest was given considerable attention by the Commis- 
sioners after the last war and I quote the following from Commissioner Friel’s 
report dated December 14, 1927, Reparations, Vol. I, pp. 19 and 20: 

“In the matter of interest this Commission has not given consideration 
to any particular system of law. Interest in this country as a general thing 
is not recoverable except by statute or under agreement, and it is not 
allowed in actions for damages ex delicto, that is to say actions arising 
from losses independent of contract. At the same time it may be said, 
broadly speaking, in the words of counsel that the claim is a legal claim 
under the civil law, under the common law as developed in the United 
States, and under the common law of Great Britain except in so far as 
modified by express statute. It has always been allowed in maritime cases. 
Dr. Pugsley recommended that interest should be allowed from the date 
of the ratification of the Treaty, that is January 10, 1920, until the date of 
settlement. He fixed that date he said as applicable to all wrongs whether 
they were personal or injuries to property because on that day it seemed 
to him Germany became bound by a contract, and what was to that date 
a tort became converted into a contractual obligation. He thought it 
better to make it uniform as to date because torts do not ordinarily carry 
interest as such, but when they become contracts then he thought interest 
should necessarily follow. By reason only of its seeming fair I have 
followed this course in respect to unliquidated damages covering claims for 
losses based on personal injury, death, maltreatment of prisoners of war 
or acts injurious to health; but where the loss was either liquidated or the 
amount thereof capable of being ascertained with approximate accuracy 
through the application of established rules of computation merely, as of 
the time when the actual loss occurred, I have recommended interest from 
the date of loss. This covers property losses being claims for property 
taken, damaged or destroyed. It seems to me to be only just and equitable. 
The measure of damages applied is the reasonable market value of the 
property as of the time and place of loss or destruction, if it had such 
market value; if not, then the intrinsic value of the property, but as com- 
pensation was not made at the time of loss the payment at a later date of the 
value which the property had at the time of loss would not make the claim- 
ant whole. He was then entitled to a sum equal to the value of his 
property. He is now entitled to such sum plus the value of the use of the 
money for the entire period during which he was deprived of its use, other- 
wise interest, if he is to receive full compensation. Five per cent was the 
rate of interest prescribed by Paragraph 16 of Annex II to Section I of the 
Part VIII of the Treaty of Versailles, by which interest is debited to Ger- 
many as from May 1, 1921, in respect of her debt as determined by the 
Reparation Commission, and in fixing that date it was provided that account 
might be taken of interest due on sums arising out of the reparation of 
material damage as from November 11, 1918, up to May 1, 1921.” 
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As compensation for death is to be on the basis of pecuniary los3 alone 
and the loss would substantially take place in the ordinary case immediately 
after the death, a claimant for compensation for death should be paid interest 
on the principal amount of the award from the date of the death except on 
such parts of that principal amount as are analogous to special damages, which 
should bear interest only from the respective times of disbursement by the 
claimant or those through whom he claims, and except in cases of claims for 
compensation for death in internment. A claimant for compensation for death 
in internment should be paid interest from the date when the deceased would 
normally have been liberated from internment had he been alive (because the 
loss did not take place until that time) but subject to the exception that if 
any part of the amount paid is analogous to special damages such part shall 
bear interest only from the time when the disbursement was made by the claim- 
ant or those through whom he claims. 

For similar reasons, a claimant for compensation for a personal injury 
should be paid interest on the amount of the principal from the date of the 
personal injury (or if it was inflicted by maltreatment in internment or deten- 
tion, from the date of liberation) except on such parts of the principal as are 
analogous to special damages, upon which interest should be paid only from the 
respective times of disbursement by the claimant or those through whom he 
claims. 

For the reasons indicated in the sections dealing with property losses and 
valuations, a property loss on the high seas should be deemed to have taken 
place when the property was physically lost or damaged and the award should 
bear interest from the date of that loss or damage. But all other property losses 
should bear interest only from January 1, 1946. The reason for not allowing 
interest from an earlier date is the assumption that as a general rule the 
property, if it had not been lost or damaged, would, being normally in enemy 
or enemy-occupied areas, not have yielded financial benefits to the owner until 
the end of a reasonable period after the termination of hostilities. This con- 
sideration does not apply to losses on the high seas. While conceivably there 
may be good claims for losses not on the high seas and not in enemy countries 
or enemy-occupied areas, none appear from the files and I think January 1, 1946, 
should be accepted as the universally applicable date for losses not on the high 
seas. 


As to compensation for maltreatment, as distinguished from personal 
injuries arising from maltreatment, I recommend that no interest be paid as 
the maltreatment awards are not to be made on the basis of pecuniary loss. 

Interest in all cases should run to time of settlement and should not be 
compounded. 

The propriety of allowing interest on compensation for personal injuries 
and death may be questioned. As Commissioner Friel says in the passage above 
quoted, interest is not allowed in actions for damages ex delicto in the courts of 
this country. At least this is the general rule. However, the English courts 
have power under section 3 of the Law Reform (Miscellaneous Provisions) Act, 
1934, to allow interest in any proceedings tried in any court of record for the 
recovery of any debt or damages. Under that Act the court may, if it thinks 
fit, order that there shall be included in the sum for which judgment is given 
interest at such rate as it thinks fit, on the whole or any part of the debt 
or damages, for the whole or any part of the period between the date when 
the cause of action arose and the date of judgment. There are several reasons 
why compensation for personal injuries and death should include an element 
of interest. For one thing, if it be admitted that interest from time of loss 
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is a proper element of compensation for property losses, it is hard to see why 
a similar rule should not apply to losses caused by personal injury and Geath 
as the compensation to be paid is limited to pecuniary loss just as in the case 
of property losses. The allowance of interest on property losses from time 
of loss seems to have been recognized after the last war by all Commissioners 
as appropriate and just. Indeed, the justice of it is apparent when one considers 
the long delay which inevitably there has been and will be before the losses 
are settled, a delay which applied to the death and personal injury claims 
as well as to the property claims. Then too, interest was allowed as an element 
of compensation in the claims for death and personal injury asserted after 
World War I and some of the later awards included very large proportions of 
interest. I think that interest should be included as an element in compensation 
for the pecuniary loss resulting from death and personal injuries but it must 
be admitted that the question as to the date or dates from which this interest 
should run is debatable. It may be that an arbitrary date, say January 1, 1946, 
should be selected, but in my opinion the selection of such a date would be unfair 
as between claimants the dates of whose losses might be several years apart. If 
it is deemed too generous to claimants for personal injuries and death, and too 
much out of line with the precedents, to allow interest from the dates recom- 
mended above I could only recommend as an alternative the elimination of 
interest for an arbitrarily selected number of years, say five, in each case. 
As an example, this would mean that a claimant who suffered personal injuries 
in 1939 would receive compensation determined on the principles set out above 
but would receive interest thereon only from 1944, while a claimant who 
received personal injuries in 1945 would receive compensation determined on 
the principles set out above with interest from 1950. There would be one 
advantage in using the alternative rule suggested: if five years’ interest is 
deducted from the amount computed as set out above I think that all the 
interest in each case could run from the same date as most of the hospital and 
medical expenses and other expenditures analogous to special damages would 
have been made within the five year period. 

On balance I am inclined to think that the recommendations I have made 
with reference to interest on personal injury and death claims should stand, 
but the balance is an even one between this and the alternative recommenda- 
tion that I have suggested, and it may very well be that having in mind the 
general rule applicable in the civil courts and the course which was followed 
after World War I the Government will wish to adopt my alternative 
recommendation. 


Limitation of Time for Filing Claims 


I recommend that upon the establishment of tribunals for adjudicating war 
claims every reasonable effort should be made to give adequate publicity to 
the existence of these tribunals and to the nature of their functions. At the 
time this publicity is given notice should be given by advertisement that if 
any person wishing to claim has not already given notice to a department of 
the Government of his claim he must do so within a specified period from the 
date of the advertised notice and that if he does not do so within that period 
his claim will not be entertained. In my view a period of six months would 
be adequate. At the end of that period the hearings and adjudications by 
the tribunals could begin. It may even be found possible for the tribunals to 
hear many of the claims before the expiration of the six months’ period if they 
feel that doing so will not entail unnecessary travel to adjudicate claims which 
will be presented later. 
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War Claims Tribunals 


Establishment 


Before putting forward my recommendations under this heading I should 
like to make certain general recommendations based upon the experience of 
tribunals established in Canada after World War I to deal with war claims. 
These tribunals had the judicial function of determining whether claims put 
forward by claimants fell within the category of claims for which compen- 
sation should be paid. Their duty was to determine the eligibility of claims 
under treaty provisions. These provisions were of a somewhat wide and 
indefinite nature and left much discretion to the tribunals. 


After World War I four successive Commissions were established to deal 
with claims. The last claims were not finally disposed of until 1933. Each 
tribunal consisted of one Commissioner and the available records indicate that 
these Commissioners discharged their duties with great ability, fairness and 
consistency. 


However, in my opinion, if so long a delay now takes place in dealing with 
the claims arising out of World War II it will to a great extent defeat the 
purpose of payment of the compensation. In many cases individuals will have 
died. In other cases while the compensation if promptly paid might assist 
the individual to meet the loss sustained it will, if payment is deferred too 
long, come merely as an unexpected wind-fall after the claimant has been 
compelled to overcome his loss in some other way. Then too, if compensation 
is to be paid to persons dependent upon another upon whose death the war claim 
arises, unless compensation is paid promptly it may be of little use to the 
dependents. 


I consider that it is of prime importance that war claims, particularly those 
of individuals, be dealt with as expeditiously as possible and that payment 
be made at as early a date as possible. One cause of delay in the past was the 
vagueness of the terms of reference to the tribunals which made it necessary 
in the interests of fairness and consistency for every claim to be dealt with as 
far as possible by the same tribunal. I therefore recommend that before the 
setting up of a tribunal or tribunals there should be established a code defining 
the war claims that are admissible and settling the basis upon which the 
compensation is to be determined. I recommend that then several tribunals 
be established at convenient points throughout Canada to deal with claims. 
Each tribunal should consist of a Deputy Commissioner who should have the 
assistance of a registrar or secretary. There should be a Chief Commissioner 
with a sufficient staff to enable him to discharge his duties to be outlined. 
The function of each Deputy Commissioner with reference to each claim coming 
before him would be to find the facts and to recommend whether any and, if 
so, what amount should be paid in respect of the claim out of the Fund, having 
regard to satisfaction otherwise provided for, but subject to the application of 
such priority provisions as may be applicable. The Deputy Commissioner 
would report his findings and recommendation, with his reasons therefor, to 
the Chief Commissioner, who would review and either approve, with or without 
variations, or reverse the Deputy Commissioner’s findings and recommenda- 
tion. If the Chief Commissioner approves without variation the Deputy 
Commissioner’s findings and recommendation he should, if it is a case where 
the priority provisions are applicable, apply those provisions and make his 
recommendation in respect of the claim to the Government. If the Chief 
Commissioner is of opinion that he should not approve withontt variation the 
Deputy Commissioner’s findings and recommendation, he should, before making 
his final decision with respect to them, refer the report back to the Deputy 
Commissioner for further consideration and report and, after receiving the 
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further report from the Deputy Commissioner, make his recommendation on 
the claim to the Government after applying the priority provisions, if applicable; 
but before he makes his recommendation to the Government he should, if his 
proposed recommendation departs from the Deputy Commissioner’s recom- 
mendation adversely to the claimant, communicate with the claimant stating 
briefly what his proposed recommendation to the Government will be and 
his reasons for departing from the Deputy Commissioner’s recommendation and 
inviting expression of the claimant’s views in writing, such communication to 
be made long enough before the Chief Commissioner’s recommendation to the 
Government to enable the claimant to make written representations to the 
Chief Commissioner. 


The Chief Commissioner should convene a meeting or meetings of the 
Deputy Commissioners for the consideration of problems arising or likely to 
arise generally. The appointment of a number of Deputy Commissioners would 
greatly expedite disposition of the claims, and establishment of a relatively 
detailed code would leave little more to the discretion of any Commissioner 
than a Judge would ordinarily exercise in the discharge of his duties. 


Procedure 


With respect to the procedure to be followed by the tribunals I recommend 
that the following steps be taken: 


(1) The Chief Commissioner or the War Claims Branch of the Department 
of the Secretary of State should furnish to each Deputy Commissioner 
a list of the claims of persons to be dealt with by the Deputy Com- 
missioner together with the material that the claimants have submitted. 


(2) The registrar or secretary of the Deputy Commissioner should give 
notice to each claimant of the Deputy Commissioner’s intention to 
hear his claim at a fixed time and place and should permit the claimant 
to come forward, make representations and submit evidence. 


(3) It should not be necessary for the claimant, but he should be free, 
to be represented by counsel in order to have his claim considered. 


(4) Upon a claim being approved by the Chief Commissioner he should, 
as indicated above, make a recommendation to the Government of the 
payment to be made. Such recommendation would, of course, not 
confer on the claimant a legal or enforceable right to the payment 
recommended, but would normally, I have no doubt, be accepted and 
acted upon by the Government. 


In my opinion, the foregoing procedure would permit a thorough investiga- 
tion of each claim without imposing unnecessary formality of presentation and 
consideration of the claims. At first glance it would appear that the procedure 
is unusual in that only the claimant would be represented in the proceedings, 
no person appearing to oppose the claim. I do not think that the Deputy 
Commissioners should be authorized to engage the services of counsel or that 
they should be furnished with counsel except from Government departments. 
The Commissioners appointed after the last war dealt with the large number 
of claims before them without the assistance of counsel and in an eminently 
satisfactory manner. Moreover, as I shall point out below in dealing with the 
rules of evidence to be followed, the nature of the issues in these claims will 
be such that they cannot be thrashed out in the manner in which issues are 
explored in ordinary lawsuits. Each Commissioner will, of necessity, have to 
act on general knowledge and will have to accept evidence that will not 
ordinarily be accepted in courts of law. To make the procedure too rigid or 
formal would almost inevitably involve either large expense on the part of the 
claimant in proving his claim to the last formal detail, or complete rejection 
of the claim. 
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I make the following recommendations with respect to evidence: 


(1) 


(2) 


(4) 


Subject to the qualifications I mention below the burden of establishing 
the validity of a war claim and the proper amount to be paid should 
rest upon the claimant. 


The ordinary rules of evidence should not apply and any testimony 
or documents should, at the Commissioner’s discretion, be admissible 
as evidence, the question of the weight to be given to the evidence 
as proof being one for the Commissioner (Deputy Commissioner or 
Chief Commissioner as the case may be). 


The Chief Commissioner before hearings by the Deputy Commissioners 
commence should make such rules regarding the admissibility of 
evidence and the necessity of corroboration as he thinks desirable to 
enable him and the Deputy Commissioners to carry out their duties. 
In many cases it may be undesirable to base recommendations on 
uncorroborated evidence of claimants. Instances which come to mind 
are evidence of the amount of currency lost, the value of jewellery, 
works of art, and so forth, and many other instances can be envisaged. 


In order to aid both the claimants and the Deputy Commissioners in 
obtaining evidence as to claims and the corroboration of evidence, the 
Chief Commissioner should have a staff of well-qualified persons whose 
duty it would be to go through the file of each claim before it is sent 
to a Deputy Commissioner and to place on the file a memorandum 
as to corroboration and general information that the Deputy Com- 
missioner might need. For example, where a person claims com- 
pensation for maltreatment in internment, the fact and duration of his 
internment could be confirmed before the file is sent to the Deputy 
Commissioner. Again, if a claim is made for compensation for the loss 
of a house alleged to have been damaged or destroyed it might be 
possible for the Chief Commissioner’s staff through the appropriate 
department of Government to make inquiries as to whether the house 
was in fact damaged or destroyed and possibly as to the extent of the 
damage. Or, in claims for losses of personal property alleged to be 
on board a ship sunk by enemy action, possibly the quantity of luggage 
could be ascertained. It would seem that in this way a great deal of 
useful evidence, corroborative or otherwise, could be procured. In 
the case of claims for property losses the Chief Commissioner should 
be free to require the Deputy Commissioner to take special measures 
to ascertain the relevant facts, such as, for example, the making of 
arrangements for taking evidence abroad. 


The Chief Commissioner should attempt as far as possible to provide 
through his staff such facilities as are practicable to enable claimants to obtain 
evidence inexpensively and expeditiously. 

Each Commissioner should have all the powers of Commissioners appointed 
under the Inquiries Act, so that evidence may be obtained at the instance of 
a Commissioner, whether the production of such evidence is desired by the 
claimant or not. 

The reasons for the foregoing recommendations under the heading of 
“Evidence” are, I think, obvious. 
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General 


The Chief Commissioner should be empowered and should feel free to 
recommend amendments to the code from time to time in the light of the 
experience gained by himself and the Deputy Commissioners, if the making 
of the amendments will do no injustice to and work no discrimination against 
the claimants whose claims shall have then been disposed of. 

While the word adjudication is freely used in this report as describing 
hearings and decisions by Commissioners, it is apparent from the nature of 
their duties as just outlined that their functions will be administrative or 
advisory rather than judicial in any strict sense of the term. 


Order in Which Claims Should be Dealt With and Paid 


It will be apparent from the list of recommended priorities that all the 
death and personal injury claims can be paid shortly after they are all reported 
on and considered by the Government, and that each claim may be paid as 
soon as reported on and considered by the Government if the total claimed, 
before the time limit, for death and personal injuries claims does not exceed 
the amount in the Fund. As the total of death and personal injury claims is 
almost certain to be far less than the amount of the Fund, I would expect it to be 
possible for each death and personal injury claim to be paid very shortly after 
adjudication of that claim. A similar observation applies to the maltreatment 
claims. It applies also to the property claims up to the limits reeommended in 
some of the higher priorities. There would, therefore, appear to be no good 
reason to adjudicate the claims of any particular class before those of any other 
class. The larger property claims may not finally be settled for years because 
there may be additions to the Fund by transfers from the Custodian and by 
receipts from IARA, but this possibility will not prevent the expeditious 
satisfaction of claims in the higher priorities. 


Disposition of Surplus 


If, after satisfaction of all admissible claims in accordance with the fore- 
going recommendations, there is money still in the Fund, this surplus should 
be paid into the Consolidated Revenue Fund. There is nothing inappropriate 
about using reparations to compensate Canadians generally pro tanto for the 
huge costs of the war. Their claim should be regarded as one having the 
lowest priority but still having a possible place in the scheme of distribution. 
As it is not improbable that the death, personal injury and maltreatment claims 
will use up $4 or $5 million of the Fund, and as the property claims, exaggerated 
as many of them are, by the standards of the foregoing recommendations, 
amount to approximately $50,000,000 and the total amount in the Fund that 
can be counted on with any approach to certainty is less than $10,000,000, it is 
improbable that there will be a surplus. 


Discretionary Powers 


The recommendations in this report are perhaps too detailed. They are 
made so for the purpose of helping the Government and the Commissioners to 
thread their way through a labyrinth. Possibly more than envisaged above 
should be left to the discretion of Commissioners, even though more discrimina- 
tion than that which is obviously inevitable would result. After World War I 
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the Canadian Commissioners in some cases leaned heavily on the first sentence 
of Para. 11 of Annex II of Part VIII of the Treaty of Versailles, which is as 
follows: 


“The Commission shall not be bound by any particular code or rules 
of law or by any particular rule of evidence or of procedure, but shall 
be guided by justice, equity and good faith.” 

In the establishment of a code of rules as recommended above, while no wide- 
open discretion should be conferred, as this might lead to unnecessary dis- 
crimination, there may be certain matters as to which the rules themselves 
should provide in a limited way for the exercise of individual discretion. It is 
impossible to specify these matters with any confidence that the list will be 
complete in advance of hearings, but after a number of typical claims in each 
class are heard and before decisions thereon are rendered, the Chief Com- 
missioner should feel free to recommend the inclusion in the rules of provisions 
conferring discretionary powers. 


Legislation and Orders in Council 


I am making no recommendations as to what legislative or executive acts 
may be necessary to carry out the recommendations in this report, this being 
primarily a matter for the law officers of the Crown. 


Acknowledgment and Conclusion 


I should like to acknowledge with deep appreciation the invaluable 
assistance in this inquiry and the preparation of the report which I have 
received from members of the civil service in several departments of Govern- 
ment including the Departments of the Secretary of State, Justice, Finance, 
External Affairs, National Defence, Veterans’ Affairs and Citizenship and 
Immigration, particularly from the Director and staff of the War Claims Branch 
of the Department of the Secretary of State. 
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Country 
Austria 


Belgium 
Bulgaria 


Channel Islands 
Czechoslovakia 
Danzig 

Estonia 

Finland 

France 

Germany 


Greece 
Hungary 


[taly 
Lithuania 
Luxembourg 
Monaco 
Netherlands 


Norway 

Poland 
Roumania 
United Kingdom 


U.S.S.R. 
Yugoslavia 


British North 
Borneo 
Brunei 


Burma 
China 


Hongkong 
Indo-China 
Indonesia 
Japan 
Malaya 


Philippines 
Thailand 
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Schedule A 


Approximate value in terms of Canadian dollars of the following currencies 
as at December 30, 1949 


Unit Rate 
schilling .0514976 
franc .0220 
lev .00381944 
pound 3.0725 
koruna .0220 
gulden . 1835518 
kroon . 2594338 
markka .0047619 
franc .0031488 
deutschemark .2622169 
drachma .000073238 
forint .092983 
lira .0017633 
lita . 1867924 
franc .0220 
franc .0031488 
florin . 289474 
krone . 1540 
zloty .0027363 
leu .0071896 
pound 3.0725 
rouble . 207547 
dinar .0220 
Malayan 

dollar 398458 
Malayan 

dollar 308458 
rupee . 2304379 
Shanghai dollar 

(yuan) .000052381 
Hongkong 

dollar . 19203 
piastre .05358 
florin . 289093 
yen .0030555 
Malayan 

dollar 358458 
peso .55 
baht .047109 


Source of quotation and remarks 


International Financial Statistics 
See footnote (a) 
International Monetary Fund parity 
See footnote (b) 
International Financial Statistics 
(Dec. 15) 
Sterling area 
International Monetary Fund parity 
See footnote (c) 
See footnote (d) (I kr.=1-25 roubles) 
International Financial Statistics 
International Financial Statistics 
Federal Reserve Bank 
See footnote (e) 
International Financial Statistics 
International Financial Statistics 
See footnote (f) 
International Financial Statistics 
See footnote (g) (1 lita=-90 roubles) 
International Monetary Fund parity 
See French franc 
International Monetary Fund parity 
See footnote (h) 
International Monetary Fund parity 
International Financial Statistics 
International Financial Statistics 
Sterling area 
Nominal. 5-30 roubles=$1 U.S. 
International Monetary Fund parity 


Sterling area. 2/4 
Sterling area. 2/4 


Par with India 

Federal Reserve Bank 
(21,000 Sh=$1.00 U.S.) 

Sterling area. 1/3 


International Financial Statistics 
(Jan. 10) 

International Financial Statistics 
(Dec. 15) 

International Financial Statistics 
(Dec. 15) 

Sterling area. 2/4 


International Monetary Fund parity 
International Financial Statistics 
(Dec. 15) 


In converting into Canadian terms parity rates quoted by the International Mone- 
tary Fund and those obtained from International Financial Statistics and the Federal 
Reserve Bank the Foreign Exchange Control Board official buying rate of 1:10 has 


been used. 
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In the case of sterling area territories the official sterling equivalent has been used 
converted into Canadian terms at the Foreign Exchange Control Board official buying 
rate of 3-0725. 


(a) In March, 1938, when Austria was incorporated into the German Reich the 
schilling currency was replaced by the reichsmark. The schilling was reintroduced as 
the national currency in November, 1945. 


(b) In the fall of 1944 bank balances in Belgium except for 10 per cent or the 
balances at May 9, 1940, whichever was the greater, were blocked and, apart from 
further nominal releases, were subject to individual investigation and justification of 
the source of the increase over May 9, 1940. Depending upon the circumstances in 
each case a progressive tax ranging up to 100 per cent was imposed upon such 
blocked balances. 


(c) As from September 30, 1939, the gulden became no longer legal tender in 
Danzig being replaced by the reichsmark. During the month prior to September 30, 
1939, the gulden was exchangeable for reichsmarks on the basis of 1 gulden=-70 
reichsmark. 

The quotation appearing above—for what it is worth—represents the equivalent 
of -70 deutsche mark without taking into consideration the reorganization of the 
German currency which resulted in the introduction of the deutsche mark. (See 
footnote (e) ). 


(d) The existence of an independent currency for Estonia came to an end with 
the incorporation of that state into the U.S.S.R. in 1940, the circulating medium from 
November 25, 1940, being the rouble. At that time conversion of kroons into roubles 
was made on the basis of 1 kroon=1-25 roubles. The quotation for the kroon is given 
above on this basis. 


(e) With the introduction of the deutsche mark about the end of June, 1948, credit 
balances were converted into deutsche marks at the rate of one deutsche mark for 
every ten old marks. After conversion only one-half of the proceeds were credited 
to free deutsche mark accounts, the remainder being placed in blocked deutsche 
mark accounts. In October, 1948, it was enacted that of every ten marks held in 
blocked deutsche mark accounts seven were to be cancelled, two transferred to free 
deutsche mark account, and one made available for investment in securities. 
Accordingly, every 1,000 marks originally held ultimately produced only 65 deutsche 
marks. 


(f) Following occupation by the Russian army in 1945, the pengo passed through 
a period of hyperinflation which ended on August 1, 1946, when it was replaced by the 
forint, the rate of conversion being 400 octillion pengoes (400 followed by twenty- 
seven zeros) to one forint. The official exchange rate was fixed at 11 7393 forints to 
one dollar. Since then, one kilogram of fine gold equals 13,210 forints, which corre- 
sponds to 1 forint equal to 0-:0757 gram of fine gold. In May, 1946, during the last 
stage of the inflation that destroyed the pengo, an auxiliary currency, the so-called 
tax-pengo was brought into circulation; this currency was converted at the rate of 
one forint to 200 million tax-pengoes. 


(g) The existence of an independent currency for Lithuania came to an end with 
the incorporation of that state into the U.S.S.R. in 1940, the circulating medium from 
November 25, 1940, being the rouble. At that time conversion of litas into roubles 
was made on the basis of 1 lita=-90 rouble. The quotation for the lita is given above 
on this basis. 


(h) Measures for the “rehabilitation” of the currency instituted by the Nether- 
lands authorities in 1945 involved the blocking of guilder accounts on September 26 
of that year. Releases from blocked account were permitted from time to time for 
specified purposes but the bulk of the funds could be employed only in Government 
bonds and taxes were levied on increments during the war years. 
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Schedule B 


Approximate value in terms of Canadian dollars of the following currencies 
as at June 30, 1939 


Country Unit Rate Source of quotation and remarks 
Austria schilling . 268225 See footnote (a) 
Belgium franc .0341 FRB certified rate for belga: 

5 francs=1 belga 
Bulgaria lev EOL215 FRB certified rate 
Channel Islands pound .69577 FRB certified rate 
Czechoslovakia koruna .034404 London “Economist” 
Danzig gulden .1888 London “Economist” 
Estonia kroon PAS London ‘Economist’ 
Finland markka .0206 FRB certified rate 
France franc .026568 FRB certified rate 
Germany reichsmark . 402343 FRB certified rate 
Greece drachma .008592 FRB certified rate 
Hungary pengo . 1962 FRB certified rate 
Italy lira .05278 FRB certified rate 
Lithuania lita .16779 London ‘‘Economist”’ 
Luxemburg franc .042625 see footnote (b) 
Monaco france .026568 see French franc 
Netherlands florin foe FRB certified rate 
Norway krone .2359 FRB certified rate 
Poland zloty . 188675 FRB certified rate 
Roumania leu .007058 FRB certified rate 
United Kingdom pound 4.69577 FRB certified rate 
U.S.S.R. rouble . 18928 London ‘Economist’ 
Yugoslavia dinar .02275 FRB certified rate 


In converting Federal Reserve Bank certified rates into Canadian terms the rate 
of 1-002% has been used. 

Quotations from the London “Economist” are the mean of the range of business 
as reported, converted at 4-693. 


(a) In March, 1938, when Austria was incorporated into the German Reich, schil- 
lings were exchanged for reichsmarks at the rate of 1-50 schillings per reichsmark. 
The quotation given above is based on the German reichsmark in this ratio. 


(b) Following a special decree of the Grand Duchy dated April 1, 1935, the Luxem- 
bourg franc was at this period equal to 1-25 Belgian francs. The quotation is based on 
the Belgian franc in this ratio. 
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Country 
British North 
Borneo 
Brunei 
Burma 
China 


Hongkong 
Indo-China 


Indonesia 
(Netherlands 
East Indies) 


Japan 
Malaya 
Philippine 
_ Islands 
Thailand 
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Schedule C 


Approximate value in terms of Canadian dollars of the following currencies 
as at June 30, 1941 


Unit 
Straits dollar 


Straits dollar 
rupee 


Shanghai 
dollar 


Hongkong 
dollar 


piastre 


florin 


yen 
Straits dollar 
peso 


baht 


Rate 
.5168 


.5168 
.33225 


.0587125 


. 276875 
.2915 


. 5829 


. 257825 


.9168 
.946575 


.4061 


Source of quotation and remarks 


Sterling area. 2/4 per Straits dollar 


Sterling area. 2/4 per Straits dollar 
Sterling area. 1/6 per rupee 


FRB certified rate 


Sterling area. 1/3 per Hongkong dollar 


Samuel Montagu & Co., London, 
“Review of Foreign Exchanges” 


Samuel Montagu & Co., London, 
“Review of Foreign Exchanges” 


FRB certified rate 

Sterling area. 2/4 per Straits dollar 

Samuel Montagu & Co., London, 
“Review of Foreign Exchanges” 

Samuel Montagu & Co., London, 
“Review of Foreign Exchanges” 


In converting Federal Reserve Bank certified rates to Canadian currency the 
Foreign Exchange Control Board official buying rate of 1:10 has been used. 

In the case of sterling area territories the official sterling equivalent has been used 
converted into Canadian terms at the Foreign Exchange Control Board official buying 


rate of 4-48. 


Quotations from Samuel Montagu & Co.’s “Review of Foreign Exchanges” are 
the mean of the range of business as reported, converted at the Foreign Exchange 
Control Board official buying rate of 4:43. 
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Order in Council 
P.C. 667 of February 4, 1952 


WHEREAS by Order in Council P.C. 3951 of 31st July 1951 the Right 
Honourable James Lorimer Ilsley, P.C., K.C., Chief Justice of Nova Scotia, 
was appointed a Commissioner to inquire into and report upon claims arising 
out of World War II that have been asserted by Canadians in respect of death, 
personal injury, maltreatment and loss of or damage to property; 


AND WHEREAS requests have been made with respect to losses resulting 
from deaths or injuries for payment of interim compensation pending the 
completion of the investigation of all such claims; 


AND WHEREAS the Commissioner was requested to submit an interim report 
on the practicability of making payments of interim compensation and by his 
interim report dated November 2, 1951, the Commissioner has recommended 
payment of interim compensation in certain cases. 


THEREFORE, His Excellency the Administrator in Council, on the recom- 
mendation of the Secretary of State, is pleased to authorize and doth hereby 
authorize the Minister of Finance to make payment by way of advance on 
“'account of compensation that may finally be awarded with respect to war 
claims that the Treasury Board is satisfied are eligible for payment in accord- 
ance with the rules set out in the Schedule hereto, to be known as the “War 
Claims Interim Compensation Rules’, the payments to be made out of moneys 
appropriated by Parliament to provide for miscellaneous, minor and unforeseen 
expenses or out of moneys provided by Parliament for the payment of war 


claims. 


N. A. ROBERTSON, 
Clerk of the Privy Council. 


SCHEDULE 


1. These rules may be cited as the “War Claims Interim Compensation 
Rules”’. 


Interpretation 


2. In these rules, 

(a) “act complained of’? means the act of the belligerent armed 
forces or the maltreatment causing the death or injury in respect of which 
a claim is made; 

(b) “Canadian domicile” means Canadian domicile within the mean- 
ing of the Immigration Act; 

(c) “child” includes step-child, adopted child, grandchild and a 
person to whom the deceased or the claimant stood in loco parentis; 

(d) “civilian” means a person who at the time of the death or act 
complained of, as the case may be, was not a member of any armed forces, 
police forces, organized group or other class to or in respect of all or some 


members of which benefits have been provided by way of pension, gratuity, 
or other compensation for injury or death arising out of service in World 


War II under 
The Pension Act 
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The Women’s Royal Naval Services and the South African Military 
Nursing Service (Benefits) Act 
The Civilian War Pensions and Allowances Act 
The Special Operators War Service Benefits Act 
The Supervisors War Service Benefits Act 
or any similar statute or regulation of Canada or Newfoundland or of any 
other country and notwithstanding that such pension, gratuity or compen- 
sation may not be payable to or in respect of that person; although he is 
a member of the class; 
(e) ‘domicile’ means ‘domicile’? in accordance with the principles 
of the Common Law; 
(f) “enemy government” means the government of any of the German 
Reich, Hungary, Italy, Japan and Roumania; 
(g) ‘‘operations of war’? means 
(1) acts of actual warfare by belligerent armed forces, enemy, 
allied or Canadian, outside of Canada and Newfoundland, and 
(11) maltreatment in internment or detention by the civilian or 
military authorities of an enemy government; 


(h) “parent” includes father, mother, grandfather, grandmother, step- 
father, step-mother, a person who adopted a child and a person who stood 
in loco parentis to the deceased or to the claimant; 

(1) ‘World War IT’ means 

(i) in the case of the war against the German Reich, Hungary, 
Italy and Roumania, the period from September 1, 1939 until 
May 8, 1945; and 

(ii) in the case of the war against Japan, the period from Decem- 
ber 7, 1941, until September 2, 1945. 


Canadian 


3. (1) For the purposes of these rules “Canadian” means:— 

(a) with respect to any time on and after the first day of January, 
1947, a Canadian citizen within the meaning of the Canadian Citizenship 
Act, and 

(b) with respect to any relevant time before the first day of January, 
1947, means a person 

(i) who was born in Canada and had not become an alien at the 
relevant time; 
(ii) who was born outside of Canada and his father, or in the 
case of a person born out of wedlock, his mother, 
(A) was born in Canada and had not become an alien at the 
time of that person’s birth, or 
(B) was, at the time of that person’s birth, a British subject 
who had Canadian domicile 


if at the relevant time that person had not become an alien and had either 
been lawfully admitted to Canada for permanent residence or was a minor; 
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(iii) who was granted or whose name was included in a certificate 
of naturalization granted in Canada and that person had not 
become an alien at the relevant time; 


(iv) who at the relevant time was a British subject who had 
Canadian domicile; 


(v) who being a woman other than a woman who comes within 

paragraph (iii) or (iv) 

(A) before the relevant time was married to a man who at the 
time of the marriage possessed the qualifications set out 
in paragraphs (i), (1i), (iil) or (iv); and 

(B) at the relevant time was a British subject and had been 
lawfully admitted to Canada for permanent residence; or 


(vi) who at the relevant time was a British subject having a 
domicile in Canada. 


(2) For the purposes of these rules, Newfoundland shall be deemed at all 
times to have been part of Canada. 


(3) Where any question arises under these rules as to whether a person 
had Canadian domicile or was or is a Canadian citizen within the meaning 
of the Canadian Citizenship Act at any time, or had domicile in Canada or 
was a British subject at any time, the Custodian avpointed by the Revised 
‘Regulations respecting Trading with the Enemy (1943) or the Treasury Board 
may refer the question to the Deputy Minister of Citizenship and Immigration, 
the Under-Secretary of State for External Affairs or the Deputy Head of any 
other Department having information with respect thereto for his opinion and 
advice and may request to be furnished with such information as may be 
available to him or the Deputy Minister, Under-Secretary or other Deputy 
Head shall furnish such opinion, advice or information. 


Interim Compensation 


4. Payment may be made of an amount not exceeding one-half of the 
amount that the Treasury Board is satisfied is the amount of the loss sustained 
by a claimant, or $2,000, whichever is less, if the Treasury Board is satisfied 

(a) that the claimant is undergoing serious financial hardship at the 
time he makes his claim for payment, and 

(b) that the loss resulted from injury to the claimant or to his wife 
or child, or from the death of another person, caused by operations of 
war during World War II and the requirements of these rules are complied 
with. 


5. Where a claim is for loss resulting from the death of a person payment 
may be made if the following requirements are met: 


(a) the claimant was a Canadian at the time of the act complained 
of, at the time of the death and at the time the claim is allowed; 


(b) the claimant was the spouse, parent or child of the deceased; 


(c) the deceased was a civilian at the time of the act complained of 
and at the time of the death; 


(d) the amount of the claim does not exceed the pecuniary loss 
suffered by the claimant as a result of the death of the deceased. 
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6. Where a claim is for loss resulting from personal injuries, payment 
may be made if the following requirements are met:— 


(a) the injury was sustained by the claimant or his wife or child; 


(b) the claimant was a Canadian at the time of the act complained of 
and at the time the claim is allowed; 


(c) the person injured was a civilian at the time of the act complained 
of; 

(d) the amount payable does not exceed the pecuniary loss to the 
claimant resulting from the injury, and in computing the pecuniary loss 
permanent impairment of earning capacity shall be included as a ground 
of loss, but earning capacity is not deemed to have been impaired during 
any period of internment or detention. 


7. In computing the pecuniary loss under Section 5(d) or Section 6(d), 
no amount shall be allowed with respect to pain and suffering, loss of enjoy- 
ment of life, loss of consortium, or loss or diminution of expectation of life. 


8. No interim compensation is payable if, in the opinion of the Treasury 
Board, the claimant is likely to receive or has received fair and reasonable 
compensation from another source in respect of the death or injury for which 
the claim is made. 


9. It shall be a condition to the payment of interim compensation that 
the claimant undertake and agree to repay to His Majesty the amount paid 
by way of interim compensation if it is subsequently determined that the 
claimant is not eligible to receive any compensation, or such part of the amount 
paid as is in excess of the amount that it is subsequently determined that 
the claimant is eligible to receive, for the loss in resvect of which the claim 
was made. 


10. Where the claim has been made by or on behalf of an infant or other 
person under any legal incapacity, payment may be made to such person and 
on such conditions as the Treasury Board may determine. 


Procedure 


11. A claim for interim compensation under these rules shall be made to 
the Custodian appointed by the Revised Regulations respecting Trading with the 
Enemy (1943) in such form and manner as the Treasury Board may prescribe. 


Order in Council 


P.C. 4267 of October 9, 1952 


WHEREAS pursuant to Order in Council P.C. 3951 of 31st July, 1951, the 
Right Honourable James Lorimer Isley, Chief Justice of Nova Scotia, was 
appointed a Commissioner under Part I of the Inquiries Act to inquire into 
and report upon War Claims arising out of World War II made by Canadians 
in respect of death, personal injury, maltreatment, and loss of or damage 
to property; 
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AND WHEREAS a report dated February 25, 1952, entitled “Report of 
the Advisory Commission on War Claims” has been made by the said 
Commissioner containing certain recommendations pertaining to the classifica- 
tion of War Claims, the priorities to be established for the payment of claims, 
the maximum compensation to be prescribed in relation to any class of claims 
or claimants, the method to be adopted for determining losses and for the 
payment of compensation, and other related matters; 


AND WHEREAS it is necessary that regulations be made to govern the 
payment of compensation from the War Claims Fund to such claimants as 
may be found to have valid claims. 


Now, THEREFORE, His Excellency the Governor General in Council, on 
the recommendation of the Right Honourable Louis S. St-Laurent, the Prime 
Minister, and pursuant to Vote 696 of The Appropriation Act, No. 4, 1952, 
is pleased to make the annexed War Claims Regulations, and they are hereby 
made and established, accordingly. 


J. W. PICKERSGILL, 
Clerk of the Privy Council. 


WAR CLAIMS REGULATIONS 


1. These regulations may be cited as the War Claims Regulations. 


2. In these regulations, 

(a) “‘war claims” means a claim for compensation arising out of 
World War II; 

(b) “War Claims Commissioner” means a commissioner to be 
appointed after the coming into force of these regulations for the purpose 
of inquiring into, reporting upon and making recommendations with 
respect to the payment of war claims in particular cases; 

(c) “War Claims Fund” means the War Claims Fund established by 
Vote 696 of The Appropriation Act, No. 4, 1952; and 

(d) ‘‘war claims rules” and “rules” means the rules established by 
section three. 


3. The recommendations contained in the Report of the Advisory Com- 
mission on War Claims dated February 25, 1952, modified to the extent 
specified in the Schedule hereto, shall constitute the rules governing payment 
out of the War Claims Fund of compensation in respect of war claims. 


4. (1) Payment may be made out of the War Claims Fund, with the 
approval of the Treasury Board, to a person, or to another on his behalf, in 
respect of a war claim, of an amount that, in the opinion of the War Claims 
Commissioner, that person is eligible to receive under the war claims rules. 

(2) Notwithstanding subsection one, payment may be made out of the 
War Claims Fund of compensation for maltreatment at the per diem rates 
specified in the rules to a person, or to another on his behalf, where, in the 
opinion of the Treasury Board, that person is eligible to receive such 
compensation under the rules. 

(3) In approving payments under this section, the Treasury Board shall 
determine the times at which such payments shall be made to give effect to the 
order of priorities established by the war claims rules. 


5. No right to payment is conferred by these regulations. 


6. These regulations shall be administered by the Secretary of State. 
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Schedule 


1. Claims by Canadians 


(a) Where a claim is made for maltreatment and the person who 
suffered the maltreatment was at the time when the maltreatment 
occurred a member of the armed forces of Canada, the claimant shall be 
deemed to have been a Canadian both at the time of the maltreatment 
and at the time of presentation of the claim. 


(b) For the purpose of determining whether a corporation is a 
Canadian at any relevant time, of the three tests recommended by the 
Advisory Commission on War Claims, only those as to residence and 
trading are retained and the test relating to ownership of outstanding 
securities is deleted. 


(c) A corporation regarded as having had residence both in Canada 
and outside of Canada at any relevant time may be treated as at that 
time having had Canadian residence only if it then was incorporated in 
Canada. 


2. Maltreatment 


(a) In respect of the European Theatre: 


Where a person has been in the direct custody of members of an 
organization declared a criminal organization by the International Military 
Tribunal, Nuremberg, (such organizations being the SS, SD, Gestapo and 
Leadership Corps), and is ineligible for an award under the Sumner 
Commission test, he may, if held in such custody for a period of fourteen 
days or more, be awarded one dollar per diem for each day of such 
custody, but should such custody have been for less than fourteen days any 
award on a per diem basis shall be within the discretion of the War 
Claims Commission. The receipt of or the eligibility for a pension under 
the Pension Act for disability consequent upon maltreatment shall not 
be taken into account in determining eligibility for or the amount of a 
per diem award or a lump sum award for maltreatment. 


(b) In respect of the Far Eastern Theatre: 

Maltreatment awards at the rate of one dollar per diem to or in 
respect of former prisoners of war of the Japanese eligible therefor under 
the Report of the Advisory Commission on War Claims may be paid in a 
lump sum as in the case of such awards to or in respect of civilians, and 
such payments shall include any benefit for which the recipients may be 
eligible pursuant to Article 16 of the Treaty of Peace with Japan. 


3. Claims for Property Losses 


(a) In any case in which final compensation for such loss has been 
provided for by or under an Act of the Parliament of Canada or by the 
Governor in Council, no claim on the War Claims Fund in respect of 
such loss shall be admitted. 

(b) In the recommendation relating to the payment of certain 
expenses of claimants, the words “in former enemy or enemy-occupied 
territory” are substituted for the word “abroad’’. 


4. Priorities 


(a) Maltreatment is placed on the same priority basis as death and 
personal injury. 
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(b) The following additional order of priority is inserted immediately 
before the concluding order of priority; 

all remaining claims for compensation for property losses up to an 

additional $50,000 in full, or if the balance in the Fund is not sufficient 

to pay them in full, then pro rata. 


5. Interest 
Simple interest at three per centum per annum may be paid on the 
following classes of awards: 
(a) For property losses on the high seas from the date of the loss; 


(b) For personal injury or death on the high seas from the date of the 
loss; 


(c) For disbursements for medical and similar expenses from the date 
of the disbursement; and 


(d) For all other claims, excluding awards for maltreatment, from 
January 1, 1946. 


6. Limitation of Time for Filing Claims 
(a) Notice of a claim must be received by the War Claims Commis- 
sion not later than December 31, 1953. 


(b) A claim for maltreatment shall be deemed to be presented at the 
time when it is first made or on the date of coming into force of the 
War Claims Regulations, whichever is the later. 
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Commission 


VINCENT MASSEY 
(15.53) 


CANADA 


ELIZABETH THE SECOND by the Grace of God of Great Britain, Ireland 
and the British Dominions beyond the Seas Queen, Defender of the Faith. 


To ALL To WuHomM these Presents shall come or whom the same may in 
anywise concern,—GREETING: 


W. Ri JACKEPT, | WHEREAS pursuant to the Provisions 
AcTING DEPUTY ATTORNEY GENERAL, } of Part I of the Inquiries Act, Chapter 
CANADA. |} 99 of the Revised Statutes of Canada, 


1927, Our Governor in Council, by Order P.C. 4354 of the twenty-third day 
of October, in the year of Our Lord one thousand nine hundred and fifty-two, 
a copy of which is hereto annexed, has authorized the appointment of Our 
Commissioner therein and hereinafter named (to be called the Chief War 
Claims Commissioner and to preside over the War Claims Commission), to 
inquire into all particular claims made by Canadians arising out of World 
War II that may be referred to him and for which compensation may be paid 
from the War Claims Fund or from any other fund established for the payment 
of compensation in respect of such claims, and to report to the Secretary of 
State stating whether in his opinion the claimant or other person is eligible, 
under the rules referred to in section three of the War Claims Regulations 
established by Order in Council, P.C. 4267, of the ninth day of October, one 
thousand nine hundred and fifty-two, to receive a payment out of the War 
Claims Fund, together with the reasons for his opinion and his recommenda- 
tion as to the amount that in his opinion should be paid in respect of each 
such claim. 


AND WHEREAS Our Governor in Council has further directed that Our 
said Commissioner shall be the Advisory Commissioner on Claims under the 
Treaty of Peace with Italy to inquire into and make reports and recommenda- 
tions to the Minister of Finance concerning the matters svecified in the War 
Claims (Italy) Settlement Regulations, pursuant to the provisions thereof. 


Now Know YE that by and with the advice of Our Privy Council for 
Canada, We do by these Presents nominate, constitute and appoint the 
Honourable Thane A. Campbell, Chief Justice of the Supreme Court of 
Judicature of Prince Edward Island, to be Our Commissioner to conduct such 
inquiries and to report as aforesaid. 


To Have, HOLD, EXERCISE AND ENJoy the said office, place and trust unto 
the said Thane A. Campbell, together with the rights, powers, privileges and 
emoluments unto the said office, place and trust, of right and by law appertain- 
ing, and as are more particularly set out in the said Order in Council, during 
Our pleasure. 


AND we do hereby authorize the Chief War Claims Commissioner to 
engage the services of 
(a) a Secretary and such accountants, engineers, technical advisers 
or other experts, clerks, reporters and assistants as he deems necessary or 
advisable, those persons to be seconded from the staffs of the various 
departments and agencies of the Government of Canada without expense 
to such departments and agencies, and 


(b) such other clerical assistants as he deems necessary or advisable. 
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AND we do hereby require ail departments and agencies of the Government 


of Canada to furnish such assistance or information as may be required by 
the Commission. 


In TESTIMONY WHEREOF We have caused these Our Letters to be made 
Patent and the Great Seal of Canada to be hereunto affixed. 
Our Right Trusty and Well-beloved Counsellor, Vincent Massey, Member 


of Our Order of the Companions of Honour, Governor General and 
Commander-in-Chief of Canada. 


At OuR GOVERNMENT HOUSE, in Our City of Ottawa, this Twenty-third day of 
October in the year of Our Lord one thousand nine hundred and fifty-two 


and in the First year of Our Reign. 
By Command, 


C. STEIN, 
Under Secretary of State. 
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Order in Council 
P.C. 4854 of October 23, 1952 


The Committee of the Privy Council, on the recommendation of the Right 
Honourable Louis S. St-Laurent, the Prime Minister, advise as follows: 


(1) That, under and in pursuance of Part I of the Inquiries Act, a 
Commission do issue appointing the Honourable Thane A. Campbell, Chief 
Justice of the Supreme Court of Judicature of Prince Edward Island, to 
be a Commissioner (to be called the Chief War Claims Commissioner) to 
inquire into and report upon claims made by Canadians arising out of 
World War II for which compensation may be paid from the War Claims 
Fund or from any other fund established for the payment of compensation 
in respect of such claims; 


(2) That the said Commissioner inquire into all particular claims on 
the War Claims Fund that may be referred to him, and that he report in 
respect of each such claim to the Secretary of State stating whether in 
his opinion the claimant or other person is eligible under the rules 
referred to in section three of the War Claims Regulations established by 
Order in Council P.C. 4267 of 9th October 1952 to receive a payment out 
of the War Claims Fund, together with the reasons for his opinion and 
his recommendation as to the amount that in his opinion should be paid 
in respect of each such claim; 


(3) That the said Commissioner be the Advisory Commissioner on 
Claims under the Treaty of Peace with Italy to inquire into and make 
reports and recommendations to the Minister of Finance concerning the 
matters specified in the War Claims (Italy) Settlement Regulations 
pursuant to the provisions thereof; 


(4) That additional Commissioners be appointed pursuant to the 
Inquiries Act as may be required to inquire into the report upon such 
claims, and that the Chief War Claims Commissioner and the said Com- 
missioners be known as the War Claims Commission, over which the Chief 
War Claims Commissioner shall preside. 


(5) That the Chief War Claims Commissioner engage the services of 
(a) a Secretary and such accountants, engineers, technical advisers 
or other experts, clerks, reporters and other assistants as he deems 
necessary or advisable, those persons to be seconded from the staffs of the 
various departments and agencies of the Government of Canada without 
expense to the said departments and agencies, and 
(b) such other clerical assistants as he deems necessary or advisable, 
and that they be paid such remuneration as the Chief War Claims Commis- 
sioner, with the approval of the Treasury Board prescribes; 


(6) That all departments and agencies of the Government of Canada 
furnish such assistance or information as may be required by the 
Commission; 

(7) That the Chief War Claims Commissioner be paid his actual travel- 
ling and living expenses while absent from his place of residence, for which 
accounts shall be submitted; 

(8) That the expenses incurred under this order be paid out of the 
War Claims Fund. 


J. W. PICKERSGILL, 
Clerk of the Privy Council. 


[xx] 


189 


Order in Council 
P.C. 1953-334 of March 5, 1953 


His Excellency the Governor General in Council, on the recommendation 
of the Right Honourable Louis S. St-Laurent, the Prime Minister, and pursuant 
to Vote No. 696 of the Appropriation Act, No. 4, 1952, is pleased to amend the 
War Claims Regulations made and established by Order in Council P.C. 4267 
of 9th October, 1952, and the said Regulations are hereby amended by 
adding to paragraph two of the Schedule thereto the following new sub- 
paragraphs (c) and (d): 


(c) Surviving awards—civilian claims: 
Where there is a valid death claim in addition to a claim for maltreatment 
the accrual of the benefits of the maltreatment award to the widow, 
dependent husband, child, children, dependent parent or parents of the 
deceased as the case may be, shall not be taken into account in determining 
the pecuniary loss which he, she, or they, have suffered from the death. 


(d) Surviving awards—dependents of service personnel: 


Where maltreatment caused death but there is no valid death claim 
because the deceased was a prisoner of war and pension is payable on 
account of his death, the maltreatment award payable to the widow, 
dependent husband, child, children or other dependent shall be paid to 
such dependent notwithstanding the fact that such dependent is in receipt 
of a pension in respect of the death, and without any deduction on account 
of such pension. 


JW a PICK EROGILE: 
Clerk of the Privy Council. 
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Order in Council 
P.C. 1953-554 of April 9, 1953 


His Excellency the Governor General in Council, on the recommendation 
of the Secretary of State and pursuant to Vote 696 of The Appropriation Act, 
No. 4, 1952, is pleased to amend the War Claims Regulations made and 
established by Order in Council P.C. 4267 of 9th October, 1952, as amended, 
and the said Regulations are hereby further amended by adding to the 
Schedule thereto the following new paragraph as paragraph seven thereof: 


7. Where the Chief War Claims Commissioner is satisfied that a 
claimant is entitled to receive a payment of compensation from the 
Governments of Hungary or Roumania pursuant to the Treaties of Peace 
with Hungary and with Roumania, and that the amount thereof has not 
been paid to the claimant, he shall not in applying the Rules regard such 
entitlement as satisfaction otherwise provided for, provided that the 
claimant has assigned his rights to such entitlement to the Crown in 


right of Canada. 


J. We PICKERSGILGE, 
Clerk of the Privy Council. 


Poe 


APPENDIX “SUPP. k” 


Report of the Advisory Commissioner on Claims 
under the Treaty of Peace with Italy 


Pursuant to Section 6 of the War Claims (Italy) Settlement Regulations, as 
reestablished by Order in Council P.C. 1954—1723, and to Section (3) of Order 
in Council P.C. 4354 of October 23, 1952, I have inquired into all claims under 
the said Regulations which have been presented or referred to me. 


I have already submitted individual reports on all cases in which hearings 
and reviews were conducted, namely: 


Recommendations for payment after hearing and review .. 58 
Recommendations for disallowance after hearing and review 15 
The remaining claims were rejected by reason of prima facie 
defects or insufficiency of materials on file; they are listed in 
the annexed Schedule, and I now recommend that they be dis- 
allowed for the reasons there outlined ..... Svesen unset. va .s 46 


As a result of my affirmative recommendations in the 58 cases, the follow- 
ing amounts were paid to claimants or to their representatives: 


PLODEDLY » LOSSCSuNe sili ies VS ecalnuouens Sis ay dao ate eeaete hee E wos Lire 86,369,239.10 
Expenses. allowed to claimants 22: 2 etfs sknes Soe en ee 2,059,958.00 
making?a total Of) wos. c nce cc nec re sd eee ee ee ee Lire 88,429,197.10 
OF StUCHCOULVAICT Ce Olue.. « oafevsce eh cleie nee enka voles ataratele ono anaeate $ 136,916.25 


The amounts so paid were, of course, exclusive of the claims of Aluminium 
Limited and Estate of Alexander MacKenzie, which were settled by special 
arrangement outside the terms of the Regulations. 


Dated at Ottawa this 24th day of March, A.D. 1960. 
(Sgd.) THANE A. CAMPBELL 
Advisory Commissioner. 
To The Honourable, 


the Minister of Finance, 
Ottawa. 
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THE WAR CLAIMS COMMISSION 


Schedule to Appendix “Supp. E” 


CLAIMS UNDER ITALIAN TREATY 


DISALLOWED 
“A”—Lack of Prosecution 10762 
68 CW Bolley, C. 10838 
160 CW De Francesco, Felice Mrs. 10854 
461 CW Ronci, Phillip 10884 
965 BLW Prattico, Renato 11043 
967 CW Starnino, Padina Mrs. 
2124 CW Frank, Nora E. Mrs. 
2770 BEW Baldassari, Davina Mrs. 365 
2997 BEW Di Raddo, Patsy 738 
3657 BDW Thalheim, A. 955 
3749 BDW Lehnecke, George 1160 
5558 BDW Prata, Giuseppe A. 
10307 CW Diodati, Carmine 


“B”’—_Withdrawn or Discontinued 


178 CW Donatelli, Pasquale 
191 CW Greenland, W. H. 

529 CW  Fallini, Joseph 
2159 BGW Schaffer, Henri 
2366 BKW Hankey, Phyllis A. 
3107 BEW Fera, Frank Estate 
3227 BDW Ferguson, T. Lowe 
9748 


“C”’—Late Application 


10419 CW 
10698 CW 
10700 CW 
10717 CW 


Micucci, Mariano 
Di Ponio, Guiseppe 


Boccioletti Brothers 
D’Ambrogio, Salutina Mrs. 
10729 BEW Radusinovich, Marko 


2123 
2383 
2390 


3636 


CW 
CW 
CW 
CW 
CW 


Gattoni, Quintilio 
Novak, M. 
Masciangelo, Enrico 
Porielli, Francesco 
Tam, Virginio 


“D”—Lack of Proof of National Status 


at Relevant Times 


CW Minchella, Antonio 

CW Loffredi, Silvio 

BEW Bittolo, Cristoforo 

CW Maiorano, Nicola & Maria 
Rosa 

BDW Poggetto, E. A. (deceased) 

BEW Weiser, Julius 

BEW Newman, Oskar C. 
ceased) 

BDW Abravanel, G. de 


(de- 


4067 BEW Norton, H. J. 


10850 


CW Vellone, Giovannina (nee 
Parilio) 


“Eh”_Lack of Prima Facie Proof of 


BEW Stodart, A. B. (deceased) 


20 


248 
1454 
2126 
2153 
9752 


Validity of Claim 

BDW Askonas, Charles 
(deceased) 

BEW Halifax Fire Insurance Co. 
BIW Kelly, Douglas & Co. 
CW De Lengerke, John E. 
BDW Sauer, Herman (Dr.) 
BDW Marandola, Arduino 


APPENDIX “SUPP. F” 


Supplementary Report of the Advisory Commissioner on 
Claims under the Treaty of Peace with Italy 


Since my general Report dated 24th March 1960, two changes are to be 
noted in the information therein set forth: 


(a) By Order in Council P.C. 1960-1019 of 28th July 1960 the War Claims 
(Italy) Settlement Regulations were amended to extend the time for applica- 
tions by claimants to 30th November 1954. Pursuant to the amendment nine 
claims which were previously disallowed on account of lateness of application 
have been revised and paid. This has involved a total additional payment of 
Lire 2,328,200.32 for property losses and Lire 240,604 for expenses. 


(b) It has been possible to make a few slight corrections in the summa- 
ries and schedule submitted in my former Report. 


As a result of the two above noted factors, the number of claims inquired 
into may now be summarized as follows: 


Recommendations for payment after hearing and review ...... 58 
Claims previously rejected but now paid by reason of P.C. 

DO ee kh tr aerate eet Sl nea te yg els oc on taal a eg gledcva la. inte at ev doar el at ay hore wy Seah 9 
Recommendations for disallowance after hearing and review .. 10 
Claims recommended for disallowance on account of prima facie 

defects or insufficiency of materials on file ........ waren 47 
Potalenumper Of Claims Induiredsinto oe. see oe ae ec ce lees 124 


The revised totals of amounts paid to claimants or to their representatives are 
as follows: 


TREODCTI Vis LOSSES ths icon cia) etek d Siothes Stoke Coie Yet baie Sho, a iwi ele nice angen Steeels Lire 88,697,439.41 
EEX DENSECS ALLOWEO LO SCIAIIN AN ES) i. ole :e ced. occ seis, e)e, enone, camel egmtnicke 2,300,562.00 
DO AT ere LO GR ei ete lbcs, cae fe fa fete) aa) ain er eae ekuregcn/ ond gis haieda cette Lire 90,998,001.42 
OTe COUT A COUOL 2 aes setters: a iced tela thckate CE wgiee gh «eterna on $ 140,823.67 


A revised Schedule listing and classifying the 47 claims recommended for 
disallowance without individual reports is hereto appended. 


Dated this 8th day of December A.D. 1960. 


(Sgd.) THANE A. CAMPBELL 
Advisory Commissioner. 


To the Honourable, 


the Minister of Finance, 
Ottawa. 
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THE WAR CLAIMS COMMISSION 


Revised Schedule to Appendix “Supp. F” 


CLAIMS UNDER ITALIAN TREATY 


DISALLOWED 
“A”__Lack of Prosecution 10762 CW 
16 CW Antonucci, Guy 10838 CW 
68 CW  Bolley, C. 10854 CW 
160 CW De Francesco, Felice Mrs. 10884 CW 
461 CW Ronci, Phillip 11043 CW 
965 BLW Prattico, Renato 


967 
2124 
2770 
2997 
3657 
3749 
5558 

10307 


CW  Starnino, Padina Mrs. 
CW Frank, Nora E. Mrs. 


BEW Baldassari, Davina Mrs. 


BEW Di Raddo, Patsy 

BDW Thalheim, A. 

BDW Papillon, Rev. Antonin 
BDW Prata, Giuseppe A. 
CW Diodati, Carmine 


“B”—Withdrawn or Discontinued 


178 
191 
529 
2159 
2366 
3107 
3227 
9748 


CW Donatelli, Pasquale 
CW Greenland, W. H. 
CW ‘Tallini, Joseph 
BGW Schaffer, Henri 
BKW Hankey, Phyllis A. 
BEW Fera, Frank Estate 
BDW Ferguson, T. Lowe 
BEW Stodart, A. B. 


“C”_Late Application 


10419 
10698 
10700 
10717 
10729 


CW 
CW 
CW 
CW 
BEW Radusinovich, Marko 


Micucci, Mariano 
Di Ponio, Giuseppe 
Boccioletti Brothers 


(deceased) 


D’Ambrogio, Salutina Mrs. 


Gattoni, Quintilio 
Novak, M. 
Masciangelo, Enrico 
Porielli, Francesco 
Tam, Virginio 


“D”—Lack of Proof of National Status 
at Relevant Times 


738 CW 
955 BEW 
1160 CW 


2123 BDW 
2383 BEW 
2390 BEW 


3636 BDW 
4067 BEW 
10850 CW 


1996 BEW 


“E”’—Lack of 
Validity 


20 BDW 


248 BEW 
1454 BIW 
2126 CW 
2153 BEW 
9752 BDW 


Loffredi, Silvio 

Bittolo, Cristoforo 
Maiorano, Nicola & Maria 
Rosa 

Poggetto, E. A. (deceased) 
Weiser, Julius 

Neuman, Oskar C. 
(deceased) 

Abravanel, S. de 

Norton, H. J. 

Vellone, Giovannina (née 
Pacilio) 

Dunhill, Herbert 


Prima Facie Proof of 

of Claim 

Askonas, Charles 
(deceased) 

Halifax Fire Insurance Co. 
Kelly, Douglas & Co. 

De Lengerke, John E. 
Sauer, Herman (Dr.) 
Marandola, Arduino 


APPENDIX “SUPP. G” 


Additional Supplementary Report of the Advisory 
Commissioner on Claims under the Treaty 
of Peace with Italy 


I have recently edited for publication, in connection with the final Report 
of the War Claims Commission, a number of cases which illustrate the princi- 
ples and procedure underlying approval or disallowance of claims under the War 
Claims (Italy) Settlement Regulations. 


In the course of such editing, I noticed one claim which had been decided 
adversely to the claimants on 26th March 1958—Re Teoli, No. 57 (IT.), and 
which did not come before me for further review at the time of later decisions 
on the same question in December 1958 and October 1959. In fairness to the 
claimants and in order to reconcile the decisions in the three cases, I have now 
again reviewed the Teoli case and recommended a modest award for war 
damage in Italy. The effect, as may be seen by reference to the edited Report, is 
to apply the provision of the second sentence of Section 9(b) of Article 78 of 
the Treaty of Peace with Italy as superseding a principle of Italian domestic 
law. The other cases concerned are Re d’Errico, No. 69 (IT) and Re Dizazzo, No. 
66 (IT.). 

In my inquiry into claims under the Treaty of Peace with Italy, pursuant 
to references by the Minister of Finance under the authority of The War Claims 
(Italy) Settlement Regulations, as consolidated by P.C. 1954-1723, (APPENDIX 
“k”? to 1960 Report of War Claims Commission) I relied almost entirely on the 
use of the facilities of the War Claims Commission, and on the assistance of its 
Deputy Commissioners and staff with the co-operation of the various Depart- 
ments of the Canadian Government. One special adviser on Italian background 
and Italian law was added to the Commission’s staff to assist in the processing 
and hearing of claims under the Treaty with Italy. 


I conservatively estimate the additional cost incurred by the Commission 
by reason of my inquiry into claims under the Italian Treaty at $45,000.00. 
Obviously, a similar inquiry by a separate commission would have cost at least 
twice that amount, but conversely the Italian Treaty inquiry furnished the War 
Claims Commission with a good deal of information on which to base residual 
awards to many of the same claimants under the War Claims Rules. 


I therefore respectfully recommend that sub-section (4) of section 6 of the 
War Claims (Italy) Regulations be rescinded and an amending Order-in-Coun- 
cil enacted in its stead to provide that from the 290 million lire paid by Italy to 
Canada in satisfaction of its general obligations to Canada and Canadians under 
the Treaty there be paid and transferred to the War Claims Fund the sum of 
forty-five thousand dollars to reimburse the latter Fund in part for the 
expenses incurred by the War Claims Commission by reason of the Commis- 
sioner’s inquiry into claims under the Treaty of Peace with Italy. As the 
“Commissioner” does not receive any remuneration, the former reference to the 
determination and payment thereof may be omitted. 
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As mentioned in my Supplementary Report dated 8th December 1960, nine 
claims previously rejected were reconsidered and paid by reason of the exten- 
sion to 30th November 1954 of the last date formaking applications—P.C. 
1960-1019 of 28th July 1960. That extension was granted in order to effect a 
correspondence between the dates prescribed for filing claims under the (Italy) 
Settlement Regulations and under the War Claims Rules. Ten other applica- 
tions, which had previously been rejected for lateness, were still not in time to 
take advantage of the extended date.—Revised Schedule Category ‘‘C’”’, to my 
December 1960 Supplementary Report. 


Cases have been selected and edited for publication in numerical order, 
with topical references to be provided by the Index. 


Dated this 22nd day of November A.D. 1966. 


(Sgd.) THANE A. CAMPBELL 
Advisory Commissioner. 


To the Honourable, 
the Minister of Finance, 
Ottawa. 


APPENDIX “SUPP. H” 


War Claims Fund (W.W. I1)—Total Expenditure 


Administration Expenses of the War Claims Commission 


Total to 
September 30, 1966 
SEN SOW fons Aa ie ie il chs IUGR Acer eer Larger ena ang we gee eh Oey a $447,767.28 
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Maltreatment (Supplementary) 
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WAR CLAIMS COMMISSION 


Re Hungarian Peace Treaty 


Charlottetown, P.E.I., June 17, 1960. 


“As appears by my letter of 19th April, 1955, the suggested reimburse- 
ment of the War Claims Fund at 2/3 of the total awards, inclusive of capital 
and interest, which were being recommended by the Commission under the 
War Claims Rules was intended to be a minimal estimate for interim 
reimbursement. ; 


Although reparation awards contemplated by the Hungarian Peace Treaty 
are limited to 2/3 of the value of the respective properties, that 2/3 is based 
on replacement value, i.e. the sum necessary to purchase similar property or 
to make good the loss suffered, and the amount so contemplated is to be fixed 
at the date of payment. 

Our experience with the analogous provision of the Treaty of Peace with 
Italy under which reparation was based on 2/3 of the October 1952 replacement 
value, has been that the amount of capital awards (2/3) under the Italian 
treaty have been slightly in excess of the corresponding capital awards (100%) 
for the same losses under the War Claims Rules. The reason for this apparent 
anomaly is, of course, that compensation under the War Claims Rules is limited 
to the reasonable market value on the lower scale prevailing at 30th June 1939. 

In the case of claims under the Hungarian Treaty, since no funds have 
been provided by the Hungarian Government for payment of such claims, ‘‘the 
date of payment” might fairly be taken as the date of payment of the relative 
awards under the War Claims Rules. Such payments were, I believe, spread 
over the years 1955-1959. Replacement costs during those years would, if 
anything, show an increase over similar costs in 1952. It is therefore, I think, 
obvious that the capital awards under the Hungarian Treaty would in every 
case (if the obligation to pay them had been duly honoured), exceed the capital 
of corresponding awards for the same losses made under the War Claims Rules. 

It would therefore appear equitable that the War Claims Fund should be 
reimbursed from available Hungarian funds to the extent of at least 100% of 
the capital of the awards paid out of the fund in respect of war losses suffered 
in Hungary by Canadians. This would involve an addition of perhaps 15 to 20% 
to the interim reimbursement recommended by my 1955 letter, and would 
probably be as fair a basis as could be arrived at without embarking on rather 
speculative computations. 


Trusting that these remarks may be of some value, I remain 


Yours Faithfully, 


(Sgd.) THANE A. CAMPBELL, 
Chief War Claims Commissioner’’. 
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Report of the Chief War Claims Commissioner 
on Reference under P.C. 1953-857 


By the above cited Order in Council I was directed to “inquire into and 
report upon conditions in civilian internment and military prison camps in 
Europe in which Canadians were interned or imprisoned during World War II, 
with a view to ascertaining whether maltreatment prevailed, sufficiently seri- 
ous, general and prolonged to justify the payment of an automatic award to 
Canadians held in such camps, or any of them, for the duration of their 
internment or imprisonment or of any part of it.”’. 

The present War Claims Rules respecting awards for maltreatment of 
civilians and military personnel elsewhere than in the Japanese-operated 
camps in the Far East are based on the Report of Advisory Commissioner 
James Lorimer Isley (to which I shall refer as the Ilsley Report), p. 54, as 
incorporated into the Regulations made by Order in Council P.C. 4267 of 9th 
October 1952 and amendments. Those Rules, following the test applied by the 
Sumner Commission as applicable to maltreatment claims by prisoners of war 
in World War I, provide that an award for maltreatment of a person (military 
or civilian) held as a prisoner of war or interned in the European theatre of 
War may be granted only if the claimant proves: 

that maltreatment existed in his individual case; and, in addition, 

(a) that incapacity to work was the consequence of such maltreatment; 

and 


(b) that such incapacity to work subsisted after liberation. 


An exception from these requirements is made in the case of a person who 
has been in the direct custody of an organization declared a criminal organiza- 
tion by the International Military Tribunal, Nuremberg, (such organizations 
being the SS, SD, Gestapo and Leadership Corps). Such a person, if unable to 
establish a claim under the Sumner Commission test, may be awarded one 
dollar per diem for each day of such custody. (See P.C. 1952-4267, Schedule 
Section 2 (a)). 

The chief objections to the present War Claims Rules regarding maltreat- 
ment in Europe, as principally advanced by the National Council of Canadian 
Prisoners of War, are twofold: (a) that such maltreatment was so serious, 
general and continuous, as to warrant a system of universal automatic awards 
to all ex-prisoners of war; (b) that insistence on the application of the Sumner 
Test and on proof of its constituent factors, as well as on proof of specific 
personal maltreatment by individual claimants constitutes a discriminatory 
barrier against the claims of many prisoners of war who genuinely suffered 
serious maltreatment, but who would find it difficult, expensive, and unfairly 
burdensome at this time to establish (by proof acceptable even to a quasi-judi- 
cial tribunal) the circumstances of their individual experiences and the causal 
connection between their maltreatment and subsisting incapacity to work. 
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The inquiry directed by the present Reference would appear to be the 
result of such representations by the National Council to the Government of 
Canada. 

I am fully convinced that the recommendations made in this respect by 
Advisory Commissioner Isley, and adopted by Order in Council P.C. 4267, 
were sound and equitable in the light of the materials before the Advisory 
Commissioner for consideration. I shall therefore start from that assumption, 
and need consider only the bearing of those materials which have more 
recently become available to me. 


Before entering upon this consideration, I must confess that I share the 
apprehension of those who advocate a universal and automatic per diem award, 
to the effect that, if the Sumner Commission Test were to receive the rigid 
interpretation accorded it by the late Commissioner Errol M. McDougall in 
Canadian cases coming before him after World War I, two results would 
follow: (1) very few maltreatment claims could be validly established by 
prisoners of war before the present Commission; and (2) the awards in those 
cases would almost invariably go to claimants who are already in receipt of 
substantial pensions. 


The rigidity of interpretation to which I refer is composed of two require- 
ments which are apparent from Commissioner McDougall’s Report: (A) that 
an award must be based upon, and limited to, actual pecuniary damage; and 
(B) that the subsisting incapacity must amount to a permanent disability, 
continuing at the time of the making of the award. 


(A) As to “pecuniary damage’’, the learned Commissioner’s attitude to this 
factor is apparent from numerous passages in his 1930-1931 Report on Mal- 
treatment, a few of which I cite: 

p. 6 (quoting Parker, J., of the U.S. Mixed Claims Commission): 

‘‘a careful consideration fails to disclose that he has suffered any pecuniary 

damage resulting from any maltreatment or other act for which Germany 

can be held liable under the Treaty”. 

p. 7: ‘This Commission’s... functions must be confined solely to compen- 

satory damages.” 

p. 67: re Ralph: “This Commission has no mission to award vindictive dam- 

ages.” 

p. 110: re Walls: “This Commission has no mission to award punitive 

damages—its assessment must be limited to actual damage resulting from 

acts of maltreatment.” 

p. 88: re Scudamore: ‘“‘He has failed to discharge the burden resting on him 

of establishing a case of pecuniary damage.” 

p. 189: re Lacey: ‘“Claimant’s percentage of disability is rated at 4% only 

and I do not think this is of sufficient gravity to justify an award.” 

In each decision, Commissioner McDougall sets out the basic statement of 

claim, upon which he obviously founds his award or disallowance: 

“He alleges that while a prisoner of war he was subjected to maltreat- 
ment which has resulted in pecuniary damage to him.”’ 


(B) As to the requirement of permanent or continuing disability, I shall 
quote first a number of his statements in support of the granting of awards: 

p. 26: re Radenoch: ‘‘As a result of the treatment received by claimant his 

health has been seriously and permanently impaired.” 
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p. 36: re Clubley: “There seems to be no doubt that claimant’s health has 


suffered permanent impairment, which can be traced to the treatment he 
received as a prisoner.” 


p. 42: re Scott: “Maltreatment which has resulted in a permanent disability 
to him.” (Award $2000.). 


p. 49: re Barton: ‘The punishment (for escape) went beyond reasonable 
bounds and caused him permanent injury.” 


p. 51: re Hopkins: ‘He was subjected to maltreatment resulting in perma- 
nent damage to him.” 


p. 63: re Tuck: “Claimant suffers some present disability from the blow on 
the head (for refusing to work at what he regarded as munitions labour).” 


p. 103: re Curtis: “Maltreatment resulted in irreparable and permanent 
disability.” (Award $2000.). 


The late Commissioner’s universal application of the same criterion is even 


more definitely established by citations from a few of his very numerous 
disallowances: 


p. 35: re Hunter: “I cannot find that claimant was subjected to maltreat- 
ment which has caused him permanent disability.”’ 


p. 28: re Todd: “TI find that claimant has failed to discharge the burden of 
showing a present disability (1931) resulting from maltreatment.” 


p. 59: re Howe: (The man, after attempting to escape, was kept in solitary 
confinement, unmercifully beaten, had several teeth knocked out with 
butts of rifles, was tied to a post and beaten, was kicked in his wounded leg 
so that the wound was reopened, received no attention for an ear ailment 
during the flu epidemic, and complained of wanton and deliberate destruc- 
tion of food parcels by guards when camp rations were entirely inade- 
quate. By 1931 he showed only 5% reduction in earning ability in the 
general labour market). “Viewing particularly the slight disability shown 
by the claimant ...no case for an award for disability resulting from 
maltreatment as a prisoner of war.” 


p. 60: re McGivon: (A case of particularly brutal treatment). “Claimant 


has failed to show that his present (1931) disabilities result from maltreat- 
ment whilst a prisoner of war.” 


p. 62: re Tyndale: (The evidence reveals that this man, after having scarlet 
fever, was ordered to do work which was too heavy for him in his 
weakened condition and was beaten for not performing it. He was hit on 
the back and still complains of soreness and stiffness as a result of the 
treatment. Compelled to work in zero weather without adequate clothing, 
he complains that he contracted a severe cold, from which he dates his 
bronchial trouble. He is rated at 100% disability on the general labour 
market and 35% in his own calling. There is medical evidence that his 
disability probably resulted from undernourishment and overstrain, par- 
ticularly having regard to the possible effects of scarlet fever). “He has 
failed to discharge the burden of establishing that his present disabilities 
are the result of maltreatment.” 


p. 81: re Johnson: (The claimant gave evidence of rough treatment en 
route; for refusing to work he was kicked; had four teeth knocked out 
with a rifle butt; collapsed from excessive heat when forced to stand within 


204 


THE WAR CLAIMS COMMISSION 


3 feet of blast furnace doors; suffered burns while working on furnaces; 
contracted flu, for which he received no medical attention). Doubt was cast 
on the claimant’s credibility in some respects, but the general reason for 
disallowance of his claim was that he had “failed to discharge the burden 
of showing a present (1931) disability resulting from maltreatment.” 


p. 88: re Scudamore: This is weak case, but the reason stated for dis- 
allowance is important: “It is obviously impossible to find that the claimant 
was subjected to such maltreatment, while a prisoner of war, as has 
resulted in permanent disability to him.” 


p. 110: re Walls: “Claimant appears to be under the misapprehension that 
the mere fact of imprisonment, with some rough treatment, entitles him to 
an award... He has failed to show a present disability resulting from 
maltreatment.” 


p. 217: re Whyte: “While there is evidence that his treatment was harsh, I 
do not consider that this claimant has established the remaining element to 
entitle him to an award, i.e. present disability resulting from maltreat- 
ment. His disability (10%, 1931), if any, is slight.” 


p. 243: re Wallace: (The claimant gave evidence of poor food, starvation, 
physical brutality in a coal mine, that he was struck on the head with a 
shovel and received no medical attention for the gash, that he was struck 
in the stomach, back and shoulders with a rifle). His claim was disallowed 
because “The physical abuse to which he was subjected does not appear to 
have left any permanent disability.” 


The pattern of decision indicated by the foregoing citations is particularly 


pointed in No. 2047, re Dunbar, p. 167: 


(This claimant established maltreatment, and disability which persisted 
until 20th Sept. 1931, when it was cured by an operation, which he said he 
could not previously afford). His claim was disallowed because ‘‘Interven- 
ing loss through inability to work does not, in my opinion, constitute a good 
ground of recovery.” 


An analysis of a group of 337 cases decided by Commissioner McDougall, 


indicates that he disallowed 201 of those claims, very many on the ground that 
the maltreatment, though often extremely severe, was not shown to have caused 
a disability subsisting 13 years after liberation. Of the 136 awards made, 
practically all disclosed, as their principal element of maltreatment, a brutality 
of treatment connected with enforced labour: 
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Of the remaining 27 awards, about one-half were related to abuse for 
refusal to do camp work, while most of the residue involved the lack of proper 
medical attention. 

I have made the numerous citations above in order to emphasize how very 
few awards would be granted on the present claims if the requirements 
adopted by Commissioner McDougall were considered applicable, and how 
closely such awards would be confined to persons already in receipt of substan- 
tial pensions. Though the late Commissioner repeatedly said (e.g. p. 11) “It is 
not a case of supplementing pension awards as some people seem to think’’, I am 
confident that such would be the inevitable result of applying his test of 
“permanent” or “present” resulting disability to the claims before this 
Commission. 

With the greatest respect for the admirable adjudications of Commissioner 
McDougall, I conceive that highly unsatisfactory results would accrue from the 
application of his interpretation of the Sumner test to the present claims. The 
larger and more numerous awards would be made to claimants whose pecuniary 
damage is already compensated by a comparatively adequate pension scheme, 
whereas compensation would be denied to the majority of claimants, who 
would find it difficult to establish a causal relationship between maltreatment, 
if established, and permanent or present disability, if any. 

In view of the presently prevailing, and comparatively adequate, pension 
scheme, I believe that the only way in which a reasonably fair and equitable 
method of maltreatment awards can be achieved is by according a more 
remedial interpretation to the terms of the Sumner Commission test, if it is to 
be retained, both as to the factor of pecuniary damage, and as to the subsistence 
of incapacity to work. 

In sharp contrast to the McDougall findings, which insist on pecuniary 
damage as the basis and limit of maltreatment awards, the Ilsley Report says: 


p. 51: “Compensation for maltreatment is not to be based on pecuniary 
loss.” 


p. 55: “Maltreatment awards are not to be based upon pecuniary loss but 
are in the nature of solatium to the persons maltreated and highly personal 
in character.” 


The soundness of this change in viewpoint is apparent in the comparative 
adequacy of the present pension scheme to compensate for pecuniary loss 
occasioned by military service, whether arising from maltreatment or from 
hardships and injury sustained in action. Further maltreatment awards on the 
basis of pecuniary loss would serve largely to supplement the pensions of 
ex-prisoners of war, by comparison with servicemen who have sustained simi- 
lar pecuniary losses through hardships and injuries in action. 


In considering the intention of the phrase “‘subsisted after liberation”, I 
have unfortunately been unable, in spite of the greatest diligence on the part of 
my staff and other departmental officers, to secure a complete copy of Lord 
Sumner’s Report, which might indicate the intention of the original framers of 
the Sumner Test. In the circumstances, I prefer to think that the phrase should 
receive the ordinary meaning of its wording rather than the less remedial 
meaning so rigidly applied by Commissioner McDougall. 

In this respect, I have consulted with the six Deputy Commissioners 
appointed to date, and with their unanimous approval I have concluded that 
“subsisting incapacity to work” should be construed as meaning any substantial 
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incapacity subsisting for any proven time after liberation; and that, once such 
incapacity has been established to be the consequence of maltreatment, the 
quantum of an appropriate award will depend upon the extent and brutality of 
the maltreatment, measured, where possible, in the light of the physical condi- 
tion or sensitivity of the prisoner concerned. 

Such an interpretation leaves the way clear for awards of the moderate, 
and highly personal, solatium which the Isley Report recommends, and such 
awards need not be limited to cases where substantial pecuniary damage and 
permanent disability have been established. The concepts of pecuniary damage 
and subsisting incapacity remain as objective tests of the existence of compen- 
sable maltreatment, and are often valuable aids in estimating its severity, but 
they are no longer the criteria to be used in measuring its appropriate compen- 
sation. They are tests of eligibility, rather than the direct basis of calculating 
quantum. 

With this background, I pass to consideration of the newly available 
materials bearing on the contention that the system of lump sum awards should 
be abolished, and an universal automatic per diem award adopted. Such 
materials may be grouped under the following heads: 


(1) evidence adduced in cases already heard before the Commission; 


(2) documentary materials on the files of claims in various stages of 
preparatory processing; 

(3) opinions arising in the course of informal discussions with the six 
Deputy Commissioners appointed to date, culminating in a two-day con- 
ference held pursuant to the recommendation of the Ilsley Report (p. 92) 
“for the consideration of problems arising or likely to arise generally”; 

(4) materials furnished in the course of discussions with advisers of the 
Commission, and with experts of various departments of the Government 
of Canada, a group of whom sat in at part of the conference with the 
Deputy Commissioners; 

(5) written and oral submissions made to me by the National Council of 
Canadian Prisoners of War, a group of whom journeyed to Ottawa and 
greatly assisted me by their able presentation of the case for universal per 
diem awards. The group was accompanied by the President of the Dieppe 
Veterans’ Association; and 

(6) evidence, mainly in the form of Statutory Declarations made by 
former Canadian prisoners of war held in custody in Europe. 


From these numerous and varied sources of material, it is difficult to infer 
any general pattern of treatment of prisoners of war in Europe. That there was 
maltreatment is unquestioned. That it was brutal and continuous in cases 
coming under the direct custody of the Gestapo, SS, and other criminal German 
organizations, has already been accepted. (See Ilsley Report, p. 50; also 
Schedule, para. 2 (a) to Regulations established by P.C. (1952) 4267.) 


But at the other end of the scale Canadian prisoners of war seem to have 
experienced at times ‘“‘much kindness and fair treatment notably by German 
officers and soldiers of first war vintage’. A few of the camps appear to have 
consistently furnished a reasonable standard of food and living conditions for 
their prisoners; among these were Stalag IV.B and Stalag II.D. The advantages 
of the latter camp were, however, largely offset by the fact that the camp 
served mainly for the organization of working parties, which were sent out to 
work on Pomeranian farms under highly unsatisfactory living conditions. 
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On the whole, there is an almost universal complaint, supported by credi- 
ble evidence, that (with the few exceptions to which I have referred) the 
European prison camps provided their prisoners of war with extremely inade- 
quate food, sanitation, medical care and living conditions. The German prison 
rations seldom rose above 1500 calories per day and were deficient in proteins, 
oils and vitamins. The most conservative deposition on this point is to the effect 
that “From beginning to end of the period of imprisonment, the basic ration as 
supplied by Germans was by no means equal to that supplied to base troops of 
German forces as required by the Geneva convention.’ It also seems clear that 
the general prison ration was considerably below that of German civilians, 
especially since the latter received supplementary rations when working, where- 
as prisoners of war frequently had to perform heavy and sustained labour 
with no additional rations. 


The basic rations provided, with the addition of a normal supply of Red 
Cross parcels, combined to form a bare subsistence nutrition, which prevented 
the occurrence of wholesale starvation and widespread deaths. During the 
numerous periods when Red Cross parcels were inadvertently delayed or were 
purposely held up or reduced by the captors, the prisoners suffered seriously 
“from malnutrition and especially from protein deficiency which was damaging 
to their health and lowered their resistance to disease.”’ 


In addition to the inadequacy of the food it was generally far from 
palatable, and frequently repulsive and nauseating. Staple items appear fre- 
quently to have included soup made from mangold tops or turnip tops, or 
occasionally from beans infected with weavils, or from horseheads with teeth 
and eyes left in; horsemeat stew; sour black bread; ersatz coffee or black mint 
tea; and a foul-smelling and foul-tasting cheese which came to be known 
among the prisoners as ‘“‘fish cheese’. Making all due allowance for the merely 
exotic nature of some of these items, one can only conclude that the menu had 
usually no appetizing quality to make up for its caloric and protein deficiency. 
Dysentery and stomach ailments were common results, and loss of weight was 
often formidable. 


As to heating, there was very rarely an adequate provision of fuel. In cold 
weather, prisoners had to sleep with all clothes including great-coats,—often 
two or three together to pool their single blankets and their body heat. In some 
camps they spent cold days in bed to keep warm, in some they were denied this 
privilege. At certain periods, allegedly by way of reprisal for treatment of 
German prisoners in Africa, all mattresses were taken away, and the prisoners 
had to sleep on the bare boards. These boards at first numbered from 8 to 10, 
but many had to be burnt as fuel, and the remaining 4 or 5 made exceedingly 
uncomfortable sleeping accommodation. 


Toilet and sanitary facilities were usually quite inadequate, particu- 
larly at night, when the men would be locked in and prevented from access. 
The supply of water was usually inadequate or drastically curtailed: the water 
would be turned on for a short fraction of the day, and there was such a rush 
to get enough water for drinking and cooking purposes that frequently no 
opportunity was left to get water for washing of the person or clothes. Scant 
provision was made to combat the hordes of lice, fleas, bedbugs, mice, rats and 
other vermin which in most camps seemed to operate unmolested. 


Available medical supplies “varied from fair to zero”. Apparently, as a 
rule, medical attention could be had only for serious illness or injury, and then 
frequently after undue and dangerous delays. The authorities failed to make 
use of talent available among the prisoners themselves. 
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Work parties, even when based on an exceptionally good camp such as 
Stalag II.D, were often over-crowded in their sleeping quarters, worked long 
hours on inadequate rations, and in many cases treated brutally. The German 
authorities deliberately resisted efforts to have custodians of such parties famil- 
iarized with the governing regulations, preferring that the custodians should be 
more free to enforce their own discipline, severe and often brutal as it was. 


Though the Gestapo and kindred organizations directly operated only a 
small proportion of the POW camps, they apparently exercised a considerable 
degree of indirect influence in most of the camps by means of either permanent 
or casual representatives. Thus, the official security officer of a camp might be 
under the actual domination of an N.C.O. By this means even the best inten- 
tioned efforts of official camp authorities to improve the lot of their prisoners 
were often frustrated. During the frequent visits by Gestapo representatives 
and other outside inspectors the prisoners were kept on parade for long periods, 
while their personal belongings were ransacked and pilfered, and food taken or 
destroyed. 

Reprisals on individuals and groups were frequently out of all proportion 
to trivial offences or gestures, and consisted of such punishments as standing at 
attention from 2 to 14 hours, solitary confinement for long periods, and with- 
holding of mail and food and Red Cross parcels. 


On occasions all the valuables possessed by groups of prisoners were confis- 
cated and never returned. 


Though sheer physical brutality was not common, the prisoners felt them- 
selves subjected to a variety of more subtle forms of mental cruelty, apparent- 
ly designed to weaken their morale. Family correspondence was frequently 
suppressed, and false rumors and threats systematically circulated. Under a 
directive issued by Hitler many Allied “Commando” troops, and other military 
units operating independently, were shot even if they attempted to surrender; 
others who were executed later in concentration camps were never given a 
trial of any kind. Prisoners were particularly affected (in varying modes) by 
the day-long tolling of a bell in an asylum adjoining their camp, on each 
occasion when the Germans executed a mental patient who had become unfit 
for work. Brutal floggings and even shootings were occasionally carried out in 
view of POW’s with the apparent intention of terrorizing them. By such, and 
other methods, the mental and moral resistance of the prisoners was often 
attacked, and many insanities and mental breakdowns resulted. 


It is the contention of the National Council of Canadian Prisoners of War 
that the inadequacy of rations, as well as many other deprivations, were 
deliberately imposed by the Germans, partly with a view to lowering prisoners’ 
morale, and partly with the object of conserving their own food reserves. This 
contention is supported by the fact that numerous offers of preferential treat- 
ment were officially made to Canadian POW’s in certain camps, but were 
always refused when it was learned that all prisoners were not to share in the 
offers. The basic ration would appear to have been deliberately fixed at a point 
where, supplemented by normal Red Cross parcels, it would reach a subsistence 
level. Any interruption or partial stopping of the parcels resulted in serious 
malnutrition and suffering. 

Such is the general picture of life in the European prison camps, as painted 
by the depositions before me. But the most cogent complaints voiced by 
claimants are not so much against their regular treatment in established prison 
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camps, as against special incidents, such as the shackling of prisoners captured 
at Dieppe, transportation in cattle cars under unspeakably horrid conditions, 
and particularly against the “hunger marches” of the winter and spring of 1945. 


The shackling of prisoners inflicted by the Germans in the fall of 1942 was 
in force for as long as 13 months. During the first 4 months, the tying up was 
extremely severe and oppressive, cords and ropes frequently being used in the 
absence of conventional shackles. This treatment caused painful sores on the 
wrists of many prisoners, and was exceedingly distressing at times of prevalent 
dysentry and other such ailments. For the remainder of the period the perform- 
ance became gradually more perfunctory, and sometimes merely symbolic. 
The British Prisoners of War Department reports that the ill-effects were on 
the whole surprisingly small. It is apparent, however, that such unjustifiable 
treatment, with its accompanying humiliation and discomfort, may be presumed 
to have resulted in some incapacity, even as late as the time of liberation a year 
and a half after the discontinuance of shackling. 

The so-called hunger marches took place in the winter and spring of 1945, 
shortly before the end of hostilities in Europe. Prisoners were moved by forced 
marches often through cold regions. Though there is no general evidence of 
physical brutality, it appears that little attention was usually given to the 
rations, sleeping quarters, clothing, or physical condition of the men. In fact, 
practically no rations were issued by the Germans, and the prisoners were 
obliged to rely on the scanty food which they could obtain by foraging for 
themselves. No replacements of clothing were available, and sleeping quarters 
and other living conditions were usually deplorable. The actual duration of the 
journeys was not often over two months, but the rigours of the marches were 
aggravated by the reduced vitality of the men, consequent upon a preceding 
period of malnutrition and poor living conditions. Many had to drop out, and 
the rest were kept going solely by the hope of early liberation. In many cases, 
immediately before liberation the prisoners were confined in the worst camps 
of their experience. 

Fortunately, the hunger marches were almost immediately followed by the 
release of the victims. Otherwise serious permanent disability would undoubt- 
edly have prevailed. As it was, they were taken to England and most of them 
were reconditioned by proper rations, rest, and hospitalization where necessary. 
It would appear that participation in the hunger marches was one of the 
principal causes of the almost universal incapacity to work noticeable in 
Canadian prisoners of war liberated from German custody. 

Another feature which appears to have increased the hardship of many 
POW’s in Europe was the atrocious conditions under which many were trans- 
ported by rail. In numerous cases the prisoners were so crowded into cattle cars 
that they could not lie down or even sit for journeys lasting days or weeks. 
Rations and drinking water were often non-existent or extremely deficient. 
Prisoners were seldom allowed out of the cars, and toilet and sanitary condi- 
tions were most nauseating. I had until very recently no means of estimating 
the generality of such conditions of transport, but they were indeed suffered by 
large numbers of POW’s. 

Did the treatment of Canadian prisoners of war in Europe by their captors 
amount, in general, to maltreatment? And, if so, did it cause any general 
incapacity to work which subsisted after liberation? 

It must be remembered that neither internment in itself, nor inevitable 
hardship or punishment justifiably imposed, nor slight or technical violations of 
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the Geneva Convention or other international understanding can be held to 
constitute maltreatment. Maltreatment involves either deliberate mis-treat- 
ment or an almost studied indifference on the part of the captors. Maltreat- 
ment, in addition, must be either atrociously brutal in itself (though not 
necessarily in the purely physical sense), or it must be so serious as to cause 
the victim an incapacity to work which subsists at least after his liberation. 


From the materials before me, I have no difficulty in concluding that many 
of the conditions and deprivations imposed on Canadian prisoners of war in 
Europe constituted maltreatment and that, though not universal, it was so 
general that practically every Canadian POW must have undergone some 
degree of maltreatment during the course of his internment. 


Of a group of over 3500 Canadian servicemen liberated from captivity in 
Germany in April and May 1945 (apparently a representative cross-section) it 
was found that approximately 90% had at least some degree of incapacity, in 
the sense of “loss or lessening of the power to will and to do any normal 
mental or physical act”. This incapacity was relieved, in the majority of cases, 
after periods ranging from a week or fortnight to six months. 

I have no difficulty in finding that this almost universal subsistence of 
incapacity to work found among POW’s on liberation resulted from maltreat- 
ment which they suffered during their imprisonment. 


But though maltreatment appears to have been fairly general, serious 
maltreatment does not appear to have been prolonged, in the sense of being 
continuous throughout the usual periods of imprisonment. It was rather spora- 
dic or intermittent, and was frequently relieved by life in a reasonably well 
conducted camp, or by the fairness and kindness of considerate commandants 
and officials, while the results, at least, were moderated (though not regularly) 
by the availability of Red Cross parcels. It was, therefore, inevitable that the 
burden of maltreatment fell unevenly on individuals and groups among the 
POW’s in Europe. 


Nor do the materials before me point to any universal prevalence, in the 
German or Italian prison camps, of maltreatment comparable in brutality or 
seriousness with that suffered by the prisoners of the Japanese or by prisoners 
of the Gestapo and other criminal German organizations, or by prisoners held 
by the Germans in World War I. 


I am, therefore, firmly convinced that a flat automatic award of $1. per 
diem, or of any comparable amount, to all prisoners of war would be inequita- 
ble both as among groups, and as among individuals. In all but the exceptional- 
ly severe cases of maltreatment, it would be a discrimination against those who 
continued to undergo the more trying and more dangerous experiences of front 
line service. 


Such an universal award would also, I fear, impose an undue drain on the 
corpus of the War Claims Fund. It is true, as the advocates of an automatic 
award urge, that the Fund is made up from former “enemy” assets. But it is 
equally true that claims for death, personal injury, and loss of and damage to 
property, have an established and recognized right to share in such funds. The 
necessity of due proportion between the total of maltreatment awards and the 
amount available to respond to other classes of war claims is discussed, in 
relation to assets of Japanese origin, in the Ilsley Report, p. 54. A similar 
consideration must not be lost sight of in relation to the assets of German 
origin. 
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On the other hand, I am impressed by many of the arguments and 
materials which have been advanced against the present system requiring 
individual proof of personal maltreatment and subsisting incapacity to work. 
The general conduct of a prison camp, or of a forced march, is a difficult matter 
for an individual prisoner to establish to the satisfaction of a tribunal. The 
more eloquent, and sometimes the less scrupulous, are apt to score an advan- 
tage over their more reticent comrades. As to the necessity of proving subsis- 
tence of incapacity to work: a general eagerness to circulate immediately after 
liberation, as well as other circumstances frequently beyond the control of the 
prisoners, have prevented many from being able to tender adequate documen- 
tary materials in corroboration of their claims. 


Besides, the granting of lump sum awards, unless at least partially based 
on some recognized formula, must tend to be (in appearance, at least) to some 
extent arbitrary and inequitable. Six or more Deputy Commissioners, conduct- 
ing hearings at widely separated regional points throughout Canada, are bound 
to entertain substantially varying views on a subject such as the appropriate 
amount of a “highly personal solatium’”’. Review by a Chief Commissioner 
assists in the attainment of some degree of uniformity, but in the absence of a 
prescribed formula the reviewing Commissioner has an inadequate judicial 
background for assessment of findings made by the Deputies in their virtual 
capacity of juries. 


In my opinion, the number of POW’s in Europe who did not suffer some 
measure of maltreatment, with consequent incapacity subsisting after libera- 
tion, was a negligible fraction of the total number. A lesser inequity would 
therefore result from allowing that small fraction to share in maltreatment 
awards, than from entirely depriving a larger number of genuinely entitled 
claimants who are not in a position to submit adequate individual proofs. Even 
the requirement of individual proof of matters which the Commission already 
knows on a general basis would be an undue burden to which the National 
Council of Canadian Prisoners of War, rightly, I think, strongly objects. 


These apparently conflicting findings lead me to the conclusion that claims 
for maltreatment of POW’s in Europe can most equitably be settled neither by 
the adoption of an universal automatic award, with consequent abolition of the 
present system of lump sum awards, nor yet by retaining the present require- 
ment that claimants shall establish the fundamental elements of maltreatment 
in each individual case, but by a method which would seem to combine the 
advantages of the two systems, while avoiding many of their potential 
discriminations. 


There should, I think, be adopted a series of presumptions of fact, inferred 
from the general materials and information available to the Commission, and 
imported into the evidence adduced in the individual cases. Those presumptions 
would in turn be used in the establishment of a set of formulae designed to 
assist in the equitable computation of the lump sum awards appropriate to 
individual claims. 


The suggested presumptions of fact are: 


(1) That each Canadian prisoner of War in Europe suffered a degree of 
serious maltreatment, albeit sporadic and intermittent. The presumption should 
be rebuttable. For example (without suggesting that such a case might arise), 
if a claimant proves, as the sole factual basis of his claim, that he was 
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imprisoned a certain number of days in Stalag IV.B, I think the presiding 
Commissioner might very well hold that the evidence on the face of it rebuts 
the general presumption of maltreatment. 

(2) That each Canadian POW in Europe suffered some degree of incapacity 
to work as a result of his maltreatment. 

(3) That such incapacity to work subsisted, in each case, for some period or 
time after liberation. On the basis of the foregoing presumptions, a set of 
formulae should be adopted under the following 3 heads or categories: 


CATEGORY (A) A “general basic” award per diem, applicable to all cases in 
which the presumption of maltreatment has not been rebutted, and designed as 
a solatium for the average degree of maltreatment, in point of seriousness and 
prolongation, which each individual POW may be deemed to have endured. 


CaTEGORY (B) An “additional semi-automatic” award, available to groups who 
have suffered some incidents of the general maltreatment which aggravate its 
severity and seriousness. 

Precedents for such a method of adjudication are frequently found in the 
decisions of the late Commissioner McDougall, especially in his treatment of 
claims by prisoners who were forced to work in the salt mines. As to such cases 
he says at p. 10 of his Report: 

“Almost is it enough for a claimant to prove that he was held a prisoner in 

such a camp to establish maltreatment and consequent disability.” 

cf. p. 85, re Fraser. “The conditions in the salt mines were so cruel and 

brutal, and the work so heavy as to amount, in the language of Lord 

Justice Younger, to ‘a singularly cruel and dangerous form of slavery’.” 

p. 77, re McCallum. “Very few, if any, prisoners withstood the rigours of 

the salt mines without some resultant disability.” 

p. 182, re Jackson. “Were it not for the abundant evidence which we have 

as to conditions in the Beinrode salt mines, his story would not carry 

conviction.” (Award $700.) cf. p. 81, re Connelly. 


To a lesser extent Commissioner McDougall made awards to prisoners who 
were forced to work in the coal mines even where, contrary to his usual 
requirement, evidence of maltreatment and of resulting disability was meagre. 
(p. 98, re Morin; p. 135, re Brown). 

The “aggravating” incidents which should entitle a claimant to an addi- 
tional semi-automatic award in the cases now under consideration are: 

(1) Shackling of prisoners captured at Dieppe.—Since the resulting inca- 
pacity had in most of these cases been largely overcome by the time of 
liberation, the semi-automatic award should be a modest amount related to the 
estimated four months of more oppressive tying up. This, of course, should not 
prevent individual claimants from showing that the hardship imposed by their 
“‘shackling’”’ was more intense, or of greater duration, or resulted in a more 
serious incapacity. 

(2) Forced participation in the “hunger marches” of early 1945.—For the 
considerations which I have previously mentioned respecting these incidents, it 
is proper that an additional semi-automatic award for maltreatment should be 
made to all ex-prisoners who establish their forced participation in the “hunger 
marches” of the winter and spring of 1945. For the sake of uniformity, the 
quantum of the award in each case should be based on the established duration 
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of the march, with an additional fixed allowance to cover an estimated preced- 
ing period of unjustifiable malnutrition, which served to debilitate the strength 
of the prisoners and to aggravate the effects of the marching conditions. 


(3) Direct custody by the Gestapo, etc.—The prisoners who were directly 
held by the Gestapo and other criminal organizations of the Germans appear to 
be at some disadvantage in recovering awards in due proportion to their 
treatment. In the first two cases to come before the Commission, one was 
entitled to an automatic award for 75 days, the other for 165 days. Neither 
could prove any specific incapacity, though the maltreatment in each case was 
exceptionally brutal and continuous. In my opinion, equity requires that in this 
class of cases a subsisting incapacity should be presumed to the extent required 
to enable each claimant to receive the minimum award which I shall recom- 
mend for aggravated maltreatment (i.e. Category (B)). 


(4) The so-called “Dieppe march” of 1942.—The majority of the prisoners 
taken at Dieppe in August 1942, including many wounded personnel, were 
subjected to a series of marches of intense rigour and degradation. Most of 
these prisoners were marched practically unclad and unshod. Food and drink 
were scanty and sporadic. Many were subjected to gross obscenities and 
derision; others to excessive punishments, occasionally amounting to death by 
peremptory shooting. The unjustifiable maltreatment of this series of marches 
lasted intermittently for almost three weeks, and merits a semi-automatic 
award without corroboration or proof or individual details. Marches of a 
similar nature were endured by groups of prisoners captured at other points; 
though I have not received sufficient materials to make a specific recommenda- 
tion regarding them at this stage, I believe that their pattern, also, was so 
general as to enable presiding Commissioners to relax the usual rules regarding 
individual proof and corroboration. 


(5) Transportation in box-cars.—In fairness to the Deputy Commissioners, 
I may explain that this topic was discussed at our first general conference. We 
then decided that we had not at that time sufficient proof of the generality of 
maltreatment in the course of such transportation, to warrant a semi-automatic 
award. More recently, however, I have had so many instances of this kind 
presented to me that I now conclude the horrid conditions prevailing on such 
voyages to have been almost, if not entirely, universal. Overcrowding, bad and 
scanty rations, thirst, discomfort, confinement, almost entire lack of reasonable 
toilet and sanitary provisions, with resulting dysentery and other ailments, 
were so general that proof of individual details is superfluous. Trips of this 
kind should be dealt with by a semi-automatic award. 


CATEGORY (C) A “special individual’ award for any unusually serious mal- 
treatment established by an individual claimant, whether in further aggravation 
of any of the foregoing items; or by way of exceptionally brutal treatment, 
physical or mental; or arising from unusually extreme malnutrition or living 
conditions; inadequacy of clothing and shelter especially during periods of 
enforced labour; unjustifiable refusal or neglect to provide reasonable medical 
care; or otherwise. 


Having concluded that there should be a general basic award for maltreat- 
ment in the case of prisoners of war in the European theatre, I must now 
consider the appropriate amount of such general award, as well as of the 
additional semi-automatic awards and of special individual awards to be made 
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in cases of aggravating incidents. Since neither pecuniary damage nor perma- 
nent disability should form the basis of an award, the proportion of claims 
granted may be expected to be more numerous and the amount of individual 
awards smaller, than in the maltreatment cases decided after World War I. 


Four considerations should apply in the fixing of a scale governing the 
granting of general and semi-automatic awards: 


(a) They must be large enough to provide a substantial, though moderate, 
solatium to the persons maltreated; 


(b) Since it is no longer necessary that the awards should form a comple- 
mentary compensation for pecuniary damages, they should be so “‘moderate’”’ as 
not to effect a discrimination in favour of prisoners of war as against those not 
taken prisoner, (See Isley Report, p. 52); 


(c) They should comprise a total large enough to form an impressive 
(albeit largely ineffectual) warning to potential and future belligerents that 
maltreatment of prisoners is not to be tolerated; and 


(d) That total should not be so large as to constitute an undue drain on the 
Fund, to the substantial exclusion of other categories of valid war claims. 


The amounts which I shall propose have been arrived at with careful 
consideration of each of the foregoing factors. What I recommend is not the 
abolition of lump sum awards, but the adoption of certain established formulae 
to assist in an equitable computation of appropriate lump sums. Unquestionably 
the proposed formulae will result in the presentation of a greatly increased 
number of claims. If such claims are justifiable that result is not to be 
deprecated. I am confident that the expenses of adjudication will be substan- 
tially reduced by the resulting simplification in the disposition of claims, 
particularly by avoiding (in most cases) the formidable expense of protracted 
regional hearings. 


The greatly extended use which will be made of documentary adjudica- 
tions in case of the adoption of the formulae which I recommend will also 
result in the avoidance for nearly all claimants of substantial expense, delays, 
and psychological strain which would otherwise necessarily be involved in 
personal prosecution of oral hearings. 


I may conclude this portion of my report by saying that very little detailed 
information has been presented to me regarding the conduct of prison camps 
by the Italians. There was apparently less deliberate unkindness on the part of 
Italian captors, but the general condition of the camps does not appear to have 
been any better than in those operated by the Germans. As this was doubtless 
partly due to conditions created and maintained by the Germans in Italy, I 
have not attempted to draw any distinction between the two sets of camps. The 
total or average time spent in Italian custody was small, and the same pre- 
sumptions and formulae should apply. 


FINDINGS AND RECOMMENDATIONS 


To summarize the foregoing observations, I find that in military prison 
camps in Europe in which Canadians were imprisoned during World War II 
there prevailed maltreatment, sufficiently serious, general and prolonged, 
though sporadic, intermittent, and widely varying in degree, to justify the 
payment (in all cases where the presumption of maltreatment is not rebutted) 
of a general basic per diem award to Canadian military personnel held in such 
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camps, for the duration of their imprisonment. I also find that certain aspects of 
treatment by the Germans of groups of prisoners of war in their custody 
formed aggravating incidents in the maltreatment of prisoners subjected to 
such incidents, and were sufficiently serious and general in such groups of cases 
to justify the recommendation of an additional semi-automatic award upon 
proof of subjection to any such aggravating incident. 


As claims for general and additional awards will normally be intermingled, 
it would appear that the most satisfactory method of dealing with all claims by 
ex-prisoners of war in Europe, or by their surviving dependents, would be for 
the Commission, acting upon general evidence and information now before it, 
to import into each individual case the following presumptions of fact: 


(1) (rebuttable, that each Canadian prisoner of war in Europe suf- 
fered a degree of serious maltreatment, albeit sporadic and intermittent; 


(2) that each Canadian POW in Europe suffered some degree of 
incapacity to work as a result of his maltreatment; and 


(3) that such incapacity to work subsisted, in each case for some 
period or time after liberation. 


The Commission should then proceed to assess the lump sum appropriate 
to the presumed or established maltreatment in each case on the basis of the 
following formulae:— 


CaTEGorRY (A) for the total period of imprisonment, a general award of 20 
cents per day; 


CATEGORY (B) in addition, for the following aggravating incidents, if 
established: 
(i) for the first four months of enforced “shackling” $60.00; 


(ii) for forced participation in a “hunger-march” of early 1945, 80 
cents per day of the duration of the march, with an additional $50.00 for 
the preceding period of unusual and unjustifiable malnutrition, which 
served to debilitate the strength of the prisoners and to aggravate further 
the effects of the marching conditions; 


(iii) for any period of direct custody by the Gestapo or other criminal 
organization of the Germans, 80 cents per day; 

(iv) for forced participation in a “Dieppe march” of 1942 (or in a 
similar march following capture at another point, if reasonable prima facie 
proof of maltreatment is tendered) $20.00; 


(v) for maltreatment during transportation in box cars, per voyage, 
$20.00; and 


CATEGORY (C) a special individual award for any unusually serious mal- 
treatment established by an individual claimant,—in such sum as the 
proper tribunal may consider just and equitable to recommend, in view of 
the objective severity of the treatment or its subjective effects upon the 
individual maltreated. 


There should, I think, be certain limits within which the amount of a lump 
sum should normally be confined. I recommend the following minimal and 
maximal] limits: 

(a) Minimum, applicable to each case in which an award is made, under 
Category (B) or (C), for some aggravating incident or unusually serious 
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maltreatment, $200.00; this minimum should not be applicable to cases in which 
only the general basic award is granted under Category (A); 


(b) Maximum, applicable to all cases, but subject to the foregoing mini- 
mum, $1.00 per day of the total period of custody; 


(c) Normal upward limit of $600.00. This limit is based on the discarding 
of the measure of “pecuniary compensation” and the substitution of ‘‘moderate 
personal solatium’’. It should be subject to exception in a very few cases of 
maltreatment involving unusual severity and brutality. 


In conclusion, I may recommend that all presumptions and formulae 
applicable to prisoners of war should also be imported into claims for mal- 
treatment of Canadian merchant seamen. 

As to Canadian civilian internees in Europe, I make no general finding, 
and therefore recommend that each case be adjudicated individually according 
to the present War Claims Rules. 


(Sgd.) THANE A. CAMPBELL 
Chief War Claims Commissioner. 


APPENDIX “SUPP. L” 


HEADNOTE, (1949) 2 D.L.R. 640. 


Laane and Baltser v. Estonian State Cargo & 
Passenger Steamship Line 


Supreme Court of Canada, Rinfret C.J.C., Kerwin, Rand, Kellock 
and Estey, JJ.—February 28, 1949. 


International Law—Conflict of Laws—Confiscatory nationalization Decree of de 
facto foreign Government—Effect on foreign merchant ship in Canadian 
port—Whether Canadian Court will implement Decree—Public policy. 


The Courts of Canada will not give effect to a nationalization Decree of a 
confiscatory character issued by a de facto foreign government and purporting 
to have extra-territorial effect where such Decree seeks to reach a merchant 
ship (or the proceeds of the sale thereof) in a Canadian port where such ship 
has never been in the possession of the foreign Government although the 
owners are citizens of and domiciled in the foreign country. This principle 
applies to a nationalization Decree which provides for compensation of only 
25% of the value of the nationalized property. Hence, the Canadian Courts will 
recognize the rights of the private owners who were in possession of the ship at 
the time of promulgation of the foreign Decree. 

Per Rand, J.: A common law jurisdiction will not enforce directly or 
indirectly the penal or revenue laws of another state; and no state will apply a 
law of another which offends against some fundamental morality or public 
policy. In this case the de facto foreign Government was carrying out a 
fundamental change in the constitution of the foreign state by establishing state 
control of property and means of production, and the Courts of Canada will not 
aid in the execution of such a fundamental political law in relation to property 
not within the jurisdiction of the foreign state. 


Note: Also reported (1949) S.C.R. 530. 
Distinguished in re Lourie, Commission Case No. 9890. 
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APPENDIX “SUPP. M” 


HEADNOTE, (1962) Ex.C.R. 69. 


Whitehead et al. vs. The Minister of 


National Revenue 


Exchequer Court of Canada, before Thurlow, J.—August 4, 1961. 


The appellants in 1952 made application to the War Claims Commission for 
compensation for property owned by them in Czechoslovakia which was par- 
tially destroyed by the German Army in World War II. The Commission 
recommended payment out of the War Claims Fund to each of the appellants 
and that such amounts should bear simple interest from January 1, 1946 at the 
rate of 3% per annum. On October 10, 1958 this recommendation was approved 
by the Treasury Board and on October 17, 1958 cheques were forwarded the 
appellants’ counsel by the Department of Finance together with a letter stating 
that the cheques enclosed represented the payments recommended by the War 
Claims Commission together with interest to October 10, 1958. 


In assessing each of the appellants for the year 1958 the Minister added to 
the income reported by them the amount referred to as “interest”? in the 
Commission’s award. In an appeal from the assessments 
Held: That the payments take their nature not from the motives for making 
them, or from what they are called, but from what in substance they are. 

2. That in the case of each appellant the amounts paid was (sic) a capital grant 
no part of which was “interest” or “received as interest’? within the meaning of 
s.6(6) of the Income Tax Act. 


NOTE: See Commission Case No. 1486, re Whitehead. 
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Wipow, 528, 573 


CANADIANS, CLAIMS BY, 5-6, 28, 99, 107, 
151-3, 180-1, 302-4, 322, 615, 655, 676, 723 
LOSS, status at, 5-6, 100, 180-1, 600, 661 
Canada, Govt. of, 48, 149 
Charitable associations, 541, 573-4 
Company, 6, 23, 28, 104-7, 363-6, 450, 483, 
573-4, 600-4, 696-700 
recommended, future, 6, 23 
Shareholder, 107, 148, 603-5, 615, 619, 683, 706 
Death, of claimant, 239, 301, 306, 308, 623, 691 
Domicile, common law, 53, 101-2, 236, 237, 
329-30, 360-2, 440, 469, 532, 560-2, 563, 564, 
586-8, 635, 646, 655 
(born Philippines), 662 
lost, 440, 539-41, 565, 595, 723 
not established 285-6, 608, 681 
Dual Nationality, 103, 528, 709-13 
German, 528, 709-13 
Hungarian, 518-9 
United States, 577-8 
Father born in Canada, 323, 661 
Indirect claims, not, 
United States, 483 
French, 547-9 
Newfoundland—Canada, 102, 544-9, 622 


SOPF—Satisfaction Otherwise Provided For. 


Index 


Not Canadian, 240, 539, 592, 600, 606, 629-30, 
642, 659, 662, 672, 679 

Serviceman, 28, 186, 311, 315, 396-7 
Reserve Unit, not, 605 

Polish, 508 

U.N. Nationals, 466-9, 599, 672, 676, 679 

PRESENTATION, citizenship at, 5-6, 51-3, 100, 180- 

1, 661 

Beneficiary, non-Canadian, 623, 681 
abatement, 343 
non-subrogation, 290, 541, 548 
when immaterial 239, 301, 306, 308, 623, 

624-5, 675, 691, 722 

unborn, 557 

British Subject, 5-6 

Deemed, 28, 263, 323 

Departmental rulings, 52-3, 263, 676 

Dual, when immaterial, 578 

Equitable (nascent), 61, 246, 392-3, 563, 589, 
635, 645 

Italian Treaty, under, 560, 594-5, 599 

Loss of, 6, 383, 578 

PROCEDURE, re, 51-3, 588-9 


CLASSES OF CLAIMS, See DEATH CLAIMS; 
INJURY CLAIMS; MALTREATMENT 
CLAIMS; PROPERTY CLAIMS 


CODE, See PROCEDURE AND JURISDIC- 
TION 


CONFISCATION, prior to loss, See PROCE- 
DURE AND JURISDICTION: GeEnz=ERAL 
REPORTS 


COUNTRIES, (See also SOPF) 
Austria, 10-11, 137, 239, 246, 464, 471-5, 513-4, 
586, 609-19, 638-9, 653, 658, 669, 670, 718 
Batavia, 428-9 
Beteivum, 15, 92, 137, 305, 384 


Borneo (North), 12, 93, 137, 338 
Brunel, 12, 63, 93, 137 


BuLcGaRi, 137, 666-7 

Burma, 137, 402-3, 666 

Cuina, 137, 257-8, 278, 304, 316, 322-3, 332, 340, 
360, 375, 399, 412, 481-2, 540, 597, 599, 620, 635, 
664, 666 

CzECHOSLOVAKIA, 10-11, 137, 240, 246-9, 339-40, 
446, 470-5, 482, 500, 511-14, 537-9, 542, 582-3, 
613, 629, 685 

DanziG, 137, 532 

EstontiA, 137, 217, 668 
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COUNTRIES—Conc. 


FRANCE, 15, 91, 138, 254-7, 310, 346, 359, 464, 536, 
576, 629 

GERMANY, East, 240, 370, 507-9, 605-8, 659, 
617-8 
West and West Berlin, 15, 138, 231, 385-6, 464, 
490-4, 515, 532, 664, 709 

GREECE, 494-6, 647-8, 681 

GUERNSEY, 137, 285 

Hone Kone, 138, 245, 256-7, 258-60, 357, 360, 
363, 367, 392, 444, 462-3, 558-9, 620, 641, 664 

Hunaary, 14, 63-4, 200, 518-20, 583-4, 635, 657, 
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Treaty, 14, 30, 36, 519-20, 584 

Inpo-CHIn4, 89, 138, 663 

INDONESIA, 138, 428 

Itary, 13, 64, 88-9, 139, 193-8, 4385, 466-9, 501, 560, 
592, 594-6, 599-600, 608, 623-6, 639, 673-6, 683, 
704, 713 

JAPAN, 13-4, 90-1, 139, 318, 325. 477-8, 569-71 

JERSEY, 137, 236, 301 

Korea, 480-1 

Latvia, 292 

Mataya, 14, 92-3, 139, 269, 324, 341, 408, 457, 558 

MaAncHURIA, 315-6, 330-1, 412, 422, 424 

Monaco, 139 

NETHERLANDS, 12, 92-3, 139, 229, 637-8, 652 

Norway, 139, 284, 464 

PumiPrines, 14, 93, 139, 290, 376, 400, 412, 420, 
458-9, 521, 693 

PoLanD, 10-11, 139, 240, 328, 464, 509, 532, 600-5, 
664 

Roumant, 14, 91, 139, 613 

SWwITzERLAND, 464 

THAILAND, 12, 139 

Trieste, 466-9, 599-600, 672, 679 

Unitep Kinaepom, 12, 237 

YUGOSLAVIA, 1389, 490, 517 


DEATH CLAIMS, 9-10, 107-114 
Crvit Actions, analogy, 9-10, 110-11 
CIVILIAN, death of, 109, 181 
ComPputTaTION, 253, 332-4, 373, 425, 461-2, 521-4 
Dest, not, 298-4, 552-3 
Depuctions, 253, 287-8 
Acceleration, 112-8, 2538, 332-4, 409, 461-2, 
520-4, 649-50 
when not applicable, 253, 286-9, 338-9, 654 
Accident Insurance, 113, 286 
Compassionate Allowance, 287 
Life Insurance, not, 113 
Son’s contributions, 409 
Survivor Benefits Plan, 522-3 
Workmen’s Compensation, 286-9, 522 
DEPENDENTS, 112, 181, 410, 447-8, 522 
DIsLocaTIon, general, 62, 333, 499, 501, 524, 563, 
654, 671 
EX PECTION of support, 293-4, 553, 648-50 
MALTREATMENT, resulting from, 8, 108, 423, 424-5 
award, not deducted, 29 
Presumption of cause, not, 399, 402, 423 
Prcuniary, Loss only, 9-10, 22, 112-4 
PENSION, barring claim, 12, 22, 109 
Similar provision, 12, 22, 109 
When not deductible, 196 
Priority, See PRIORITIES 
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SERVICEMEN, not, 109 

TRAINING, specialized, 425 

WARFARE, caused by actual, 9, 109 
none in Canada, 109 


EVIDENCE, See PROCEDURE AND JURIS- 


DICTION, PROOF OF LOSS 


EXPENSES, 147-8, 544, 666 


ABroaD, 147-8, 586, 619 
ADMINISTRATION, of, 19, 59-60 
APPORTIONMENT, invalid claims, 539, 583-4 
CANADA, in, not allowed, 148, 268, 373, 435, 619, 
651 
allowed as deduction, 268 
Factors, 241-2, 433, 447, 648, 666 
Ineligible claimants, 642 
Invalid claims, not, 544, 583-4, 631 
Legal dispute, not, 429 
Travelling expenses, not, 501, 653 
Unnecessary, 371, 653 
Translation, 501 


INTEREST, not, 249, 544, 619 

JoInT, 583 

PRIORITIES, not applicable, 249, 447, 476, 511-14, 
527, 544, 619 


Unitep Kinepow, in, allowed as deduction, 268, 
373 


FUND, See PRIORITIES 
GENERAL RECOMMENDATIONS, See PRO- 


CEDURE AND JURISDICTION 


INJURY CLAIMS, 


PERSONAL, 9-10, 107, 114 


AGGRAVATION, 260, 262, 391, 407, 428, 482, 566, 
665 


APPORTIONMENT, 571, 665 


DAMAGES, general not, 9-10, 374, 574 
Pecuniary only, 9-10, 114-5, 184, 374, 574 
Remote not, 110, 114 
Shock, when not, 461, 554 
Recommendation, future, 22 


DISEASES 
Anemia, 590-1, 706 
Appendicitis, 481 
Arthritis, traumatic, 407, 580 
Cancer, cause uncertain, 411 
Depression, 262, 391 

- Gallstones, cause uncertain, 410 
Gastric ailment, 556, 660 
Heart ailment, 396, 534-5 
Hernia, 243 
Hypertension, 396 
Influenza, 575-6 
Intestinal disorders, 337, 481 
Mental incapacity, 693 
Predisposition, 260, 428 
Shock, 442-3, 459-61, 554 
Spinal injury, 360 
Tuberculosis, 251, 260, 428 
Ulcers, 482 


Escape, privations not, 665 


Insurance, Accident deductible, 117 
Provincial Health, deductible, 260 


INTEREST, commencement of, 272, 310, 695 
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INJURY CLAIMS—Conce. 

MALTREATMENT, resulting from, 9, 108, 345, 693 

Presumption not available, 381, 391, 400, 404, 
423, 426, 476-8, 569 

PENSION, barring claim, 22, 109 
similar provision, 22, 109 

Priority, See PRIORITIES 

PrRoor, not adequate, 345, 381, 404, 434, 478-81, 
556, 559, 585, 590-1 

SUBJECTIVE, assessment, 260 

SuRVIVAL, of claim, 22, 116 
for Estate, 116 

TRAINING, Specialized, 521 

WARFARE, caused by actual, 9, 108 
none in Canada, 109 

War, State of, not compensable, 381, 404, 421, 
559 


INSURANCE, 15, 113 

AccipDENT, 15, 113, 286-9, 533-4 
Survivor Benefits Plan, 522-3 
Workmen’s Compensation, 286-9, 522 

AVAILABILITY, (non-), 358, 368, 457, 463 
Premiums prohibitive, 358, 457 
Neutral ships, 457 

CONSIGNMENT, before war, 312 

Depvuction of, 15, 145, 253, 330 
Health, 260 


Lire, not deductible, 15, 113-4, 533-4 


PENSIONS, etc., 
absolute, 22, 109, 520 
satisfaction, 22 
recommended, future, 22 
irrelevant to maltreatment, 405 

-when not deductible, 189 
PREMIUMS, deemed deductible, 245, 294, 353, 486, 
636 

not compensable, 136-7, 144, 245, 358, 636 
prohibitive, 358, 457 

PROPERTY, 15 
Cash, 235, 397, 411, 550, 554-5 
Household goods, 636 
Personal effects, 234, 253, 294, 330, 347, 375, 636 

Sues, 15, 234, 245, 353, 446, 451-5, 485-6, 548 

, Neutral (prohibitive), 457 
VALUE, not exclusive evidence of, 375, 654, 719 


INTEREST, 30, 168-9, 185, 456, 720 


APPORTIONMENT, 579 

COMMENCEMENT Of, 30, 169, 185, 272, 288, 440, 694 
Mesne date, 253, 259, 310, 332, 360, 398, 410, 579 

Deratu, 167-8, 253, 259, 288, 295, 373 

DEDUCTIONS, adjustment, 291, 297, 373, 568 
from interest factor, 233, 238, 384, 558 

Insury, personal, 167-8, 253, 259, 273-4, 310, 439, 
694 

ITauiAN losses, 1, 13, 599-600 

MALTREATMENT, none, 167, 251, 252, 298, 449, 479, 
660 

MESNE DATE, See hereunder COMMENCEMENT 

PERSONAL INJURY, See hereunder INJURY 

Priority, 49, 167, 527 

Property Loss, 34, 242, 249, 253, 256, 267, 269-70, 
288, 295-6, 339 

Rate, 185, 333-4, 456, 488 

Sp ez, only, 30, 47, 185, 527 
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ITALY, See ADMINISTRATION OF 
AWARDS; CANADIANS, claims by; 
COUNTRIES; PROCEDURE AND JURIS- 
DICTION; QUANTUM; SOPF 


JURISDICTION, See PROCEDURE AND 


MALTREATMENT, 6-9, 29, 117-34, 184, 201-216 
DrEpENDENTS, Claims for, 7, 29, 133-4, 692, 718 
Additional payments, 2, 21, 34, 
Dependency, not established, 692, 718 
Estate, 692 
Father, employed, 357 
Recommended, future, 22 
Religious Order, 399, 422-3, 425-6, 505-6 
Father and mother, 372 
Misconduct, irrelevant, 277 
Partial, 274-6 
Vesting and survivorship, 276-7, 393, 691, 692 
Widow, remarried, 264-5, 682-3 


ESTABLISHED 

Cumulative incidents, 8-9, 210, 252, 261-2, 296, 
323-4, 349, 372, 392, 432, 567-8, 585, 589-90 

Exceptionally severe treatment, 9, 212-4, 261-2, 
267-8, 307, 308, 312-3, 329, 372, 396, 428, 431, 
432-3, 564, 565, 660 

Formula, necessity of, 211-6, 251 

French, Vichy, Custody of, 488-9 

Germans, general, 6-9, 29, 128-33, 201-16 
Criminal organizations, by, 7, 29, 128-33, 184, 


201, 213, 215 
Gestapo, 7, 201, 213, 307, 308, 329, 431, 565, 
721 


SS., 7, 184, 206, 292-3, 431 
Reprisal camp, 328 
Civilians, 9, 216, 254, 284-5, 292-3, 336-8, 374, 
590, 721 
Merchant seamen, 9, 216 
Prisoners of War 
Box cars, 209, 213, 251, 289, 308, 588, 660 
Food and living conditions, 207-8, 392, 564 
Marches, 209, 212-5, 251, 308, 372, 588 
Mental cruelty, 208, 324 
Mess fees, deduction of, 289 
Presumptions, 211-6 
Punishment, undue, 208, 312-3, 315, 431 
Shackling, 209, 212, 215, 251 
Shooting, 311, 312, 429 
‘*Shoot-up’’, 429 
Work, 206-8, 212, 251, 267, 313, 369, 431, 
564, 660 
Incapacity, subsisting, 210-2, 215, 251, 267-8, 
329, 348, 428, 431, 432, 585, 588, 598 
Italians, custody by, 214, 289 
Japanese-operated camps, 6-7, 119-33, 271, 278, 
304, 317, 376, 379-81, 417, 478-9 
Civilians, 7, 118-34, 184, 345, 379-81, 391, 403, 
416-20, 479-81, 567, 661 
Servicemen paid by Treasury Board, 7, 29, 
34, 184 
Dependents of, 7, 622 
Lump sum awards, 9, 211, 214, 289, 449, 556, 
591 
Medical neglect, 251, 268, 328-9, 564, 660 
Pension, when not deductible, 29 
Priority, See PRIORITIES 
Sporadic, 206, 210, 214, 449 
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MALTREATMENT —Conc. 
Nor EstTasiisHED 
Dates, 304, 403 
After hostilities, 403 
After Japanese control, 478-9 
Before capture, 312, 396, 405 
Length, not main criterion, 314, 591 
Short period, See infra, Presumption re- 
butted 
Earnings, loss of, 282-3, 337 
Escape, hardships during, 289, 299-300, 312, 
406, 591, 665 
Hospitalization, See infra, Presumption re- 
butted 
House arrest, 7, 271, 278, 292, 305, 330-1, 379, 
394, 400, 418-20, 478-81. 567, 575, 576 
Incapacity, lack of proof of, 284-5, 337 
Internment, mere, 118, 209-10, 418, 420, 489 
Hiding, to avoid, 146, 290-1 
Killing, unlawful, 22, 528-32 
Recommended, future, 22 
Pension, not relevant, 29, 205, 252, 296 
Presumption rebutted, 9, 214-5, 349, 431 
Hospitalization, 9, 296, 323-5, 344, 349, 406, 
431, 466, 483 
Short period, 9, 324-5, 348-9, 466, 598 
Sport games, 405 
Russians, custody by, 314, 348, 396 
Technical, 369 
Underground, custody by, 290, 420-1 
Belgian, 462 
Dutch, 463 
ELAS, 494-6 
Philippine, 290, 420-1 
Wartime hardships, 117, 575 
World War I, compared, 202-6, 210 


PECUNIARY, compensation not, 205, 252, 307, olde 
329, 428, 432 


Soiatium, 9, 252, 307, 310, 360, 405, 422, 425, 506, 
556, 570 
Additional Payments, 2, 9, 22, 34, 721 


NOTICE OF CLAIM, 30, 39 
CoNTENTS, 39 


Date fixed, 30, 39, 61, 185, 703-4 
for materials, 53-4, 616 


INcuusIvE, 17, 50, 521-2, 615 
Invpirect, 579 ; 
INFORMAL, may be; 39 


Iranian, late, 36, 194, 195-6, 596-7 
extension, 64, 195-6, 198, 597 


Late, claims rejected, 168, 196, 579, 703-4, 720 
NEWFOUNDLAND, blanket, 61-2, 670 


NUMBER AND DISPOSITION OF CLAIMS, 
See PRIORITIES 


PENSION, See DEATH CLAIMS; MAL- 
TREATMENT CLAIMS; INJURY CLAIMS 


PERSONAL INJURY, See INJURY CLAIMS 


PRIORITIES, 19, 49-50, 162-5, 184, 527, 533 
CanabDA, Gov’. of, 60, 661 
ComPANIES, Subsidiary, 488 
DeatH, 10, 49, 162-3, 253, 288-9 
Exprnsss, 165, 242, 249, 509-14, 527 


Funp, relation to, 14, 20-1, 28, 55, 59-60, 82-8, 
95-6, 199, 200 
Poole 95-6 
Insury, Personal, 10, 19, 162 
INsuRANCE, 15, 330 
INTEREST, 165, 527 
InrERIM PayMENts, 48-9, 181-2, 269 
Irat1An Treaty, 13, 60, 64, 527, 690 
MALTREATMENT, 184, 210, 214 
NuMBER, or Cras, 15-20, 62-3, 533 
Italian Treaty, 193-8, 
ORDER, of payment, 60, 162-3, 184-5 


PROPERTY CuarMs, 15, 20, 59, 162-3, 242, 249, 253, 


288, 533, 690-1 


PROCEDURE AND JURISDICTION, 4-5, 


183-6, 377-9, 389-90 
ADMINISTRATION, by Sec’y. of State, 1, 28, 183 


by Registrar General, See Government Organ- 


ization Act, 1966 
CANADIAN Status, 50-53 
CHARITABLE ASSOCIATIONS, 377-9 


CopE, 1-3, 61-2, 169-73, 377-9, 389, 399, 400, See 


GENERAL Reports, infra, 

Discretion, 61-2 

Recommendations by Commissioner, 1, 5, 
wll 
Future, 21-3 

Regulations, 1, 27-34, 183-5, 189, 190 

Rules of Procedure, 4-5, 39-54 

Rules, War Claims, 1-2, 28, 169-73, 183 

DISCONTINUANCE, not a bar, 332 


EVIDENCE, onus and discretion, 171, 657 
Rules of, 4-5, 44-6, 171 
See PROOF OF LOSS 


Finpines, of Deputy Commissioners, 5, 41, 286, 
315-6, 334, 341, 389-90, 440, 482, 540, 564, 566, 


573, 578, 651 


Revisions of, 5, 42-4, 169, 233, 325, 344, 377, 


400-1, 465, 540, 574, 678, 695 


GENERAL REports, 1-23, 59-65, 193-8, 201-16, 
Advisory Commissioner, 1-2, 71-177 


Austria, 10-11, 239-40, 246-8, 609-11, 629-30, 


638-9, 669 

Czechoslovakia, 10-11, 246-9, 630-1 
Germany, 658 
Hungary, 200 
Italy, 193-8, 600 
Maltreatment, 7-9, 201-16, 251, 466 
Poland, 10-11 

HEARINGS, 3-5, 40-1, 50-1 
Consolidated? 50 
Documentary, 5, 8, 9, 40, 50, 211 


Examiners, by Rpacial. 4, 44, 325, 344, 403, 502, 


627, 651, 665, 
Ottawa, oral, 5, 40, 51, 683 
Regional, 5, 40, 41, 51, 426, 437 


Review, 5, 42-4, 254-5, 315-6, 407-8, 610-19, 


627-31, 465, 633 


Waiver of Deputy Commissioner hearing, 51, 


605, 721 
INTERIM Awarps, 48, 181-2 
INTERPRETERS, 47 
Itaty, Treaty with, 1, 35-8, 188 


Commissioner, 1, 37, 188 
Regulations, 13, 35-8 


INDEX 


PROCEDURE AND JURISDICTION—Conce. 

JURISDICTION, 377-9, 389-90, 480, 506 

NATIONAL STATUS, re, 52-3, 588 

Notice, inclusive, 17, 50, 521-2 

PRELIMINARY ReEJEcTION, 5, 16, 40, 692 

PROCESSING, 4-5, 39, 42, 434 

REGULATION 4, 11, 31 

REPORTERS, 47 

SEGREGATED CLAIMS, 532 

Starr, 4, 61 

SUBPOENA, 46 

SUBSIDIARY COMPANIES, 488, 664 
non-Canadian, 664 

SurRpuvus, to Consolidated Revenue Fund, 60, 172 

TREASURY BoaRD, function, 5, 7, 11, 17, 21, 28, 31, 
181, 183, 496 

TRIBUNALS, 3, 11, 169-70, 186 
Chief Commissioner, 1, 28, 169-70, 186-8 
Deputy Commissioners, 3, 11, 40-1, 62, 169-70 


PROOF OF LOSS, 
AsportaTION, 340, 510-14, 517 
CoORROBORATION, required, 46, 234, 243, 414, 488 
EvipENcE, 44-6, 171 
FALsIrIcaTION, deliberate, 60, 430 
non-disclosure, when not material, 409 


a FRAUD, of Custodian, not, 255, 310 
| Impropriery, of submission, 377, 416 
INFERRED, 365-6, 678 


INSUFFICIENT, 536, 559 
wee Cause, of, 304, 399, 402, 434, 478-81, 489, 556, 
559, 572, 590-1, 657, 706 
Date, of, 302, 566, 638 
Documents, not authenticated, 482 
Speculation, 397 
LooTING, presumed, 135-6, 230, 241, 254-5, 339, 
341, 368, 425, 500, 515, 570, 584, 620, 628, 722 
not presumed, 302, 536, 633, 717 
unrecognized govt, by, 500, 512 
Onvs, on claimant, 39, 46, 171, 399, 404, 515, 620, 
657-8, 661 


PROPERTY CLAIMS, 10, 11, 60, 134-161 
Bank Accounts, 232, 241, 539, 620, 632 
CANADIANS, see CANADIANS, Claims by 


CoMPANIES 
Non-Canadian, shares in, 619, 664, 685 
Silent Partners, 606, 632 


ConFiscaToRY Measures, 10-11, 62, 135, 239-42, 
469-76 
China, 375 
Country, by amrecornized govt. of, 475, see 
PROCEDURE AND JURISDICTION— 
GENERAL REPORTS 
Currency 
Devaluation, 98, 232, 316 
Inflation or Depreciation, 141, 232, 304, 620, 
632 
Enemy character of owner, 135, en 33, 599, 
626 
forced sale, 10, 136, 145, 517 
Italian Treaty, 599-600, 626 
_ Nationalization, 99 
Restitution, nature of, 11, 232, 247 
Wartime special measures, ad See WAR, 
q j OPERATIONS OF, 
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Dests, when, not, 143-4, 620 
DiviDENDs, profits, income, 140-1, 599 
Goop wil, 140-1 
INSURANCE, Companies not indemnified, 143 
Policy, 517, 582 
OwNERSHIP, 10, 11, 606 See PROCEDURE 
AND JURISDICTION—Generat Reports 
Agreement, not conclusive, 647-8 
Alienation after loss, 197, 673-5, 704, 713 
Alienation before loss, 10-11, 458-9, 539, 584, 
628, 639, 659 
Canon law, when not, 413 
Equitable, 663 
not, 314, 693-4 
Foreign, confiscation, see PROCEDURE 
AND JURISDICTION—GeEneERaL Re- 
PORTS 
Gift, not proven, 537 
Post-war restoration, not, 11, 247, 629-30, 639, 
658, 669 
Poverty, vow of, 346 
Proof of, 10, 510-8, 537-9, 606, 647, 677, 683, 
see PROOF OF LOSS 
Servicemen, by, 136, 366-7, 488-9, 643-5 
Loss after death, 338-9 
Tenancy-in-common, 634 
Trust, 613 


Pensions, Loss not compensable, 141, 305, 323 
RENTALS and use, 140-1, 582, 647-8 
Securitigs, 241, 510-4 


SHarss, 584, 599, 619 
in non-Canadian companies, 599, 619, 685 
of silent partner, 632 


SILVER Corns, 280 
WaGEs, ete., when not, 21, 282 
See QUANTUM—EarRNnInNGs, 


QUANTUM 


APPORTIONMENT, periods, 62, 322, 566, 584, 617-9, 
629-31 
non-Canadians, 256, 341, 386, 578-9, 608, 623-5, 
642-3, 681 
varying causes, 254, 376, 693-4 
younger children, 522, 670 


CAPITALIZATION, 262, 288, 521-4, 670 
CoMPutTATIONS, 48, 670 


CoNVERSION, 159-61, 174-7, 232, 257, 304, 306, 
312, 341, 582, 652, 666, 708, 717 


CoRROBORATION, required, 46, 234, 243 


DEPRECIATION, deducted, 243, 334, 586, 717 
Consumer goods, etc., 235, 305, 334, 374, 651, 
717 


EARNINGS, loss of, 282, 308, 323, 337, 356, 360, 434, 
585, 599, 672 


Factors, affirmative, 586, 651, 718-9 

Market Value, pre-war, 152-9, 230, 233, 374, 
456, 586, 651, 719 

Far East, 14, 341, 366, 559, 597, 620, 708, 720 
1941 advance, 257 
decline of, 14, 703 

Replacement, Italian Treaty (post war), 13, 

36, 89, 152, 592-4, 690 

Japanese Treaty (post war), 91, 152, 716 

Specialized training, 521 

Transportation, 283-4, 376-7 
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QUANT UM—Conc. 
Inconclusive or negative 
Cost, 233, 586 
Education, 585 
Inflation, 232, 316, 632 
Insurance, 375, 654, 719 
Legacy, loss, 585 
Nazi contribution, 630 
Repairs by Slovaks, 482 
Repatriation, 506, 571, 647 
Replacement, 152, 233, 425, 586, 651 
Sentimental value, 146 
Unpaid employee, 623 


IncomE, loss of, not, 282, 585, 599 
INSURANCE, when deductible, see INSURANCE 


IrauiAN, Treaty versus W.C. Rules, 13, 36, 592, 
599, 626 
Geometrician vs. Treasury, 675, 714 
Replacement, 13, 36, 89, 152, 592-4, 690 


Jury, finding as, 241, 262, 333, 376, 500-1, 513, 
518, 538, 544, 563, 584, 607, 621, 719 


Lzaacy, loss, not, 585 


MALTREATMENT award, when not deductible, 189 
additional, 2, 33-4, 696, 721 


MortGaGE, when not deductible, 240, 370, 720 
effect of, 142-3, 370-1, 720 


NEGOTIATION, not, 620 
PARTNERSHIP, silent, 632 


PENSION, cause of loss uncertain, 407-8 
when not deductible, 189 


RENTALS, 628-9, 632, 647 


VALUATIONS, 282-3, 334, 545-9, 654 
cars, 282-3, 334, 621 
confused, 411 
library, 425 
money claims, 150-1 
shares, 620 
ships, 484-7, 545, 549, 654 
incidental, 547-9 


REFERENCE, 1, 186, 201, Terms of, see PRO- 
CEDURE AND JURISDICTION 


SHIPS, 


CaRGo, 
Alexander Hoegh, 449-55 
Calgarolite, 449-55 
Canadolite, 449-55 
Collingdoc, 654 
Esso Boston, 449-55 
Kenordoc, 654 
Montrolite, 449-55 
Munster, 347-8 
Muskogee, 449-55 
Penelope, 449-55 
Portadoc, 654 
Prescodoc, 654 
Sarniadoc, 654 
Terra Nova, 557 
Torontodoc, 654 
Troisdoc, 654 
Victrolite, 449-55 
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FISHERY 
Andavaka, 350-6 
Mildred Pauline, 244-5 


NAVAL 
Voltaire, 267-8 


PassENGER & CaRrGo 
Athenia, 12, 93, 234, 236, 242, 252, 268, 297, 307, 
311, 329, 332, 356, 373, 397, 407, 410, 434, 437- 
44, 448, 456, 465-6, 533-5, 579, 651 
Caribou, 286, 366, 452-5, 461-2, 521, 534, 535, 
544, 549, 550, 554, 573, 6438, 654, 670 
Lady Drake, 234, 446, 484-8, 557 
Lady Hawkins, 293, 342, 484-8, 498-9, 622 
Pipestone County, 636 
Rose Castle, 550 
Zam Zam, 283, 290, 373, 457, 541 
PRISONER TRANSPORTS, 
Enoura Maru, 580 
Oryoku Maru, 580 


SOPF (Satisfaction Otherwise Provided For), 11-15, 


63-4, 88-95, 665 
APPORTIONMENT 
Disallowed items, 283-4, 558 
France, 15, 31, 233, 717 
Individual shares, 253, 298, 608 
Interest adjustments, 568 
Interest factor only, 231, 233, 558 
Canada, Govt. of, 231, 384, 386, 558 
France, 233 
Interim refundable, 269, 291 
United Kingdom, 435 
Segregated claims, 527, 533, 581 
United Kingdom, 237, 297-8, 459-61 
Batavia, 428 
Br.ierum, 15, 31, 92, 384, 657 
Borneo, 12, 338 
Brunei, 12, 63, 93 
BurMoa, 435, 445 
CanaDA, Govt. of, 12, 229-31, 234-5, 237-9 
Subrogation of, 12, 229-31, 234-5, 237-9 
Indebtedness to, 256, 661, 722 
CoNVERSION, Formula, 652, 656, 717 
DEEMED, received, 11-12, 262, 327, 426-7, 435, 665 
Errorts, sufficient, 254, 341, 385, 585, 703 
Refusal appropriate, 460 
Refusal not appropriate, 232, 258, 435 
FINLAND, 12, 90 
France, 15, 31, 91, 564, 585, 653, 665, 716-7, 722 
GERMANY (West), 11, 15, 31, 59, 232, 385, 632 
Corporation not eligible, 15, 465, 524, 664 
Late filing, 596 
Reg. 4(4), 15, 31, 456-7, 565, 633, 647, 652, 665 
GRATUITOUS, payment, 573 
Advanced by employer, not, 422 
Hone Kong, not, 428 
Hunaary, not, 14, 30, 63-4, 89, 190, 200 
IGNORANCE no excuse, 12, 516, 653, 705 
Inpo-CHInA, 63, 663 
INDONESIA, 428 
INSURANCE distinguished, 15, see INSURANCE 
INTERIM, 12, 269 
Iraty, General, 13, 64, 88-9, 193-8, 593, 596-7, 600 
Special, 36, 525-7 
No compensation from Italy, 598 


a eee 


a 
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SOPF—Conce. 


JAPAN (Treaty), 13-14, 90-1, 258, 318, 325, 386, 
426, 477-8, 502-5, 567-71, 572, 703, 706-8, 
715-6 

Commission not agency, 325 
Conversion uncertainty, 706-8, 718-20 


Mauaya, 14, 92, 94, 261, 262, 341, 457-8, 487-8 
Net DepuctTion, 261, 268, 297 
; NETHERLANDS, 12, 91, 231, 652-3 
NEWFOUNDLAND, 622 
Onvs, on claimant, 516, 653, 719 
Puuiiprrnes, 14, 92, 297, 377, 401, 422, 577-9, 664, 
694-5, 705 
Raa. 8 (Schedule), 11, 31, 231 
Rea. 4(4) (Regulations), 11, 31, 231 
Roumani, 14, 30, 90, 190 
SUBROGATED, when, 444, 490, 496-7 
to Govt. of Canada, 48-9, 384-5 
THAILAND, 12, 90 
TRANSPORTATION, Substituted, 236 
Unrtep Krnepom, 12, 92, 435, 456 
Athenia, (See SHIPS) 12, 18, 93, 267, 448, 456, 
534 
Contingent, 459-61 
When not deemed, 267, 459-61, 637, 650 
Sterling Currency, 411 
Prize Ship, 547-9 


YUGOSLAVIA, 490 
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TRIBUNALS, see PROCEDURE AND JURIS- 
DICTION—TrirunALs 


WAR CLAIMS FUND, see PRIORITIES 


WAR, OPERATIONS OF 


World War II. 28, 96-9, 633 
Not, 258, 375, 422, 566 


Autres, loss caused by, 135, 666 

Action by enemy not essential, 109, 135 
Allied air raids, etc., 666 

and several unreported cases 
Allied orders, when, 146, 335, 428 

when not, 146, 150, 358, 368 
Allied regulations and laws, not, 146 
British cruiser, 350-2 


COLLABORATION, disqualifies, 104 
Proved, 528, 640, 699-700, 709-13 
Volksliste, 592 
Disproved, 492-4, 624-5, 685-90 


MARINE PERIL, not, 557 


State or War, 107-8, 136 
Loss caused by, not compensable, 107-8, 285, 

310, 404, 483, 576 

Death, 402-3 

Injury, personal, 107-8, 284-5, 291, 328, 381, 
421, 554, 559, 571, 575-6, 585 

Property, 136, 229, 236, 483, 515, 576, 620, 
709 

Wages, ete., 282 

Wartime controls, 232-3 


APPENDIX “SUPP. N’’ 


CASE No. 1414 
Re: Langley 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted further argument in support of the 
contention that the disallowance should be reversed and an award 
recommended. 

The claim in this case is for loss of property falling into three groups: 


(a) household furnishings and personal effects stored in a warehouse of 
the De Gruijter Company at The Hague; 


(b) fixtures left by the claimant in rented premises at The Hague, and 
allegedly removed by the Germans during their occupation of 
Holland; 


The latter group included bathroom equipment, clothes presses, cupboards, and 
electric light fixtures. In Holland, apparently, houses are leased without such 
fixtures, and the tenant must provide them at his own expense. 


(c) a deposit of $310.21 standing to the credit of the claimant in the 
Rotterdam office of The American Express Company. 


I take the learned Deputy Commissioner’s report to imply findings that the 
goods in group (a) were pilfered or stolen by persons unknown during the 
period of the German occupation of Holland, and that the fixtures falling under 
group (b) were removed by the Germans during the occupation of Holland, 
presumably with the knowledge of the landlord and on the basis of some 
arrangement made with him. In neither case was the claimant able to recover 
any of the goods or fixtures lost, with the exception of a quantity of clothing 
which was found to have been destroyed by moths. I entirely agree with the 
opinion of the learned Deputy Commissioner that destruction by moths is not 
the direct result of any operation of war, and that therefore the claim for loss 
of goods so destroyed ($184.56) must be disallowed. 

As to group (a), the learned Deputy Commissioner decides that the claim- 
ant’s loss is not compensable under the War Claims Rules because it is not 
established either that the pilfering or theft was done by the Germans or their 
satellites, or that the pilfering or theft amounted to “looting” within the 
meaning of the Rules. He defines looting as an offence committed by groups or 
bands of persons under cover of the confusion that accompanies any disaster, 
such as war, and distinguishes it from acts of pilfering, theft, or burglary. 

For the reasons mentioned at the top of page 58 of his Report, the learned 
Advisory Commissioner on War Claims (page 57) concludes that claims for loss 
with respect to property should be admitted as war claims where the loss was 
caused by: 


Oe 38) 0 (0) 6, a @ 2 fe, 0! 6 Bb . 6 Oe (6 10 O46 Oe. @ 0: 6) CL.8 6 6 10/6 #6 \6) 58. 


2. physical loss or disappearance of tangible things caused by theft or 
LOOTING ae teat Sha eee: « in an area occupied by an enemy.......... , whether 
the looting or theft was by members of armed forces or not, looting to be 
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conclusively presumed where the cause of the loss or disappearance cannot 
be established.”’ 


I am of the opinion that the distinction drawn by the learned Deputy 
Commissioner between pilfering, theft, or burglary on the one hand, and 
looting on the other hand should not prevail against the claimant’s entitlement 
to compensation, for two reasons: 


(1) no matter what meaning may be assigned to the word “looting”, it is to 
be conclusively presumed where the cause of loss or disappearance 
cannot be established; 


(2) the basis of compensation for loss of goods in enemy-occupied territo- 
ry is not limited to looting, but includes theft, which in turn would 
include pilfering and burglary. 


As to the learned Deputy Commissioner’s observation that there is no 
evidence that the goods were pilfered or stolen “by the Germans or their 
satellites’, such evidence is not, in my opinion, necessary. It seems to me to 
make no difference, under the War Claims Rules, whether the theft or looting 
was done by the Germans or their satellites, or by the inhabitants of the 
occupied area, or even by Canadian servicemen or civilians. 

On the basis of the Deputy Commissioner’s findings that the goods in group 
(a) were pilfered or stolen in an area occupied by an enemy, I am therefore 
impelled by the War Claims Rules to the conclusion that the claimant suffered 
a compensable loss in respect of those goods. 

The circumstances surrounding the disappearance of the fixtures in group 
(b) are somewhat different. Assuming, as the Deputy Commissioner apparently 
infers, that the fixtures were taken by the Germans on the basis of some 
arrangement with the claimant’s landlord, the loss would be compensable if 
they were confiscated by the German armed forces in an area occupied by the 
enemy. If, on the other hand, the confiscation was made by authority of the 
civilian government of Germany, the loss would be compensable only if the 
confiscation was made on the ground of the enemy character of the Canadian 
owner of the fixtures. Although the exact nature of the confiscation is not 
disclosed, the inference seems to me to be clear that the fixtures were confis- 
cated either by the German armed forces, or by the German civilian authorities 
on the ground of the enemy character of their Canadian owner. I am therefore of 
the opinion that the loss of such fixtures is compensable under provision 
numbered 3 on page 57 of the Advisory Commissioner’s Report. 

As to group (c), consisting of deposit with the American Express Compa- 
ny, information now furnished to the Commission indicates that the claimant is 
being compensated in full for this loss through Deutsche Revisions-und Treu- 
hand. In any case, I agree with the conclusion of the learned Deputy Commis- 
sioner that there is not sufficient evidence to establish that the loss, if any, on 
this item was the direct result of an operation of war. It should therefore be 
disallowed. 

The valuations placed by the claimant on his lost property seem to be 
reasonably moderate, and are based on the report of an experienced surveyor 
at The Hague. The surveyor’s estimates are intended to be the reasonable 
market value at the time in the month of May 1940. It must be borne in mind 
that the basis of compensable loss under the War Claims Rules, so far as losses 
in Europe are concerned, is the fair market value at 30th June 1939. A careful 
examination of the claimant’s inventory, in the light of numerous similar cases 
adjudicated by the Commission, leads me to the conclusion that a fair estimate 
of the value of the goods for whose loss the claimant is entitled to compensation 
from the War Claims Fund might properly be fixed at $2900.00. 

It is noted that the claimant has already received from the Government of 
Canada capital compensation in the sum of $1,940.00, in addition to $750.00 for 
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replacement of clothing. These items must be deducted from the capital award 
now recommended. The claimant also received from the Canadian Government 
$4,562.35 as interim non-capital compensation for such items as loss of use of 
furniture and other goods. Following the policy adopted by the Commission in 
such cases, non-capital compensation must be deducted from the interest factor 
of the present award. As the interest deductions will clearly exceed the total 
interest factor of the award, it will be simpler to recommend that the total of 
the interest factor be paid directly to the Government of Canada by way of 
subrogation. 

Further consideration of the amount of compensation received by the 
claimant from the Government of Canada for replacement of clothing leads to 
the inference that the sum of $750.00 paid to the claimant under that item 
includes some compensation for the clothes which were destroyed by moths, 
and which this Commission is unable to regard as compensable. If such is the 
case, it would clearly be inequitable to deduct, from the compensation recom- 
mended by the Commission, an amount received by the claimant on items 
which are not compensable under the War Claims Rules. There is no way of 
fixing exactly the amount which the claimant did receive for his moth-eaten 
clothes, but, in proportion to the valuations estimated for his other goods, it 
would be in the vicinity of $140. The amount deductible as capital compensa- 
tion otherwise provided for would therefore properly be $1940.00 and $610.00 
or a total of $2550.00. 

For the reasons above mentioned, I reverse the recommendation of the 
Deputy Commissioner, and I recommend that the claimant be paid $2,900.00 as 
an award for loss of property at The Hague, such payment to be in orders of 
Priority Nos. 3(a) and 3(b); subject to deduction of $2550.00 received from the 
Government of Canada. 

I further recommend that there be paid to the Government of Canada, by 
subrogation to the entitlement of the claimant, and as repayment pro tanto of 
compensation advanced by the Government to the claimant, the said sum of 
$2550.00, with simple interest on $2,900.00 from 1st January 1946 at 3% per 
annum. 

This is a case in which payment in respect of the claim may be or could 
have been made from a source other than the War Claims Fund, and therefore 
the claimant would receive, or would be deemed to have received, at least a 
partial ““compensation otherwise provided for”. I am, however, of opinion that 
undue delay would result from postponement of my recommendation until I 
might be in a position to assess with reasonable certainty the possibilities of 
recovery of compensation from such other sources. I therefore proceed to make 
my recommendation on the basis of the information now available, leaving it to 
the Treasury Board (pursuant to War Claims Regulation 4(4)) to determine 
the portion, if any, of the recommended payment which should be paid from 
the War Claims Fund and the time at which such portion may be paid. 

Dated this lst day of March, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1415 
Re: Overholt 


The claimant originally included in his claim an item of RM. 31,942 
deposited in a German bank. At the hearing before Deputy Commissioner 
Hyndman on 10th September 1954 that branch of the claim was abandoned, but 
it was subsequently revived in February 1957. 
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In a recent communication the claimant states that I refused his solicitor a 
hearing, and that I had been very adamant in refusing to grant him a further 
hearing or to consider any payment to him. As a fact the claimant and his 
counsel had at least three hearings, and the voluminous file of correspondence 
speaks for itself. I did feel bound, in accordance with the provisions of Rules of 
Procedure Nos. 4 and 5, to intimate repeatedly to the claimant that loss of 
money values through inflation or depreciation of currency was not a compen- 
sable loss under the War Claims Rules. But when his then counsel advised me 
(by letter dated 13th June 1957) that he nevertheless wished to have a 
rehearing at an early date, he was informed by letter of 19th June 1957 that a 
hearing would be available for him at any time within the next ten days. The 
claimant did not reply to this intimation, nor did he ask for a later appointment 
for hearing. 

Since the making of my previous reports on 38rd February 1955, 20th May 
1955, and 7th June 1956, the claimant has indirectly submitted an elaborate 
statement, augmented by an argument by his present counsel, in support of the 
contention that the loss of his bank deposit should be distinguished from a loss 
due to inflation and should therefore be regarded as compensable under the 
War Claims Rules. 

It is true that the exclusive provisions of Para. 6 on page 63 of the Report 
of the Right Honourable Advisory Commissioner are aimed primarily at resi- 
dents or investors in enemy or enemy occupied countries. The operative sentence 
of Para. 6 is, however, very explicit in its direction that “If divested money 
claims were revested in their owner within a reasonable period after the war 
after a shrinkage due to inflation or depreciation their owners, therefore, have 
no valid claim to compensation. It follows that if there was no revesting the 
claimant cannot claim the undepreciated value of his money or money claim.” 

I can see nothing in the present claim which would distinguish it from the 
type last referred to, or which would exempt it from the exclusions enacted by 
Para. 6. 

Even, therefore, if the claimant could succeed in establishing a valid claim 
for compensation for the loss of his bank account, it would be a claim for the 
loss of a “right to currency” and the quantum of his award would have to be 
measured by the rate of exchange prevailing at 30th December 1949 (Advisory 
Commission’s Report, p. 73). The net results of the 1948 currency conversions in 
Germany were that each original 1000 marks produced 65 deutsche marks. The 
claimant’s 31,942 reichmarks would on that basis have yielded about 2080 deut- 
sche marks, which, at the prescribed 1949 rate of exchange would be the 
equivalent of Canadian $545.00. 

From that gross valuation would have to be deducted the amount which 
the claimant was offered on 17th March 1950, namely “one for twenty” or 5% 
of the value of his original deposit. This would amount to about DM. 1600 or 
the equivalent of $420.00. The sum offered was payable over three years, could 
not be converted into dollars, and could be spent only in Germany. 

The claimant states that he refused the offer on account of its restrictive 
terms, and because it might jeopardize his claim in Ottawa. Neither of those 
reasons is sufficient to take the offer out of the category of ‘‘compensation 
otherwise provided for’, (especially since the original deposit was in Germa- 
ny), and its amount would therefore have to be deducted from any compensa- 
tion which this Commission might recommend. 

It is therefore obvious that the maximum capital award available in the 
event of the establishment of a valid claim would be the difference between 
$545.00 and $420.00, or a net $125.00. 

I am of the opinion, however, that no such claim has been established. 
Confiscation by an enemy civilian authority is compensable only if it was 
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carried out by reason of the enemy character of the Canadian owner of the 
property. The blocking of the claimant’s bank account (which for some unac- 
countable reason was deposited in Germany at a time when such action could 
be clearly forecast) appears to have been a wartime measure of foreign 
exchange control, and not to have been directed specifically at Canadians or 
other enemies of Germany. There would therefore be no valid claim under the 
War Claims Rules, particularly if restitution at the shrunken value of the 
original currency were made within a reasonable period after the war. As the 
terms of the restitution offer were made in pursuance of arrangement dictated 
by the Allied Occupation forces, its timing and amount must be considered to 
have been reasonable. 


I therefore recommend that the claim for loss of bank deposit be 
disallowed. 


Dated this 13th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1421 
Re: Barriere 


7 Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


The claimant stresses the fact that in 1944 he engaged an expert Huissier to 
make an official valuation of the extent of losses, and that the official’s estimate 
was $11,860.00. 


It must, however, be remembered that this Commission is not allowed to 
base its estimate of compensability on the replacement value of goods lost, or 
even on their cost value. The criterion which this Commission must apply is the 
reasonable market value at 30th June 1939, with allowance for depreciation 
from that date until the time of loss. It is noted that a high proportion of the 
goods lost by this claimant were of a nature which exposed them to a high 
percentage of depreciation in market value. 


As the learned Deputy Commissioner reached his estimate after careful 
consideration on the basis of an oral hearing, I do not think that it would be 
proper for me to attempt to vary the valuation which he fixed. I may, however, 
add that his valuation seems to me to be fair and even generous in the 
circumstances. 


As to the $354.82 received by the claimant from the French Government 
for loss of use of furniture, the learned Deputy Commissioner expresses some 
doubt as to whether, or not, this amount should be deducted from the award, 
but concludes that it should. By comparison with other cases in which some- 
what similar awards have been received for loss of use, I am of the opinion that 
the payment received should be deducted only from the interest factor of the 
present award... 


Dated this 14th day of November, A.D. 1956. 


(Sgd) THANE A, CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 1422 
Re: Sweeney 


At the very outset, about $2,700 must be deducted from the claim for lost 
antiques, jewellery and paintings inasmuch as substantial corroborative evi- 
dence of the extent of the loss on that score was not offered on the claimant’s 
behalf.... 


Dated this 27th day of December A.D. 1954. 


(Sgd) C. W. MARION 
Deputy Commissioner 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has omitted presentation of further materials on review. 

In pursuance of Rule of Procedure No. 20, I notified the claimant that it 
might be necessary for me, on review, to reduce the recommended award by 
approximately $2,500.00, being the estimated amount which the claimant should 
have received from a policy of War Risk Insurance, if she had prudently 
effected such a policy. It is, I think, to be assumed that the claimant, on 
shipping such an important consignment of goods, which she values at $12,- 
000.00, and which the Deputy Commissioner assesses at $5,000.00, would effect 
a policy of War Risk Insurance to cover at least a portion of the value of the 
goods. 

The claimant has not taken exception to the proposed downward revision, 
and I therefore hold that the goods which she shipped as cargo on the SS “Lady 
Drake’”’ should have been covered by War Risk Insurance to the extent of at 
least 50% of their value, and I am therefore obliged to hold that the claimant is 
deemed to have received $2,500.00 as the proceeds of a policy of war risk 
insurance which she should, in prudence, have effected, and which would have 
cost her approximately $75.00. It is therefore necessary to deduct $2,575.00 
from the amount recommended by the learned Deputy Commissioner. 

With this variation, I approve the report of the Deputy Commissioner, and I 
recommend that the claimant be paid $2,425.00 as an award for loss of property 
at the sinking of the SS “Lady Drake’’, such payment to be in order of Priority 
No. 3(a), and to bear simple interest from 4th May 1942 at 3% per annum. 


Dated this 25th day of March, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1431 
Re: Forster 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials or review. 


I have, however, found it necessary to notify the claimant, under the 
provisions of Rule of Procedure No. 20, of a probable reduction in the amount 
of the award recommended by the Deputy Commissioner. The claimant has 
replied to that notice, and contends that the full amount of the award recom- 
mended should be approved. 
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The items found by the Deputy Commissioner to have been lost may be 
summarized as follows: 


OUI Creer, HO eee eke, EAA sts BE IDLO es $1,000.00 
PEWEWED VE Ls.) frente ih 4 Ak + OLS Ines 600.00 
CAShAs. wee. srl sey. Peoas ee, Seti SRAM 300.00 

$1,900.00 


As to the jewellery, the items appear to have been very carefully consid- 
ered by the Deputy Commissioner, and I would hesitate to disturb his findings. 


As to the clothing, the Deputy Commissioner allowed the full amount 
claimed, on the ground that the goods had all been recently purchased for the 
claimant’s trip, or given to her by her mother, whom she had visited. In 
considering claims for loss of such goods, the Commission has adopted the 
principle that goods such as clothing in the possession of the consumer, no 
matter how new the goods may be, must usually be subjected to some percent- 
age of depreciation, in order to arrive at the fair market value at the time of 
the loss. A careful examination of the list of articles lost leads to the conclusion 
that not more than $800.00 should be allowed for the articles of clothing lost. 

As to the cash, the claimant says that she left Canada in the spring of 
1939 with $700.00 or $800.00 on her person, and that she still had about $500.00 
on her return trip. The Deputy Commissioner allowed her $300.00 on this item. 

Without throwing any doubt whatever on the claimant’s veracity, it was 
obviously very imprudent for her to carry such large sums of money in 
currency. The principle of the War Claims Rules regarding insurance suggest 
by analogy that the cash carried by the claimant should have been protected by 
the normal insurance, which would have been afforded by a letter of credit or 
by travellers’ cheques. The usual practice of the Commission is not to allow 
more than $150.00 for loss of currency whose possession is not fully cor- 
roborated and which was not protected by some of the normal types of 
insurance. 

Apart from the above-mentioned detailed considerations, it should be 
noted that the award recommended by the Deputy Commissioner is very consid- 
erably larger than the awards usually recommended for losses by ‘‘Athenia’”’ 
passengers, and is still further out of proportion to the amount awarded to the 
claimant by the Government of the United Kingdom. 

For the foregoing reasons, I consider it necessary to reduce the items of the 
award allowed by the Deputy Commissioner to the following: 


Mlothineetet cetera Fei. vs..bah se gaa ess $ 800.00 
Ow Clery meltCOleCEa ns ay ate tt ern eee ne 600.00 
CO ae ee ee SS th MS Ne we ae 150.00 

$1,550.00 


With these variations, I approve the report of the Deputy Commissioner, 
and I recommend that the claimant be paid $1,550.00 as an award for loss of 
property at the sinking of the SS “‘Athenia’’, such payment to be in order of 
Priority No. 3(a), and to bear simple interest from 3rd September 1939 at 3% 
per annum; subject to deduction of $402.00 received from the Government of 
the United Kingdom, with interest adjustment from 19th April 1948. 


Dated this 16th day of May, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 1433 
Re: Bedard 


....Llhere is no doubt that because of the war this claimant sustained the losses 
of which she complains and which for a person of her circumstances are 
substantial. These losses, however, were caused, not by war operations, but by 
the existence of a state of war which affected in some measure the lives and 
fortunes of large numbers of people in every country of the world. Such being 
the case she has not an admissible claim under the War Claims Rules. In order 
to have an admissible claim her loss must be directly due to operations of war 
which is not the case here. I am therefore obliged to recommend that her claim 
should be disallowed. 


(Sgd) JAMES FRANCIS, Q.C., 
Deputy Commissioner 


Note:—Disallowance confirmed by Chief War Claims Commissioner, 30th No- 
vember 1956. 


CASE No. 1435 
Re: Chandler 


os ee tae Having reviewed the Deputy Commissioner’s report, I approve without 
substantial variation his findings and recommendation, though I would base the 
disallowance of claim in respect of living expenses, rail transportation from 
Glasgow to Bedford, and return fare to Canada, on a somewhat different 
ground from that adopted by the learned Deputy Commissioner. If the claimant 
had paid his fare to Canada on the Athenia, and had been obliged to incur the 
further expense of paying a second time for transportation to Canada, I believe 
such further expenditure would have been compensable. The general evidence 
before the Commission, however, in hundreds of similar cases, indicates that 
free substituted transportation to Canada, as well as living expenses during the 
necessary period of delay in Great Britain or Ireland, was provided either by 
the shipping company or by the British Government. If the deceased Frederick 
Ernest Chandler omitted to take advantage of the availability of such substitut- 
ed transportation, he must nevertheless, under the War Claims Rules, be deemed 
to have received compensation otherwise provided in those respects... 


Dated this 12th day of September, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1456 
nee Proulr 


i eo Though this claimant did not, at the time of her internment, possess 
Canadian domicile in the statutory sense, she had been married since 1925 toa 
natural born Canadian who had at all times retained his Canadian domicile. I 
therefore agree with the learned Deputy Commissioner that the claimant 
should be regarded as having had domicile in Canada from the date of her 
marriage... 


Dated this 22nd day of March, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 1469 
Re: Barton 


sree At the hearing an oral submission in respect of her eligibility under the 
War Claims Rules was made by Mr. Fulton on her behalf, and it was then 
agreed that he should present a written submission. Since then, however, there 
has been brought to my attention the case of Mrs. Alice Ranee Hackett (Case 
No. 9504) in which the circumstances are similar to those in the present case. 
Mrs. Hackett was born in Ceylon in February, 1895, and was married in the 
Straits Settlements in July, 1926, to Mr. Hackett who had been born in India 
but had subsequently acquired Canadian domicile. They were both interned 
with their children in Malaya in 1942 and they came to Canada following their 
liberation in 1945. As in the case of Mrs. Barton, Mrs. Hackett did not come to 
Canada until after the end of World War II. 

In the case of Mrs. Hackett, it was held by this Commission that her 
husband had Canadian domicile from 1900 when he came to Canada continuing 
until his internment in 1942, and that he had Canadian domicile at the time of 
his marriage in 1926. It was held also that since the domicile of a married 
woman is the same as, and changes with, the domicile of the person on whom 
she is, as regards domicile, legally dependent (Dicey-Conjflict of Laws, pp. 101 
and 107), Mrs. Hackett’s common law domicile has been, since the date of her 
marriage, and is now, Canada. The question of domicile having been thus 
resolved it was found that Mrs. Hackett had Canadian status at the relevant 
times and was eligible to be compensated for maltreatment under the War 
Claims Rules. 

There would not appear to be any reason to distinguish between the cases 
of Mrs. Hackett and Mrs. Barton. Both claimants were born in the Far East, 
both married prior to World War II to husbands who had Canadian domicile, 
both came to Canada with their husbands at the end of the war and both were 
Canadian citizens at the time of presentation of their claims. I find, therefore, 
following the decision in the case of Mrs. Hackett, that Mrs. Barton’s common 
law domicile has been since the date of her marriage on June 6, 1936, and is 
now, Canada, and that she is eligible to claim compensation for maltreatment 
under the War Claims Rules....... 

(Sgd) JAMES FRANCIS, Q.C., 
Deputy Commissioner 


July 30, 1956. 


CASE No. 1471 
Re: Mayrand 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 

The learned Deputy Commissioner assessed the claimant’s compensable 
losses under the War Claims Rules at $16,315.40. He also finds that the claimant 
received $9,126.52 under the United Kingdom War Damage Act and $9,290.00 
capital advances from the Government of Canada. The United Kingdom pay- 
ment was received on the 10th September 1947, and the Canadian Government 
advances were received in the following instalments: 


3rd February 1942—$2,000; 
4th April 1942 —$2,000; 
5th March 1949 —$5,290 
(of which $2,000 was paid at an earlier undisclosed date). 
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If, as the Department of Finance now submits, and the learned Deputy Com- 
missioner finds, the total of $9,290 received from the Government of Canada 
must be regarded as capital compensation, it is obvious that the claimant has 
received, from combined United Kingdom and Canadian sources, capital com- 
pensation in excess of his compensable claim against the Canadian War Claims 
Fund including interest. It will therefore be necessary to recommend that the 
balance of the present award, after deducting the amount received from the 
United Kingdom Government, be paid by subrogation to the Government of 
Canada as a refund pro tanto of the capital advances made to the claimant. 

Having reviewed the report of the Deputy Commissioner, I approve it in 
substance without variation, and I recommend that there be paid to the 
Government of Canada, by subrogation to the entitlement of the claimant, and 
by way of refund pro tanto of capital advances made to him, the sum of 
$16,315.40 as an award for loss of property in London, England, such payment 
to be in orders of Priority Nos. 3(a), 3(b), 4(a), 4(b) and 5, and to bear simple 
interest from Ist January 1946 at 3% per annum; subject to deduction of 
$9,126.52 received from the Government of the United Kingdom, with interest 
adjustment from 10th September 1947. 

Dated this llth day of October, A.D. 1956 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Since the making of my report dated 11th October 1956, it has been 
brought to my attention that the amount received by the claimant under the 
United Kingdom War Damage Act consisted of $8,330.53 capital, and $795.99 
interest. This breakdown does not affect the situation as between the claimant 
and the War Claims Fund, but necessitates a restatement of the subrogated 
award recommended for payment to the Government of Canada. Only the 
capital of the British award should be deducted from the general award now 
recommended, whereas the accrued interest paid under the United Kingdom 
Act should be deducted from the interest factor of the award now recom- 
mended. 

To give effect to this variation, I would amend my former report and 
restate it as follows: 

I recommend that there be paid to the Government of Canada by subroga- 
tion to the entitlement of the claimant, and by way of refund pro tanto of 
capital advances made to him, the sum of $16,315.40 as an award for loss of 
property in London, England, such payment to be in orders of Priority Nos. 
3(a), 3(b), 4(a), 4(b6) and 5 and to bear simple interest from lst January 1946 
at 3% per annum, subject to deduction of $8,330.53 capital compensation received 
from the Government of the United Kingdom, with interest adjustment from 
10th September 1947; and subject to further deduction from the interest factor 
only of $795.99, being the Canadian equivalent of interest received by the 
claimant on the United Kingdom award. 

Dated this 2nd day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Since the making of my recommendation on 2nd November 1956 there has 
been enacted Order-in-Council P.C. 1958-1467 which amended section 5(a) of 
the War Claims Regulations by providing that interest on property losses 
occurring on land that was not at any time during World War II included in 
enemy or enemy occupied territory may be paid from the date of the loss. 
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In order to bring my former recommendation into line with the recently 
enacted amendment, I recommend that in addition to the payment already 
recommended there be paid to the Government of Canada by way of subroga- 
tion to the entitlement of the claimant: Interest on $16,315.40 from 27th 
September 1940 to lst January 1946 at 3% per annum. If, after adjustment of 
interest on the United Kingdom payment and on the interim compensation 
advanced by the Government of Canada, there remains any amount over and 
above the balance due to the Government of Canada, such amount should be 
paid to Mr. Leon Mayrand. 


Dated this 12th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1472 
Re: Low-Beer 


Deputy Commissioner Hyndman has submitted to me his report dated 14th 
January 1959, and his supplementary report dated 24th April 1959, setting 
forth his findings and recommendations, with his reasons therefor. The Claim- 
ants have been furnished with a copy of each of the Deputy Commissioner’s' 
reports. 


On review, Mr. Francis Low-Beer, as Counsel for the claimants, has 
submitted an elaborate series of arguments, supplemented by a very able oral 
presentation before me in Ottawa, in support of the contention that some of the 
Deputy Commissioner’s awards should be increased and that awards should be 
granted for other branches of the claims which were disallowed by the Deputy 
Commissioner. 


I have very carefully reviewed these claims in the light of the arguments 
presented on review, and I shall deal with the various branches seriatim in the 
order in which they were decided by the learned Deputy Commissioner. 


The late Max Alfred Low-Beer and his wife Mrs. Edith Low-Beer were 
naturalized in Canada on 7th February 1944 and 19th April 1944, respectively, 
and did not since lose their Canadian status. Mr. Low-Beer died on 7th April 
1954; as he presented his claims during his lifetime, it is not necessary to record 
a finding as to the national status of the beneficiaries of his will. 


A. The first claim will therefore be that for damage to property in Austria. 
Mr. Low-Beer has appealed against the inadequacy of the Deputy Commission- 
er’s estimate of damage to the Austrian property. He has also submitted 
numerous arguments and authorities based on the contention that it is contrary 
to Canadian public policy to recognize confiscations based on racial persecution, 
and that for various other reasons the confiscations of the Austrian property 
should not be regarded as having divested Max Alfred Low-Beer of the 
ownership of the property before the time when he became a Canadian nation- 
al, or before the time of the damage by operations of war. He further contends 
that although two parcels of land, on which the majority of buildings were 
located, were expropriated in November 1943 and were restored by the post- 
war Restitution Court, his family did not have to go to court to get back the 
other two parcels, nor did they require any court order to resume operations 
and rebuild the factory after the war. He admits, on the other hand, that 
practically the whole of the damage claimed was caused to the property located 
on the expropriated parcels. 

After very careful consideration of all aspects of this branch of the claims, 
I feel obliged to follow the principles adopted as a result of the meetings of 
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Deputy Commissioners in February 1958, and followed in such cases as White- 
head—No. 1486, Kahn—No. 9869, Mahler—No. 9623, West—No. 9770, and 
Arthur and Paul Lourie—Nos. 9890 and 9891, to the effect that the Commission 
must recognize the divesting of ownership by the German authorities in 
Austria following the Anschluss, and that the Commission cannot recognize 
post-war restoration measures as having a retroactive effect to the time of loss 
or damage by operations of war. I therefore have no alternative but to approve 
the Deputy Commissioner’s recommendation for disallowance of this branch of 
the claims. In that event, it is not necessary for me to consider the appeal from 
the Deputy Commissioner’s estimate of damages. 


B. The next branch of the claims is that for damage to factory in what was 
formerly Germany, and now Poland. Mr. Low-Beer did not seriously dispute 
the disallowance of this branch of the claims, as the evidence of confiscation 
and forced sale completed before Max Alfred Low-Beer became a Canadian is 
clear and admitted. 


C. The third branch of the claims is for damage to apartment block known 
as Cejl 6 in the city of Brno, in Czechoslovakia. Mr. Low-Beer contends that 
the estimated damages to this property were unduly curtailed by the learned 
Deputy Commissioner’s recommendation. The building, alleged to have been 
damaged to 80% of its value, was a very impressive structure having been 
newly constructed in 1937 at a cost of 3,300,000 kronen. The learned Deputy 
Commissioner accepted its description as being a building of eight stories with 
elevator, and central-control heating. It had 37 stores with street fronts, with 
offices and living apartments in the upper stories. It was built in the form of a 
“U”, with an arcade surrounded by shops. The claim is limited to 1,690,000 
kronen, representing the outlay for repairs in 1945-47. At the 1939 exchange 
rate, the cost of repairs would amount to about $58,000.00, whereas at the 1949 
exchange rate the Canadian equivalent would be about $36,000.00. Although 
the Deputy Commissioner was of the opinion that the proof of estimates for 
repairs seemed genuine, he considered that in all the circumstances an award of 
$25,000.00 would be fair and reasonable. 

My opinion is that the claimant is entitled to an upward revision of this 
branch of the awards. In view of the original value of this building, and the 
very substantial damage caused to it by operations of war, the evidence of costs 
of repair do not seem to be at all exaggerated. The 1949 rate of exchange is the 
available rate least favourable to the claimant. It is highly probable that the 
repairs which could be effected in 1945-47 would not restore the damaged 
building to its former good condition, owing to scarcity of good quality building 
products during those years. This difficulty has been evidenced in such cases as 
Heskey—No. 10058. After reviewing all the circumstances, I would revise the 
estimate of compensable damage on this branch of the claims to $35,000.00. 


As to the possible effect of the outstanding mortgage on a claim for 
damage to the Cejl 6 property, I have reached the conclusion that the mort- 
gage may properly be disregarded in this connection for the following reasons: 
(a) the evidence leads to an inference that the mortgage had been substantially 
reduced by income payments; (b) the land and (c) the residue of the buildings 
which were not destroyed would appear to have been sufficient security for the 
balance of the mortgage, if any, which remained at the time of the damage. 


D. The next branch of the claims is for damage to apartment house 
Botaneska 14, which the learned Deputy Commissioner fixed at $3,000.00. I 
consider that this estimate is as fair and reasonable as could be reached on the 
available evidence, and I therefore approve it without variation. 

E. The next branch of the claims is for damage to a woollen mill and 
contents in Brno, Czechynska 14 and 23. The evidence is well documented in 
support of a claim for $17,093.52 for the late Max Low-Beer’s share of damage 
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to this property. Allowing for the subjective element in the claimant’s evidence 
of damage, I am of the opinion that the amount assessed by the learned Deputy 
Commissioner might properly be increased, and I would recommend $11,000.00 
as a fair estimate of compensable value on this claim. 


F. The next branch of the claims is that of Mrs. Edith Low-Beer in her 
own right. I consider that the learned Deputy Commissioner made as fair an 
estimate of the compensable loss as is possible in the circumstances, and I 
would approve his $5,000.00 award without variation. 


G. The late Max Alfred Low-Beer claimed $52,363.00 for loss of securities 
and $16,814.00 for loss of bank accounts in Czechoslovakia. There is no evidence 
of the continued existence of the bank accounts after January 1943. As to the 
securities, the amounts claimed show many discrepancies as compared with 
former inventories and documents, and as compared with the available evi- 
dence as to the conditions prevailing in wartime Czechoslovakia respecting the 
sale and trading of securities. There is considerable evidence to the effect that a 
number of the securities owned by the late Mr. Low-Beer were disposed of by 
forced sales after the date on which he acquired Canadian national status. The 
evidence of such sales, and of the amounts of the proceeds, is however largely 
indirect, partly self-serving, and in a large measure uncorroborated. Conditions 
of selling and trading securities in Czechoslovakia in 1944 and early 1945 were 
very stringent and uncertain. Although there is perhaps sufficient evidence to 
warrant an inference that some portion of the late Mr. Low-Beer’s securities 
and bank accounts were lost to him by looting in the period of the war during 
which he was a Canadian national, I am unable from the evidence to conclude 
that the portion of his property so lost had anything like the value placed upon 
it by the claimant. The available evidence is, in my opinion, insufficient to 
support anything beyond a token award for those portions of the losses which 
may be inferred to have taken place within the relevant period. Placing myself 
in the position of a jury, I would assess the compensable portion of the claim- 
ant’s losses on these branches of the claims at $7,250.00. 


H. The final branch of the claims is for damage to a pulp mill and 
machinery near Leoben in Austria, of which the late Max Alfred Low-Beer 
was owner of 168 shares, the total capital being 2000 ordinary shares. Mr. 
Low-Beer submits that the claim for $11,700.00 is based not on replacement 
costs, as stated by the learned Deputy Commissioner, but on a ratio to the 1939 
value. As a matter of fact, the estimate of damage would appear to be 
compounded partly of a replacement factor and partly of a ratio to the 1939 
market value. As a token to the merit of Mr. Low-Beer’s argument, I would fix 
the compensable loss midway between the two bases estimated by the learned 
Deputy Commissioner, namely $7,725.00. 


On the basis of the foregoing revisions, the total award in favour of the 
Estate of Max Alfred Low-Beer may be summarized as follows: 


1 Ey gla a Ved aod Ot™ anh ba near aemimetdDns ts ie AN TO oan $ 35,000.00 
TB ide kha eieiee SPR OI « Sort a 3,000.00 
| De hey ae oe ee RLS Suh, Met eet AA eee 11,000.00 
CSican weet Stedates Lido be aay 8 Le be 7,250.00 
Fait. oc erk es ee rete rk ate 7,725.00 


$ 63,975.00, 


while the award to Mrs. Edith Low-Beer in her own right remains at $5,000.00. 


As to costs, vouchers have been presented for approximately $280.00 
expended in Czechoslovakia. It would, however, appear that substantial addi- 
tional sums have been expended in the preparation of claims arising in that 
country. I am of opinion that the following amounts would reasonably compen- 
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sate the claimants for expenses incurred abroad in the preparation of the 
Czechoslovakian claims: to Estate of Max Alfred Low-Beer $700.00; to Mrs. 
Edith Low-Beer $100.00. 

With the foregoing variations, I approve the report of the Deputy 
Commissioner. 

I accordingly recommend that there be paid the following amounts as 
awards for losses in Czechoslovakia, each payment to bear simple interest from 
Ist January 1946 at 3% per annum: 

(a) To Edith Low-Beer, Executrix of the will of Max Alfred Low-Beer, 
deceased, $63,975.00, such payment to be in orders of Priority Nos. 3(a) to 6(b) 
inclusive; 

(b) 'To Mrs. Edith Low-Beer in her own right, $5,000.00, such payment to 
be in orders of Priority Nos. 3(a) and 3(b). 

I also recommend that there be paid the following amounts as awards for 
expenses necessarily incurred for services performed abroad for the purpose of 
enabling the claimants to establish their claims, such payments to be without 
interest, but not to be taken into account for priority purposes: 


(c) To Edith Low-Beer, Executrix of the will of Max Alfred Low-Beer, 
deceased, $700.00; 


(d) To Edith Low-Beer in her own right, $100.00. 
Dated this 30th day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1479 
Re: Estate of Cullen 


The claim is as follows: 


(1) for personal injury to the said deceased who died 15th Feb- 
riay e105 deg te ox: be av opel $s hee Se Woks ER he Ee $4,968.60; 
G2) loss OT Aproper ty ws Ge Oates as eee ape ae eee $ 639.07 


all due to the sinking of the S.S. Athenia by enemy action on 3rd September, 
1939. 


Eligibility to claim is doubtful inasmuch as the Department of Citizenship 
and Immigration have ruled that he was not a British subject with domicile in 
Canada. The following is an excerpt from a memorandum from the Chief, 
Admissions Division, Department of Citizenship and Immigration to the Regis- 
trar of Canadian Citizenship: 


“It will be observed from copy of letter dated November 23, 1953, 
from Mrs. Catherine McKie (who is known under your file WCM-63-53) 
that her brother James Cullen lived with her in Florida from July, 1922 
until early 1924, and that he returned to Canada as the climate in Florida 
did not agree with him. It would appear that James Cullen left Canada for 
other than a temporary purpose and by so doing lost any status he had 
acquired. We have found no record of his subsequent landing and therefore 
it is deemed that he was not in possession of Canadian domicile on 
September 3, 1939 or January 1, 1947.” 


I have considered this question from the point of view of said deceased 
having domicile in Canada under the common law. There is no doubt that he 
was a British subject and although on his return from Florida in 1924 there is 
no record of his having been formally admitted for permanent residence, 
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nevertheless the fact that he has resided in Canada over all these years up to 
the date of his death, with the exception of a visit to the British Isles, I am of 
opinion that it should be held that he was a British subject domiciled in 
Canada and therefore would be entitled to claim for compensation under the 
Rules of the Commission. 

As to the claim for personal injury, I regret to say that on the evidence a 
valid claim has not been established. If he was ruptured on the occasion of the 
disaster of the Athenia, there is no medical evidence to attribute his later ill 
health to that event. All the evidence on the record is largely hearsay and quite 
insufficient to establish a claim in that respect. According to such evidence as 
there is, at the time of the sinking of the Athenia he rowed the life boat which 
would not indicate that he suffered a hernia which is now claimed. After 
arriving home he went to work and apparently up to 1944 he was not in any 
way incapacitated. Many things may have occurred after 1944 which led to his ill 
health and subsequent death in 1951. As above stated, the evidence throughout 
is largely hearsay and quite insufficient to justify an award with respect to 
personal injury, and that part of the claim should be disallowed. 

As to the claim for loss of personal property, in March 1948 deceased filed 
a claim for loss of property in the sum of $639.07 on which he received from 
the British Ministry the sum of $201.60 leaving a balance of $438.07. 

A list of the goods claimed for includes mostly personal clothing. The 
Rules of the Commission are to the effect that it is not the cost or replacement 
value which is the basis of valuation, but the reasonable market value. The total 
value, apart from the new goods which he bought in Scotland for the home trip, 
amounts to $199.00. Applying the said Rule, there should be a discount or 
depreciation of at least 30%, leaving a balance of $139.30. The alleged value of 
the new goods above mentioned was approximately $105.00. From this there 
should be deducted at least 10%, leaving a balance of $95.00, a total of $294.00. 

The said list also includes cash to the amount of $335.00. The Rules also 
require that in the case of loss of cash, jewellery, etc., there must be cor- 
roboration. In this case, there is no such corroboration, but I would assume 
that he probably had at least $75.00 for the expenses of his trip back to 
Canada. The total therefore for goods and cash comes to $369.00. 

In my opinion, therefore, there should be an award in favour of the 
Administratrix, Mrs. McKie, in the sum of $369.00, together with simple 
interest at the rate of 3% per annum from 3rd September 1939, from which 
must be deducted the sum of $201.00 above mentioned, and subject also to an 
adjustment of interest. 

The claim for personal injury must be disallowed. 


(Sgd) J. D. HYNDMAN 


Deputy Commissioner 
January 11, 1956. 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that the award should be increased, and particularly that an award 
for personal injury to the deceased James Cullen should be allowed. 

I agree with the finding of the learned Deputy Commissioner to the effect 
that the evidence is insufficient to justify an inference that the subsequent 
incapacity and death of Mr. Cullen were the direct result of his experiences at 
the sinking of the Athenia. His incapacity apparently did not develop for 
approximately five years after the disaster, and very strong and convincing 
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evidence would be required to connect it with the claimant’s experiences at the 
sinking of the Athenia. The suggested certificate from Dr. E. A. Floyd Day 
would not appear to fill this requirement, and I can therefore see no good 
purpose to be served by receiving it. 

As to the requirement mentioned by the learned Deputy Commissioner to 
support evidence of the possession of cash in the sum of $335.00, the present 
claimant states that there can be no corroboration because apparently the bulk 
of the money had been deposited with the purser and Mr. Cullen lost his wallet 
as well as his clothes. The policy of the Commission has been to recommend 
compensation to claimants for loss of cash only up to the amount of currency 
reasonably required for the completion of the passenger’s journey. Beyond 
such amount, the Commission has interpreted the War Claims Rules to require 
that additional amounts of cash should have been protected by some such form 
of insurance as traveller’s cheques, bank remittance, or letter of credit. In cases 
of passengers returning to Canada on the Athenia, I have regarded $150 as a 
maximum amount of uninsured currency to be reasonably carried by a pas- 
senger. I think the allowance suggested by the Deputy Commissioner in this 
case might be increased from $75 to $150. 

I agree with the learned Deputy Commissioner that, although Mr. Cullen 
did not repossess the statutory “Canadian domicile’, which he had lost on his 
departure for Florida, the evidence clearly indicates that he had reacquired a 
common law domicile in Canada and that he was therefore, at the time of his 
loss, a Canadian within the meaning of qualification (vi) on page 24 of the 
Report of the Advisory Commission on War Claims. 

The Canadian citizenship, and consequent eligibility of Mrs. McKie to 
claim as sole beneficiary under the will of the deceased Mr. Cullen have been 
established in connection with her own claim—Case 1478. 

With the foregoing variation, I therefore recommend that the claimant 
Catherine McKie, as Executrix of the will of the late James Cullen, be paid for 
her own benefit as sole beneficiary under the will, the sum of $444.00 as an 
award for loss of personal property by the late James Cullen at the sinking of 
the S.S. Athenia, such payment to be in order of Priority No. 3(a) and to bear 
simple interest from 3rd September 1939 at 3% per annum; subject to deduc- 
tion of $201.00 received from the Government of the United Kingdom, with 
interest adjustment from 7th May 1948. 

Dated this 15th day of February A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1482 
Re: R. T. Sainthill.& Son Ltd. 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has omitted presentation of further materials on review. 

I have also notified the claimant, in accordance with the provisions of Rule 
of Procedure No. 20, to the effect that I considered it necessary to increase the 
deduction made by the learned Deputy Commissioner on account of insurance 
deemed to have been carried on the M.V. “Mildred Pauline’. The Deputy 
Commissioner’s recommendation was that the ship should be deemed to have 
been insured for 50% of her computed market value at the time of her loss. My 
notice to the claimant was to the effect that the percentage of the presumed 
insurance should be increased to at least 75% of the market value. 


EDITED REPORTS OF CASES BEFORE COMMISSION 245 


Counsel for the claimant has submitted an elaborate argument to the effect 
that the amount of presumed insurance should not be increased, but that the 
50% fixed by the Deputy Commissioner should be allowed to stand. The 
principal argument on which the claimant relies in this connection is that the 
ratio of 50% was fixed by the Deputy Commissioner on the ground of equitable 
considerations, including the fact that the sole owner of the Company at the 
time of the loss was financially unable to pay the premiums necessary for a 
larger percentage of insurance. 


I am unable to agree with that contention. It is true that the Report of the 
Advisory Commission on War Claims (p. 67) recommends that “the claim 
should be reduced only by the amount of the insurance which they might 
reasonably have been expected to be able to obtain plus the estimated amount 
of the premium which the insurance would have cost”. This recommendation 
must not, I think, be interpreted in the light of the claimant’s subjective ability 
to obtain and pay for insurance, but must rather be construed in the light of 
the objective availability of insurance at the time concerned. 


I have had the advantage of a conference with three of the Deputy 
Commissioners on the point involved, and we have unanimously reached the 
opinion that there should be a presumption of availability of at least 75% War 
Risk Insurance in relation to the market value of passenger or cargo vessels 
during World War II. 


This opinion is supported by the Commission’s experience in dealing with 
cases of the ‘““Lady Drake” and the “Lady Hawkins”, both of which were sunk 
by enemy action. The “Lady Drake” was insured in the sum of $1,237,901.48 
against a market value found by the Deputy Commissioner to have been 
$1,500,000.00. The Deputy Commissioner found that the market value of the 
‘“Tady Hawkins” was $1,500,000.00; she was not insured at the time of her loss, 
but the Deputy Commissioner deemed her to have been insured for the same 
amount as her sister ship, namely $1,237,901.48, or a ratio of slightly over 80% 
to her computed market value. 


In the present case, therefore, I see no alternative but to follow the general 
rule adopted by the Commission, and to hold that the claimant should have 
carried War Risk Insurance up to not less that 75% of the computed market 
value of the ship. Such insurance would amount to $38,250.00, and I think the 
premium payable for that amount of insurance might reasonably be estimated 
at $956.25. This would make a total deduction of $39,206.25. 


With the foregoing variation, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid $11,793.75 as an award for 
loss of the M.V. “Mildred Pauline” by enemy gunfire, such payment to be in 
orders of Priority Nos. 3(a), 3(b6), 4 (a), and 4(b), and to bear simple interest 
from 8th May 1942 at 3% per annum. 


Dated this 7th day of June, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1483 
Re: Sanguinetti 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 
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An interesting problem arises in this case as to the continuity of national 
status from time of loss until presentation of the claim. The late Mrs. San- 
guinetti was a natural-born Canadian, and retained that status until her death 
on 21st February 1945. Her husband, the claimant, on the other hand, was not 
admitted to Canada for permanent residence until 5th April 1946, and did not 
become a Canadian citizen until 2nd March 1954. He first presented the present 
claim on Ist October 1953. 

Technically, therefore, the claimant was not a Canadian citizen at the time 
of the initial presentation of his claim; and there was also a gap in the 
continuity of Canadian status from the date of his wife’s death on 21st Febru- 
ary 1945 until 5th April 1946, when he became a landed immigrant, and 
presumably acquired a common law domicile of choice in Canada. 


After careful consideration of these two points, I have come to the conclu- 
sion that they should not preclude the eligibility of the present claimant. In my 
opinion, the Rule respecting continuity of national status was intended to 
preclude a person who loses or forfeits his Canadian national status between 
the time of loss and the time of presenting a claim. I think that, in the present 
case, the deceased wife’s Canadian status would carry along the eligibility of 
the claim until the time of presentation; and that the husband’s Canadian 
citizenship, though not consummated until 2nd March 1954, persisted in a 
nascent stage from the time when he would presumably have been entitled to a 
grant of citizenship, approximately in the year 1951. In several previous cases, I 
have held that such a nascent citizenship, arising before the date of presenta- 
tion but consummated later, confers on a claimant Canadian national status at 
the time of presentation, within the intention of the War Claims Rules. 

The estimate of value of the goods lost reached by the learned Deputy 
Commissioner seems, perhaps, rather high in view of the somewhat incomplete 
nature of the evidence submitted. On the other hand, the learned Deputy 
Commissioner reached his estimate after careful consideration on the basis of an 
oral hearing, and I am therefore not disposed to attempt to revise his opinion. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I therefore recommend that the claimant Edmund N. H. Sanguinetti, as 
Executor of the Estate of the late Dorothy Ethel Madeline Sanguinetti, be paid 
$4,930.55 as an award for loss of property at Hong Kong, such payment to be in 
orders of Priority Nos. 3(a) and 3(b), and to bear simple interest from Ist 
January 1946 at 3% per annum. 

Dated this 20th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1486 
Re: Whitehead 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimants have been furnished with a copy of the Deputy Commission- 
er’s report and, on review, have intimated that they were prepared to accept 
the award recommended by the learned Deputy Commissioner and that they 
did not intend to make any further representations. 

This is one of a numerous and important group of claims in which several 
problems of difficulty have arisen relating to the effect of pre-war and wartime 
confiscations of property by German authorities in Germany and German- 
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occupied countries, and also relating to the effect of post-war measures of 
restoration and restitution in the same countries. Although not all such prob- 
lems are involved in the present case, I consider it desirable to make here a 
comprehensive statement of the conclusions which I have reached as to the 
proper interpretation of the provisions of the War Claims Rules involved in the 
whole group of claims. 


The problems to which I refer are so complicated and far-reaching that I 
considered it desirable to follow the recommendation of the Right Honourable 
Advisory Commissioner (Report, p. 92) by convening a series of meetings of 
the six Deputy Commissioners for the general consideration of the questions in 
issue. 


After very careful deliberation, I have formulated the following principles 
of interpretation of the relevant provisions of the War Claims Rules, on the 
basis of the opinions reached by the learned Deputy Commissioners at the close 
of the meetings. I may say that the opinions of the Deputy Commissioners were 
unanimous on all points except one, to which I shall later refer in detail. 


1. Re confiscation by German authorities as the basis of a compensable 
claim: 
(a) Pre-war confiscation obviously cannot form the basis of a com- 
pensable claim, as it did not occur during World War II; 


(b) Confiscation during World War II cannot form the basis of a 
compensable claim if it took place at a time when the owner was 
not a Canadian within the meaning of the Rules; 


(c) Confiscation by civilian authorities, even if it took place during 
World War II and at a time when the owner was a Canadian, 
cannot form the basis of a compensable claim unless the confisca- 
tion was carried out by reason of the enemy character of the 
Canadian owner. 


2. In order to establish a valid claim for loss of, or damage to, property 
by reason of an operation of war during World War II, the claimant 
must establish that he was the owner of the property at the time of the 
act causing the loss or damage. 


3. Ownership of tangible assets at the relevant time must be determined 
according to the law of the country of their situs at the time of the 
war damage. A previous confiscatory measure must be considered 
valid if the confiscating authority was then recognized by Canada as 
the de facto government of the country of situs, whether it was the 
government de jure or not. 


4. The War Claims Rules cannot be interpreted to permit the Commis- 
sion, in determining the question of ownership of property at the time 
of war damage, to take into consideration the effect of post-war 
measures of restitution. In other words, the applicable law should be 
that of the country of situs, as recognized by Canada, at the time of 
the war damage. 


On this last point, there was a dissenting opinion expressed by one of the 
learned Deputy Commissioners, and supported by the view of Mr. J. deC. Nicol, 
Senior Counsel for the Commission. I recognize considerable merit in the 
arguments expressed in favour of this minority view, but I have concluded that 
the majority opinion should prevail for the following, among other, reasons: 


(a) The post-war measures of restitution upon which numerous claimants 
rely are varied in their character and are usually based upon the 
performance of certain conditions or upon the happening of certain 
contingencies. Very few of such restitution measures have been car- 
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ried out effectively or unconditionally. This fact strongly derogates 
from the alleged retroactive nature of the measures concerned; 


(6b) Recognition of such measures of restitution as having the effect of 
re-vesting ownership of properties at times which would include the 
dates of war damage would run counter to the equitable principle 
expounded in the War Claims Rules respecting compensation other- 
wise provided for. In other words, if the Commission were to give 
effect to measures of post-war restitution or restoration, the result 
would be the granting of compensation to claimants who had already 
received their properties back (albeit in a damaged condition), where- 
as at the same time compensation would be refused to claimants who 
had received no restitution or restoration of any kind. 


It now becomes necessary to apply the relevant portions of the foregoing 
conclusions to the circumstances of the present claims. 


As to the claims for losses occurring in Austria, the learned Deputy 
Commissioner has found that the properties concerned were confiscated by 
decrees of the German-controlled government of Austria, but that after the 
war they were re-transferred and restored to the claimants Frederick White- 
head and Mrs. Rosemary Huston. 

The information available to the Commission indicates that Austria was 
completely absorbed in the German Reich and that Canada took action which 
was clearly intended to recognize, de facto, German sovereignty over that 
country. A decision was sought from the Governor General in Council author- 
izing action “to provide for the situation resulting from the actual absorption of 
Austria in the German Reich’’, The necessary administrative action was then 
taken. All existing treaty relations with Austria were regarded as being extinct 
and were replaced with the corresponding treaty relations with the German 
Reich. The then Prime Minister of Canada, the Right Honourable W. L. Mac- 
kenzie King, stated in the House of Commons on 27th March 1939, that there 
had been de facto recognition of German sovereignty over Austria. 


It is therefore clear, on the basis of Item No. 3 in the above-noted formula 
of interpretation, that the pre-war confiscation of the claimants’ properties in 
Austria must be considered valid, and that therefore the claimants were not the 
owners of those properties at the time of the war damage. It is also clear, on 
the basis of Item No. 4 in the formula, that the claimants’ lack of ownership 
at the time of loss cannot be remedied by a measure of post-war restitution. 


I therefore feel constrained to agree with the recommendation of the 
learned Deputy Commissioner that the claims for damage to property in 
Austria be disallowed. 


The claims for damage to properties in Czechoslovakia present greater 
difficulty, but they also may be determined on the basis of the principles of 
interpretation at which I have arrived with the assistance of the learned 
Deputy Commissioners. 


Materials available to the Commission indicate that at no time was any 
action taken by Canada, either expressly or impliedly, which could be regarded 
as constituting de facto recognition of the German authorities set up pursuant to 
the occupations of Czechoslovakia, Poland and Yugoslavia. More specifically, 
Canada did not at any time withdraw de jure recognition from the Czecho- 
slovakian Government in exile, or take any action recognizing de facto the 
German authority in Czechoslovakia. On 19th December 1941, the Czecho- 
slovakian Government issued a proclamation which invalidated transfers of 
public or private property effected on the territory of the Republic since 27th 
September 1938 “under the pressure of enemy occupation or also under excep- 
tional political circumstances”’. 
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The conclusion therefore appears to be that at the time of the war damage 
to the claimants’ properties in Czechoslovakia, Canada would not have recog- 
nized the previous confiscatory measures as valid, but would regard the claimants 
as continuing to be the lawful owners of the properties concerned. 

For the foregoing reasons, I find myself in agreement with the opinion of 
the learned Deputy Commissioner that the claimants have established a valid 
claim for compensation in respect of the damage to their properties in Czecho- 
slovakia. I have also carefully examined the estimates of damage assessed by the 
Deputy Commissioner, and I am of the opinion that they are reasonable and 
equitable in the circumstances of the case. I accordingly approve his recom- 
mendations without variation. 

It will be seen that Deputy Commissioner Hyndman’s decisions on the 
claims for damage to property, both in Austria and Czechoslovakia, anticipated 
and entirely corresponded with the principles of interpretation later formulated 
on the basis of the opinions expressed at the Deputy Commissioners’ meetings. 

I therefore recommend that there be paid to the claimants the fol- 
lowing amounts as compensation for damage to properties in Czechoslovakia: 

(a) To Mrs. Elsie B. Whitehead, $27,824.00, such payment to be in Orders 

of Priority Nos. 3(a) to 5 inclusive; 


(b) To Mrs. Rosemary Huston, $37,098.00; 
(c) To Frederick Whitehead, $37,098.00; 


each of the two last payments to be in Orders of Priority Nos. 3(a) to 6(a) 
inclusive. Each of the foregoing payments should bear simple interest from 1st 
January 1946 at 3% per annum. 

I recommend that the claims for damage to properties in Austria be 
disallowed. 

Dated this 22nd day of August, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


At the time of my Report dated 22nd August 1958, the question of 
reimbursement of expenses was reserved for later consideration. In the interval, 
Dr. Samuel, representing the claimants, has appeared before me and made a 
submission respecting the appropriate amounts to be allowed. 

After considering all angles of the case, I am of the opinion that the sum of 
$624.00, divided in equal shares, would fairly reimburse the claimants for the 
amounts necessarily expended abroad in the preparation of their claims. 

I therefore further recommend that the claimants be paid the following 
respective amounts as awards for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimants to establish their 
claims, such payments to be without interest, but not to be taken into account 
for priority purposes: 


(Ol Omit saat ISi@u Do a WILCNECAGG. « y pecorg se acs eretsin bushobtceies ohoyecacd $ 208.00 
CO)utOCEredeLick¥W DItCheAads Win, cs te dieia: cians Balaua ey batt. atet ee 208.00 
(eivito Vsachosemany sHustonyis san lisiadas eta. eoida. hal? 208.00 


Dated this 14th day of May, A.D. 1959. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Reference: No. 9798—Re Mahler-Aszkanazy (unreported). 
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CASE No. 1501 
Re: Rogers 


....The minor beneficiaries of the award in this case are five (5) and two (2) 
years of age respectively and are entitled to $337.00 each. The question arises 
under Rule of Procedure 35, whether awards to these minors should be paid to 
their mother as natural guardian, or to another trustee. In normal circum- 
stances, it would appear that the expenses involved in legal guardianship of all 
beneficiaries of awards under $500.00 might be greater than are warranted by 
the risk of misapplication by a natural guardian. In this case, the individual 
awards to minors are each under $500.00 and there is nothing on the record to 
indicate that the mother would not properly apply these awards for the benefit 
of her children. 


I therefore add to the report of the Deputy Commissioner a recommenda- 
tion that the sum of $337.00 awarded to each of her minor children be paid to 
her as their natural guardian, but that the payments be expressed in each 
case to be in trust for Cheryl Darlene Rogers and Faith Jane Rogers, 
respectively... . 


Dated this 16th day of March, A.D. 1953. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASEZNov 1513 
Re: Shaw 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation on the claims for loss of property presented by this claimant in her 
own right, and by the present claimant and other beneficiaries of the Estate of 
her husband, the late John Roy Shaw, for loss of property by the late Mr. 
Shaw. For purposes of convenience, I consider it desirable that my recommen- 
dation should be separated as to the two branches of the claim, and that the 
claim presented by Mrs. Shaw in her own right should be dealt with separately 
on review. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has acquiesced in the award of $4,000.00 recommended by the 
learned Deputy Commissioner, subject to reservation of her claim to a portion 
of any award which may be made in respect of the property loss sustained by 
her late husband. The other beneficiaries of her husband’s estate have waived 
any claim to a share of the $4,000.00 award, and have consented that Mrs. Shaw 
should receive the total amount of that award. 


A review of the evidence adduced respecting the ownership, identity, and 
value of the goods alleged to have been lost, as well as of the circumstances and 
causes of the alleged loss, lead me to the opinion that the established quantum 
of compensable loss is not so great as the amount recommended by the learned 
Deputy Commissioner for payment. On the other hand, the Deputy Commis- 
sioner arrived at his findings of ownership and loss as well as at his estimate of 
compensable value, after very careful consideration on the basis of protracted 
oral hearings. For that reason, I am disposed to accept his findings and to 
approve his recommendation for payment of an award of $4,000.00. 


As the Philippines War Damage Commission required an alien claimant to 
have been resident in the Philippines for a period of five years, and as Mrs. 
Shaw had not complied with that requirement, she would apparently not have 
been eligible to present a claim to the Philippines Commission. 
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Having reviewed this portion of the Deputy Commissioner’s report, I 
approve it without variation. 

I accordingly recommend that the claimant, Mrs. Alice Boyes Shaw, be 
paid $4,000.00 as an award for loss of her separate property in the Philippines, 
such payment to be in orders of Priority Nos. 3(a) and 3(b), and to bear simple 
interest from Ist January 1946 at 3% per annum. 


Dated this 16th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1609 
Re: Calvin 


Deputy Commissioner Hyndman has submitted his findings and recommen- 
dation on this claim for maltreatment of a prisoner of war in Europe, and his 
report now comes before me for review. 


The Deputy Commissioner’s hearing was conducted under the procedure in 
effect prior to the presentation of my Report on conditions prevailing generally 
among prisoners of war in Europe, and the lump sum award recommended by 
the Deputy Commissioner was $400.00. Supplementary information has been 
furnished by the claimant, from which it is evident he is entitled to the general 
presumption of the fact of maltreatment, with consequent incapacity to work 
subsisting for some time after his liberation. The claimant was in custody for a 
total of 1011 days, being at the time of his capture a member of the Royal 
Regiment of Canada. After being forced to participate in the so-called Dieppe 
March, he was shackled for 120 days and upwards. He was transported by 
box-car on two occasions, one of which was apparently a continuation of the 
Dieppe March, and during this method of transportation he was apparently 
submitted to extremely severe conditions, particularly in view of the state of 
the wound which he had suffered. He was later forced to participate in a 
“hunger march” of early 1945 for a duration of about 62 days, after a preceding 
period of severe malnutrition. From the additional information now available, I 
find that the claiment was forced to work for a considerable period in coal 
mines, the work being excessively heavy, and rations and other conditions 
extremely unsatisfactory. In the claimant’s state of health he appears to have 
been urgently in need of medical attention, which was not provided. It seems 
obvious that the conditions under which the claimant was forced to work had a 
good deal to do with his consequent pleurisy and tuberculosis. 

On review, the claimant has suggested some special solatium for the period 
of four and one-half months of hospitalization and treatment following the 
cessation of hostilities. This item cannot in itself constitute maltreatment, but it 
is indirectly an indication of the severity of the conditions to which the 
claimant was subjected during the period of his wartime custody. 

On a review of all the circumstances of this case, and with the aid of the 
new procedure which is now in effect, I have come to the conclusion that this 
claimant should be awarded $551.80, for his maltreatment while a prisoner of 
war in Europe. 

I therefore vary the Deputy Commissioner’s report to that extent, and I 
recommend that the claimant be paid $551.80 in order of Priority No. (1-2). 

Dated this 20th day of November, A.D.'1953. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 1625 
Re: Copeman 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation with his reasons therefor. 

On review, the claimant has made three principal submissions: (a) that the 
portion of the award allowed by the Deputy Commissioner for 122 days 
confinement in a Lazaret under inhumane conditions is not sufficient; (b) that 
the Deputy Commissioner has not allowed the claimant the normal minimum of 
$200.00 in respect of awards for aggravating or unusual maltreatment; and (c) 
that the award does not take account of the claimant’s loss of wages for two 
years following liberation. 

I will deal with these contentions in the order named above: 


(a) On careful examination of the conditions under which the claimant 
was confined in the Lazaret, and the apparent deleterious effect on the claim- 
ant’s health and earning capacity, I am disposed to increase by $90.00 the 
amount granted by the Deputy Commissioner for that phase of the claimant’s 
maltreatment. It is noted that this claimant was liberated before the ‘‘hunger 
marches’ and other severe incidents of maltreatment suffered by so many 
prisoners in the last few months of the war. 


(b) Although the foregoing variation practically eliminates the force of the 
claimant’s second contention, I should mention that the Deputy Commissioner 
quite properly regarded the normal minimum of $200.00 as being applicable to 
the total amount of the award, and not to those portions which are specifically 
relative to aggravating and unusual incidents. It is true that the minimum 
becomes applicable only when aggravating or unusual incidents are established, 
but when the minimum is applicable it is computable with reference to the 
total amount of the award. 


(c) Maltreatment awards are not in the nature of compensation for pecuni- 
ary loss, but are solely personal solatia. Civilian claimants may be granted 
awards for pecuniary loss arising from personal injuries caused by maltreat- 
ment, but such is not the case in claims by prisoners of war. Members of the 
Armed Services are compensated for such pecuniary losses by means of pen- 
sions and other such grants. This claimant is now receiving 100% war disability 
pension, and although it is altogether likely that his condition of pulmonary 
tuberculosis was a direct result of the atrocious conditions existing in the 
Lazaret where he was confined, this Commission has no jurisdiction to supple- 
ment his pension by an award for pecuniary loss on that account. 


With the above mentioned variation, I approve the findings and recom- 
mendation of the Deputy Commissioner, and I recommend that the claimant be 
paid: 

Award for maltreatment of himself, $367.80, in order of Priority No. (1-2). 

Dated this 8th day of December, A.D. 1953. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1685 
Re: Flower 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 
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Counsel for the claimant urges that the principle laid down in Fleming v. 
Markovich (1942) 4 D.L.R. 287 should govern the duration of the period during 
which the claimant’s loss by reason of the death of his wife should be 
measured. 


I think a distinction might well be drawn between the facts of the 
Markovich case and the present, namely that the former concerned the death of 
a husband, upon whose earnings the wife had been dependent for her liveli- 
hood. The present case concerns the death of the wife, and the Deputy Commis- 
sioner has found that she did not have any earnings on which the husband was 
dependent. 


Though expressing some measure of disagreement with the principle of the 
Markovich case, the learned Deputy Commissioner did allow to the claimant 
$700.00 for expenses incurred following the death of his second wife. This must 
therefore be taken to be a finding of fact, and in the circumstances I do not 
think that it would be proper for me to disturb it. 


Counsel for the claimant also submits that there should be deducted from 
the amount of loss sustained by the claimant through his wife’s death, not the 
total value of her estate, but only the net individual share received by the 
claimant. Evidence is now produced which indicates that the net amount 
received by the claimant in his own right as his share in his wife’s estate was 
$1,147.30, the other two-thirds of the net estate going to their two sons. As the 
claimant’s wife was apparently about a year younger than himself, there is no 
presumption that the claimant would ultimately have received any such share 
if the ‘“‘Athenia” disaster had not occurred. I think, however, that the claimant’s 
point is well taken, and that only the claimant’s individual net share should be 
deducted from the amount of his established loss of about $1,500.00. This would 
leave a balance of $352.70, which should bear interest from a mesne date, say, 
Ist May 1941. 


As to the claim for loss of property, though the Deputy Commissioner finds 
no details as to the various articles lost, I should be inclined to follow the 
decision in a number of previous cases to the effect that payments of $402.00 by 
the Government of the United Kingdom, and $50.00 by the Ocean Insurance 
Company are prima facie evidence of the loss of goods up to the total of those 
amounts. After deducting the insurance item, there would be an uninsured loss 
of about $402.00. 


With these variations, I approve the report of the Deputy Commissioner, 
and I recommend that the claimant be paid: 


(a) $352.70 as an award for loss incurred by the death of his wife as a 
result of the sinking of the SS “Athenia’’, such payment to be in order 
of Priority No. (1-2), and to bear simple interest from lst May 1941 at 
3% per annum; 

(b) $402.00 as an award for loss of personal property of his wife at the 
sinking of the SS ‘“‘Athenia’’, such payment to be in order of Priority 
No. 3(a), and to bear simple interest from 3rd September 1939 at 3% 
per annum; subject to deduction of $402.00 paid by the Government 
of the United Kingdom, with interest adjustment from 14th February 
1948. 


Dated this 19th day of May, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 1751 
Re: LeBlanc 


The claimant herein seeks an award for maltreatment alleged to have been 
suffered while interned by the Germans and also damages for loss of property. 

I find from the evidence that, at all relevant times, the claimant was a 
Canadian Citizen, although he had lived in France since 1927 and had carried 
on the business of a Central Heating Contractor since 1933. On August 1, 1940, 
without any warning and without any time to deal with his business or 
personal affairs, he was arrested by two Gendarmes, taken to the local police 
headquarters and turned over to German authorities. He was detained by them 
in internment camps at St. Denis near Bordeaux and Drancy Camp until he 
was liberated on August 25th 1945. I cannot find in the evidence sufficient proof 
of the claimant’s having been in the recognized criminally operated concentra- 
tion camps to place him in the category of being entitled to an automatic award 
of compensation. It, therefore, becomes necessary to examine the record for 
actual proof of compensable maltreatment. The claimant states that he was not 
tortured by prison authorities but complains bitterly about the insufficiency and 
kind of food which he received. Doubiless, for a time the food was not at all 
satisfactory, but at times food was received from outside and conditions 
improved as Red Cross parcels were received more regularly. However, 
although he claims to have been weak and depressed upon liberation, he never 
had any medical treatment or examination after leaving camp. For an active 
man to be cooped up in an internment camp for a period of five years in enemy 
hands doubtless would have some effect on the claimant, but the internment 
was not illegal and affords no ground for compensation in itself. The only 
medical evidence in the record—a certificate of Dr. J. Euclide Léger—given in 
December 7th last is far from sufficient as a basis for a claim for maltreatment. 
I do not think the claimant can succeed in his claim for maltreatment. 


As to the claim for loss of property, the evidence establishes that the 
claimant lived in a rented property but owned his own furniture and some 
fixtures. He also operated a business of central heating contracting. In this he is 
corroborated by two apparently reputable citizens, the manager of the French 
National Railways living at Bordeaux, and a retired member of the Postal 
Service, whose notarial certificate is in the record. I examined the claimant 
carefully respecting the items of property set out in his filed claim and I am 
satisfied that his claim of $3,000.00 is not excessive. 


The claimant is not in a position to state exactly how his property disap- 
peared following his imprisonment, but France was overrun by the Germans 
and Bordeaux was a German Submarine Base. It, therefore, seems proper to 
hold that the claim is one which comes within the provisions of the rule 
relating to the disappearance of tangible things set out on page 57 of the Report 
of the Advisory Commission. 


The claimant made no formal application to the French government for 
compensation but states that he contacted the French authorities and was told 
that it was a German affair and there was nothing that they could do. However, 
on December 30, 1947 he received a letter from the French Embassy requiring 
him to file his claim before December 30th, and he states that he received no 
notice of any extension of time and felt it was then too late to file claim. In 
view of this evidence, which I accept, I do not think the claimant’s failure to file 
claim with the French Government should now preclude him from recovering 
under The War Claims Rules. 
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My recommendation is that the claimant be paid the sum of $3000.00 
together with simple interest thereon at three per cent per annum from the 
first day of January A. D. 1946, as compensation for loss of property suffered 
by him. 
. (Sud) gCas LaCeATRALHATINOR 
Deputy War Claims Commissioner 


Charlottetown, 
April 21, 1954. 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


After the decision of the learned Deputy Commissioner, the Commission 
investigated further the evidence which was given in very general terms to the 
effect that the claimant’s movables were sequestered and sold. Pursuant to this 
inquiry, information was received to the effect that Mr. LeBlanc had blamed his 
landlord for having sold at least a part of his goods, including furniture, 
carriage, and equipment. Unfortunately, the original claimant, Mr. LeBlanc, 
died in June 1954, and it has therefore been impossible to check this informa- 
tion with him. 


Pursuant to the provisions of Rule of Procedure No. 20, I conveyed to the 
present claimant an indirect written notice and a direct verbal notice of my 
opinion that the information received subsequently to the hearing would oblige 
me to reverse the decision of the Deputy Commissioner, and to recommend 
disallowance of the claim. It is clear that a sale of Mr. LeBlanc’s goods, by his 
former landlord, even though fraudulent, and a subsequent failure to account 
for the proceeds, would not be a valid ground of compensation under the War 
Claims Rules. 


The present claimant subsequently appeared before me at Moncton, and as 
a result of the submissions then made I am of the opinion that the information 
to which I have referred is perhaps too vague to warrant a reversal of the 
Deputy Commissioner’s findings in toto. It may very well be that a portion of 
Mr. LeBlanc’s goods were sold by the landlord, and that the balance were 
confiscated by the Germans or looted in an enemy-occupied territory. In a 
number of similar cases, where there is some evidence to warrant a finding that 
some of the goods had disappeared through an operation of war, and some had 
disappeared through a process which would not render the loss compensable, 
the Commission has divided the loss into a compensable portion and a non- 
compensable portion. I think the present case is one in which such an apportion- 
ment would be appropriate. In the absence of any available evidence which 
might enable the Commission to make an accurate calculation of such an 
apportionment, I would estimate at 50%, or $1,500.00, the value of the goods 
presumably sold by the landlord and I would approve to the extent of $1,500.00 
the finding of the Deputy Commissioner that the loss of the property was due 
to an operation of war. 


From the findings of the Deputy Commissioner, it would appear that Mr. 
LeBlanc made a reasonable effort to prosecute a claim against the French 
authorities, and failed to do so owing to inaccurate or incomplete information 
which he received. I think, therefore, that this is one of the few cases in which 
a claimant may be excused for failure to prosecute a claim against an alterna- 
tive source of compensation. 

Following the death of Mr. LeBlanc in June 1954, the claimant Percy C. 


Brian was appointed Administrator of his estate by the Probate Court of the 
County of Westmorland, in the Province of New Brunswick. 


256 THE WAR CLAIMS COMMISSION 


It appears that the beneficiaries of the estate are Mr. LeBlanc’s widow 
Odette Jeanne LeBlanc, his daughter Anne Marie LeBlanc, and his son Jean 
Norman LeBlanc. It is unnecessary to investigate the national status of the 
beneficiaries, as the claim was instituted by Mr. LeBlanc in his lifetime, and he 
has been found to have had Canadian status at all relevant times. According to 
the Intestacy Laws of New Brunswick, the widow is beneficially entitled to 
one-third of the estate, including the present award, whereas the son and 
daughter would divide the remaining two-thirds in equal shares. I am, how- 
ever, informed that Jean Norman LeBlanc has executed a release of his share of 
his father’s estate to the widow. 

It is noted that the late Mr. LeBlanc is indebted to the Government of 
Canada in the sum of $400.00 re advances for subsistence and transportation 
expenses during World War II. It is also noted that his daughter Anne Marie 
LeBlane and her mother Zelie Madeleine LeBlanc (the divorced wife of the 
late Mr. LeBlanc) are similarly indebted to the Government of Canada in the 
sum of $1,786.14. Though this Commission has no jurisdiction to adjudicate the 
merits of such indebtedness, I presume that the amount owing by the late Mr. 
LeBlanc would be a first charge on the presently recommended award as a 
whole, whereas the amount owing by his daughter would be a charge upon her 
residual share only. 

In all the circumstances, I am of the opinion that the amount of the award, 
after deduction of the appropriate indebtedness to the Government of Canada, 
may properly be paid to the Administrator for distribution among the benefici- 
aries in accordance with the laws of New Brunswick. 

With the foregoing variations, I approve pro tanto the report of the Deputy 
Commissioner, and I recommend that the claimant, as Administrator, be paid 
the sum of $1,500.00 as an award for loss of property by the late Urbain Joseph 
Felix LeBlanc, in France, such payment to be in order of Priority No. 3(a) and 
to bear simple interest from 1st January 1946 at 3% per annum. 

Dated this 17th day of April, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1762 
Re: Oppen 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant, whose correct maiden name was Hermena Jean Phemister, 
has been furnished with a copy of the Deputy Commissioner’s report, and on 
review, has presented detailed materials and argument in support of the 
contention that her award for property loss should be increased. 

The Deputy Commissioner’s award was made after careful consideration of 
the evidence adduced at an oral hearing, and I am therefore not in a position 
to conduct a detailed review of his findings of fact. Even if such a review were 
to result in some upward revision of values, that benefit might very well be 
compensated by a revision of the apportionment of household property as 
between the claimant and her husband. The latter, not being a Canadian at the 
time of the loss, is not eligible to claim, and it is clear that the Deputy 
Commissioner, to use his own words, made the apportionment from the point of 
view most favourable to the claimant. 

There are, however, certain respects in which a recalculation of the for- 
mulae employed by the Deputy Commissioner would be of some slight benefit 
to the claimant, to the extent of $32.45. 
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There is one other respect in which I think the claimant is entitled to 
consideration. The Deputy Commissioner reached the amount of his award in 
part, at least, by percentages calculated on estimated costs and values submit- 
ted by the claimant. Many of those estimates were based on prices prevailing at 
the date of her marriage on 3lst August 1940. Though the increase of prevail- 
ing prices in Hong Kong in the next ten months cannot be measured by any 
exact formula such as the addition of a special Canadian Excise Tax, there 
notoriously was a general rise in prices during that period, and I think the 
claimant should have a nominal benefit of the increase. 


In other words, though a victim of the Japanese War cannot obtain the 
advantage of an appreciation of values arising from the war with Japan, he 
may, under the Rules, have the full benefit of an advance in prices up to 30th 
June 1941, whether due to the war with Germany or to other factors. 


Owing to the complexity of the factors involved, any amount allowed must 
be nominal and arbitrary. It would further be subject to deduction of 25% on 
“communal” items, and of 40% on “‘personal”’ items. I would recommend a net 
addition of $135.00 as a nominal compensation for advance in market prices 
(up to 30th June 1941) of items whose value has been directly or indirectly 
based on August 1940 prices. 


With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid: 


(1) As an award for maltreatment of herself whilst a civilian internee in 
the hands of the Japanese, $603.00, in order of priority No. (1-2). 


(2) As an award for loss of personal property, in order of priority No. 
3(a), $1743.45, with simple interest from lst January 1946 at 3% per annum. 


Dated this 24th day of June A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1834 
Re: Benoist 


Deputy Commissioner Marion has submitted to me his findings and rec- 
ommendation with his reasons therefor. 

Having reviewed the report of the Deputy Commissioner, I approve, for 
the reasons set forth in the report, his findings that the claimant’s alleged 
loss cannot constitute a valid claim against the War Claims Fund. 

I may say that I have reached this conclusion with very great reluctance, 
as the evidence indicates that this claimant suffered a real and genuine loss 
by reason of the existence of a state of war. Assuming, however, that his loss 
might constitute an admissible claim under the War Claims Rules, it would be 
in the nature of a “money claim’, and its valuation would follow the principles 
set forth on pp. 72 and 73 of the Report of the Advisory Commissioner. In other 
words, money claims are subject to the assumption that the money or the right 
to the money would have been available to the Canadian owner at the end of the 
war, and that the owner’s true loss was a loss after the termination of hostilities 
of a sum of money expressed in what was the local currency of the country at 
that time. Owing to the intervening economic and financial disruption, the 
Advisory Commissioner recommends that in the conversion of money claims 
arising from loss of rights to currencies, the rates of exchange on December 30, 
1949 be applied. 

On the basis of exchange rights prevailing on the last mentioned date, the 
claimant’s deposit of $20,831.50 in Shanghai dollars would be worth approxi- 
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mately $1.00 Canadian. Apart from the futility of making an award of such an 
amount, it appears that the claimant has already been offered a “settlement” 
which would have yielded him slightly more than the sum which I have 
mentioned. Whether or not that settlement is still available, its offer would 
constitute satisfaction otherwise provided. It must, however, be remembered 
that the loss of the claimant directly traceable to the war with Japan is not so 
great as might prima facie appear. The value of his deposit in Canadian 
currency at June 30, 1941 had already depreciated to about $1,200.00, and was 
probably considerably less than that by the time of the actual outbreak of war 
on December 7, 1941. 

It is however with reluctance, that I recommend the disallowance of this 
claim. 

Dated this 24th day of November, A.D. 1953. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1845 
Re: Large 


On 24th June 1954 Deputy Commissioner Bird submitted to me an elabo- 
rate report, setting forth his findings on these claims, his recommendation, and 
his reasons therefor. 

On 28th February 1955 I made an Interim Recommendation for a payment 
to the claimant of certain of the amounts recommended by the learned Deputy 
Commissioner, reserving for further consideration two questions, namely: (1) 
the competence of the claimant’s son, Clifton T. Large, to renounce his share of 
the claims to his mother, and (2) the question of deducting, from the death 
claim, the present value of acceleration of benefits received by the claimant 
from the estate of her late husband. The terms of my Interim Recommendation 
may be taken as notice to the claimant, under the provisions of Rule of 
Procedure No. 20, that the remaining awards recommended by the Deputy 
Commissioner might be subject to downward revision upon consideration of 
the points reserved. 

In view of the complexity of the situation, it is necessary to break down 
the awards as computed and recommended by the learned Deputy Commission- 
er, and I think the present standing of the claims will be clearly presented by 
the following tabulated summary. The breakdown of the Deputy Commission- 
er’s recommendations will appear in the first column; the portions of the 
awards dealt with by my Interim Recommendation will appear in the second 
column; and the items of the awards which remain outstanding for present 
consideration will appear in the third column. 

Portions of 
Capital Payments Recommended 


Awards recommended by made byInterim Capital Awards 
Deputy Commissioner Recommendation outstanding 
Maltreatment of claimant ........ $ 1,344.00 $ 1,344.00 

Maltreatment of husband ........ 1,344.00 672.00 $ 672.00 
Personal, iniury «ov nusbands., 1.8 4,942.21 4,942.21 
ea Le OLe USDA. Bee ate stew tinier cee 1,107.50 1,107.50 
Personal property of claimant .... 1,993.50 1,993.50 

Personal property of husband ...... 6,714.21 6,714.21 


$ 17,445.42 $ 4,009.50 $ 13,435.92 
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It is now admitted that the claimant’s son, Clifton T. Large, has never had 
Canadian status. He is therefore neither eligible to prosecute a claim himself, 
nor can he assign to his mother a claim which he is not eligible to receive in his 
own right. 

I understand that by the provisions of the ‘Administration Act’, Chapter 6 
of the R.S.B.C. 1948, Sections 111 (1) and 112, if an intestate dies leaving a 
widow and one child, one-half of his estate goes to the widow and the remain- 
ing one-half to the child. There must therefore be disallowed the following 
portions of the outstanding awards, which would go to Clifton T. Large if he 
were eligible to claim: 


1/2 award recommended for maltreatment 


CML eT OT Op ALO Cr ng on cle kgs croc fo cabin ae: $ 672.00 
1/2 award recommended for personal injury 

POPE C hey POLO SL Ol OC mae cat toes arid ks ade se Shao ees ae a 2,471.10 
1/2 award recommended for personal property 

Oe lou ays VEUMmOL Lanes tire Wb el, dab diy ss wcuees Sasest Abalvgeneds, Sew mK! 


As to the award recommended as compensation for the death of Henry 
Milford Large, I take it from the learned Deputy Commissioner’s findings that 
this award was intended for the benefit of the claimant alone in her own right. 
Such an award would, however, be normally subject to deduction of the 
acceleration of benefits received by the claimant on the death of her husband. 
The benefits so received by the claimant in this case would presumably include: 
(a) one-half the assets of Mr. Large’s estate, H. K. $1,561.41; (b) one-half the 
award recommended by the Deputy Commissioner for personal injury to Mr. 
Large, $2,471.11; (c) one-half the award recommended by the Deputy Commis- 
sioner as compensation for personal property of the late Mr. Large, $3,357.10. 
The valuation of the acceleration of these amounts would be the difference 
between their total at the end of the deceased’s expectancy of life (found by 
the Deputy Commissioner to have been 11.72 years) and their present value at 
the time of his death. Since the value of the benefit of such acceleration would 
not be substantial, I am inclined to the view that in this case it might be taken 
to off-set the possible earnings of the claimant beyond the age of 65, which the 
learned Deputy Commissioner disallowed by reason of remoteness of probabili- 
ty. On that basis, the amount recommended by the Deputy Commissioner for 
the death claim would not be disturbed. 

With the foregoing variations, and with readjustment of the method of 
computation of interest, I approve the report of the Deputy Commissioner, and 
I accordingly recommend that the claimant be paid (in addition to the amounts 
already recommended by my report of 28th February 1955): 

(a) (in her own right) $1,107.50 as an award of compensation for pecuni- 

ary loss resulting from the death of her husband, the late Henry 
Milford Large, such payment to be in order of Priority No. (1-2), and 
to bear simple interest from an estimated mesne date of 16th August 
1947 at 3% per annum; 

(b) as Administratix of the Estate of the late Henry Milford Large, 
$2,471.11 for the benefit of the claimant in her own right as her share 
of an award for personal injury sustained by the late Henry Milford 
Large as the result of maltreatment whilst a civilian internee in the 
hands of the Japanese, such payment to be in order of Priority No. 
(1-2), and to bear simple interest from an estimated mesne date of 
26th June 1946 at 3% per annum; 

(c) as Administratix of the Estate of the late Henry Milford Large, $3,- 
357.11 for the benefit of the claimant in her own right as her share of 
an award for loss of property by the said Henry Milford Large in 
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Hong Kong, such payment to be in orders of Priority Nos. 3(a) and 
3(b), and to bear simple interest from 1st January 1946 at 3% per 
annum. 


Dated this 18th day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Since making my Report dated 18th November 1955 on the above noted 
claim for the death of the late Henry Milford Large I have had the opportunity 
of further reviewing this claim in conjunction with a number of somewhat 
similar claims. 

I have reached the conclusion that in the present case there is evidence 
that the death of the deceased caused a general dislocation of arrangements in 
the family to which the deceased belonged. As a consequence there appears to 
have been a resulting pecuniary loss in addition to that for which specific 
compensation has been awarded pursuant to my previous Report. It is, of 
course, difficult to compute the quantum of such pecuniary loss with any degree 
of arithmetical accuracy; but, putting myself in the position of a jury in an 
analogous civil case, I am inclined to estimate it in the additional amount of 
$2,000.00. 

I therefore recommend that there be paid the following amount as an 
award for pecuniary loss resulting from the death of the late Henry Milford 
Large in addition to the amount recommended by my Report of 18th November 
1955: 

to Mrs. Fanny Lefroy Large $2,000.00, such payment to be in order of 

Priority No. (1-2) and to bear simple interest from 16th August 1947 at 

3% per annum. 


Dated this 8th day of January, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1895 
Re: Birch 


....The claimant has also been notified, under the provisions of Rule of 
Procedure No. 20, that the Commission must deduct, from the medical and 
hospital expenses claimed, those items which represented payments defrayed 
by the British Columbia Health Insurance Scheme. Though such payments may 
be credited to an insured party for certain purposes, such as income tax 
deductions, they are clearly not compensable under the War Claims Rules. 


....l am inclined to agree with the Deputy Commissioner that the malnutri- 
tion and undue stress imposed on the claimant during internment were con- 
tributing factors to his later illness and consequent precuniary loss. The exis- 
tence of a predisposition on the part of the claimant would not, I think, detract 
from the compensability of the maltreatment factor; this must be assessed 
subjectively as well as objectively, and the aggravation of an existing predis- 
position is properly regarded as a compensable factor....... 


Dated this 3lst day of May, A.D. 1956. 


(Sgd) THANE A, CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 1916 
Re: Poole 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has omitted presentation of further materials on review. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation, except in the following respects. 

The claimant admitted having received compensation from the Malayan 
War Damage Commission in the sum of $1,039.00 (Straits). He apparently 
overlooked the fact that, although an award of $1,039.00 (Straits) was made for 
the loss of his property, final settlement of the award was made on the basis of 
90.4%. This means that the actual payments received by the claimant totalled 
$939.26 (Straits). At the dates of payment this amounted to the equivalent of 
Canadian $308.53. The estimated mesne date of the receipt of payments by the 
claimant was approximately lst November 1952. 


The recommendation of the learned Deputy Commissioner should also be 
amended so as to allow the claimant interest on the total award from lst 
January 1946 until the receipt of the Malayan payments. 


I therefore recommend that the claimant be paid $1,000.00 as an award for 
loss of property at Johore, such payment to be in order of Priority No. 3(a) 
and to bear simple interest from lst January 1946 at 4% per annum; subject to 
deduction of $308.53 received from the Malayan War Damage Commission, 
with interest adjustment from an estimated mesne date of 1st November 1952. 


Dated this 7th day of June, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1929 
Re: Drapeau 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has presented, on review, further arguments in support of the 
contention that the amount of his award should be increased. His argument that 
prisoners of war in Germany should receive $1.00 per day for the period of 
their captivity is, of course, irrelevant, owing to the findings of the Advisory 
Commissioner on War Claims, and to the conclusions of my general Report on 
the Reference under P.C. (1953) 857. The claimant’s reference to his punish- 
ment after escape in November 1942 is more pertinent. The claimant deposes 
that, after twenty-one days’ confinement with barely enough food to keep him 
alive, he was transferred to Ilag VIII-H and subsequently to Ilag VIII-Z, to 
which he refers as a concentration camp. In these camps he was imprisoned for 
eighteen months, and states that he was roped several times, kicked and beaten, 
compelled to work with extremely inadequate food, and that when he had 
finished his sentence his weight was reduced to 65 pounds. There is no direct 
corroboration of these statements, and his records indicate that at the time of 
discharge he stated that there were no disabilities he knew about, but he would 
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like a complete check-up, which apparently revealed a condition of gastric 
neurosis and dental deterioration. 

Our general evidence regarding conditions in lag VIII-H and Ilag VIII-Z 
shows that the Y.M.C.A. did very valuable work in these camps, and that 
substantial results were achieved by way of providing religious services, sports, 
entertainment, and opportunities for study and cultural development. The 
reports of the Y.M.C.A. Welfare Officers indicate, however, that living condi- 
tions in those camps were substandard, one of the principal handicaps being 
overcrowding and limited space for movement and exercise. In one such report, 
I find the following observation: “It is however clear that their health must 
gradually grow worse.” A condition of that kind must have led to a feeling of 
inevitable despair among the internees and, when combined with the special 
privations and punishments to which the claimant alleges he was subjected, 
goes to corroborate to some extent his statement that his weight and physique 
were very greatly deteriorated at the time he was returned to Marlag Und 
Milag Nord. In the context of over four years’ imprisonment, such hardships 
would naturally have an unusually severe effect. 


In all the circumstances of this case, I would increase the recommended 
award by $75.00. 


With that variation, I approve the Deputy Commissioner’s report, and I 
accordingly recommend that the claimant be paid $450.60 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 25th day of February, A.D. 1954 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1936 
Re: Mulvany 


...In the complicated circumstances of the case, it is indeed difficult to set up 
any arithmetical formula which would accurately represent the pecuniary loss 
which the claimant has suffered by reason of personal injury as aggravated or 
accelerated by maltreatment. It is consequently necessary for me to place 
myself in the position of a jury and, viewing all the factors of the case, I 
would estimate the compensable pecuniary loss from personal injury (includ- 
ing disbursements and prospective loss of earnings) in the sum of $6,600.00 
capitalized at the date of her liberation from internment, namely 5th Septem- 
ber 1945. 


Since at least a substantial portion, and probably the greater part, of the 
award to be recommended will be related to the future period of the claimant’s 
life, I consider that approximately $7,000.00 of the proceeds of the award 
should be in the form of a principal-consuming annuity for her bene- 
fits Rea As I have already intimated, the claimant could by a simple inquiry 
have learned of the availability of an award from the Malayan War Damage 
Claims Commission, and by reasonable prosecution of a claim against that 
source she could have secured a partial compensation for her property loss. In 
such circumstances, the War Claims Rules require that the claimant shall be 
deemed to have received from that source the amount of compensation which 
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would have been available by prosecution of a claim with reasonable diligence. 
From materials available in a number of similar cases, I would estimate the 
amount of such alternative compensation at $300.00 and the mesne date of 
payment at 10th April 1954.... 


Dated this 19th day of January, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1985 
Re: Roach 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

I have entertained very considerable doubts as to the Canadian status of 
this claimant at the time of her internment. She was born at Shanghai on 26th 
October 1933. She resided in China from 1933 to 1937, in Japan from 1937 to 
1939, and in South Africa from 1939 to 1941. In 1941 she returned to China on a 
visit; she was placed under house arrest by the Japanese on 18th March 1942, 
and was transferred to a concentration camp exactly one year later. She 
arrived in Canada for permanent residence on 15th November 1947. 

The claimant’s father, Robert T. J. Roach, is a natural-born Canadian 
citizen, although he was not born in Canada. His father, Cornelius Edwin 
Roach, was born in Toronto; Robert T. J. Roach did not become an alien, 
though he resided in the Far East and in South Africa until 15th November 
1947, when he arrived in Canada for permanent residence. The claimant’s 
mother was born in Russia, but became a British subject through marriage; as 
she was not admitted to Canada for permanent residence until 26th June 1948, 
she was not deemed to have possessed Canadian domicile at the time of her 
daughter’s internment. 

After a very exhaustive consideration of all the circumstances of this case, 
I was inclined to the opinion that the claimant did not, at the time of her 
internment, possess Canadian domicile within the qualifications laid down by 
the Advisory Commission on War Claims. At a later stage of my review, 
however, the claimant has submitted to me her Certificate of Canadian Citizen- 
ship, No. 448 M, granted by the Secretary of State on 19th July 1948, from the 
endorsement on which it appears that the claimant was regarded by the 
Department of Citizenship and Immigration as being a natural-born Canadian 
citizen. From lengthy correspondence which I have had with the Department, it 
appears that the Department is convinced of the correctness of that qualifica- 
tion. In order to avoid the making of a ruling which might be inconsistent with 
prior rulings of the Department of Citizenship and Immigration, I feel bound to 
accept as conclusive the decision of the Department that the claimant was a 
natural-born Canadian citizen. In such cases, I have regarded natural-born 
citizenship to be retroactive in its effect to the extent of superseding the 
qualifications set forth on p. 24 of the Report of the Advisory Commission. 

On the foregoing basis, the claimant would qualify from the point of view 
of Canadian national status both at the time of her internment and at the time 
of presenting the claim. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 
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I therefore recommend that the claimant be paid $882.00 as an award for 
maltreatment of herself whilst a civilian internee in the hands of the Japanese, 
such payment to be in order of Priority No. (1-2). 


Dated this 8th day of June, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 1993 
Re: Cleveland 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


This is the first claim, coming before me for review, in a group of cases in 
which the widow of a deceased internee has re-married before the making of a 
recommendation on a claim for maltreatment of her deceased husband. I 
therefore consider it desirable to set forth in some detail the method which I 
consider appropriate to determine the survival and apportionment of awards 
made in cases of this kind. 


The survival of an award in case of the death of the person maltreated is 
to be determined on the principles laid down on p. 55 of the Report of the 
Advisory Commissioner on War Claims. It is there laid down that such awards 
should survive, but since they are compensation for something other than 
pecuniary loss they survive, if at all, not for the benefit of estates but for the 
benefit of a specific group of “dependents” as defined by an enumeration which 
also serves to fix their relative priorities. The widow or child of the deceased is 
deemed to be his “‘dependent” without any proof of factual dependency. The 
husband or parent of the deceased must establish factual dependency. A 
widow, however, ceases upon re-marriage to be the widow of her former 
husband, and if she is re-married before presentation or adjudication of her 
claim, she is no longer a qualified dependent. It therefore becomes necessary to 
determine whether it is sufficient for her to establish a presumed dependency at 
the time of her former husband’s death or whether she must continue to 
maintain her status of dependency until the time of having her claim presented 
and determined. Many arguments could be advanced in favour of a decision on 
either side of that question. From the point of view of the nature of an award 
of this kind, as a highly personal solatium, as well as from that of the practical 
interest of the family (especially the minor child) of the deceased, I incline to 
the opinion that the status or fact of dependency was intended to continue until 
the making of an award. 


On the other side of the question, there is the impressive argument that, 
but for delays in adjudication, widows in the position of the present claimant 
could have presented and established their claims immediately after the death 
of their husbands. Against that argument there is the emphatic principle that 
maltreatment awards give rise to no legal right of action, nor do they in any 
‘way constitute a vested right. Each award is a highly personal solatium to the 
person maltreated, and one would expect that its survival would be interpreted 
in a highly personal manner. From the practical point of view, I do not think 
such solatium could be best effected by allowing the widow to carry one-half 
the award into a subsequent marriage or marriages, to the possible detriment 
of the minor child who survived the maltreated person. I should make it clear 
that the last foregoing remarks have no specific application to this case, since 
the present claimant has expressed herself as being reasonably satisfied with 
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the Deputy Commissioner’s award. I therefore develop here the applicable 
principle only because this happens to be the first case of this class under 
review. 


After full consideration of arguments advanced on both sides of the 
question I have reached the conclusion that, in order to achieve practical 
equity, a decision should be reached which would give effect to both lines of 
argument. In other words, the re-married widow, though not entitled to any 
vested right in her share of the award, should receive some consideration for 
the period elapsing between the date of her deceased husband’s liberation (in 
case he died after liberation) or death (in case he died during internment) and 
her own subsequent re-marriage. 


Such a solution may properly be achieved by the adoption of a formula 
such as the Deputy Commissioner used in making his recommendation. The 
assumption that each widow, in this class of cases, had at the time of her 
deceased husband’s liberation or death a life expectancy of 20 years, would 
probably give her some slight advantage over the consideration which she 
would receive if her life expectancy were actually calculated in each individual 
case. From the point of view of actual dependency as a widow, she would then 
be entitled to 5% of her one-half share of the award (or, in a case where there 
are no surviving children, 5% of the whole award) for each year or fraction 
of year elapsed from the date of her husband’s liberation or death until her 
re-marriage. The children (or other surviving ‘‘dependents”) would, of course, 
be entitled to the remainder of the full award, after subtraction of the percent- 
age amount allocated to the re-married widow. 


To apply this formula to the facts of the present case, we arrive at the 
resulting distribution of award recommended by the Deputy Commissioner. I 
accordingly approve, without variation, his findings and recommendation and I 
recommend that the claimant be paid: 


Award for maltreatment of the late Private Ivan Emerson Willey, $282.00, 
in order of Priority No. (1-2) and in the following shares: 


(amo mire AletaiN CleVElanG. | uvccents wee eee ects ae nee $ 28.20 
(b) to “Mrs. Aleta M. Cleveland in trust for Harold Ivan 
TING Veen eth st htc SDM ey OT UR Rha ty CER Me eat alae cr oe $ 253.80 


Dated this 19th day of November, A.D. 1953. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2017 
Re: Crowley 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


This is one of the group of cases in which the claimants, who lost personal 
belongings on the occasion of the sinking of the S.S. “Athenia”’, did not claim 
or receive the ex gratia award which the majority of claimants received, in 
similar circumstances, from the Government of the United Kingdom. Owing to 
the fact that the United Kingdom awards were available nine or ten years after 
the losses complained of, it would appear prima facie that this group of 
claimants had failed to receive the ex gratia awards by reason of their own 
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neglect or default, or had lost their eligibility to receive payments thereof by 
reason of delay or neglect. The War Claims Rules provide (Report of Advisory 
Commission, p. 16) that in such a case a claimant shall be deemed to have 
received payment of the alternative compensation to which he would have been 
entitled had he exercised due diligence. On such a conclusion, this Commission 
would have no alternative but to deduct from each claimant’s award the 
amount which he or she would probably have obtained from the Government 
of the United Kingdom by due diligence in the making of a claim for the ex 
gratia award. 


I must confess that this point has given me a great deal of perplexity for a 
period of nearly a year. This is the third formal draft which I have made of an 
opinion, and each successive opinion reversed my former view. I am now 
convinced, however, that the decision which I have finally reached is the proper 
one, both in point of fact and in point of law or equity. Incidentally, my 
present opinion agrees with that of at least three Deputy Commissioners who 
have dealt with claims involving this point. 


With a view to deciding this question in all fairness, I have made exhaus- 
tive inquiries into the method followed in the receiving and disposition of 
claims for the United Kingdom award to those who lost goods at the sinking of 
the ‘“‘Athenia”. Those inquiries definitely establish that at no time were all the 
surviving passengers, or the representatives of the deceased passengers, 
individually notified as to the availability of such an award, either by the 
Government of the United Kingdom, or by the Steamship Company, or by a 
Department of the Government of Canada. About lst November 1948, an 
advertisement was published by the Honourable, the Secretary of State of 
Canada, generally notifying the public that claims for loss or damage arising 
directly from operations of war during the Second World War might be filed 
with the War Claims Branch on or before 3lst January 1949. Those persons 
who did file notices of claims with the War Claims Branch before 30th June 
1949 were sent a circular letter of information concerning the availability of 
the ex gratia payments by the United Kingdom authorities, and this letter 
contained instructions for the prosecution of claims for such payments. 


It is noted that the advertisement published by the Honourable, the Secre- 
tary of State, was permissive, and did not purport to give notice of an 
established deadline beyond which claims could not be received. It is also noted 
that the Government of the United Kingdom apparently did not fix in advance 
any date after which it would decline to accept claims, but merely discontinued 
the acceptance and payment of claims received after 30th June, 1949. 


The learned Deputy Commissioner has found that the claimant did not 
receive the United Kingdom award, because she was, in fact, wholly unaware 
of the possibility of obtaining it until the time for filing claims had elapsed. He 
is of the opinion that the circumstances are such that the claimant ought not to 
be deprived of compensation under the War Claims Rules because of her 
failure to obtain an alternative compensation of whose existence she did not 
know. 


In view of the exceptionally vague manner in which the existence and 
availability of the United Kingdom award was brought to the attention of 
potential claimants, I am inclined to the view that there is considerable merit in 
the Deputy Commissioner’s contention. I further believe that the claimant’s 
factual ignorance of the existence of such an award is validated from the legal 
and equitable point of view by the following considerations. There was no 
pre-published deadline for reception and payment of claims for the United 
Kingdom award. Apart from a few investigations privately conducted on the 
part of a few potential claimants, the only avenue of information was the filing 
of a claim pursuant to the Secretary of State’s advertisement of November 
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1948. The filing of such claims was permissive, and not mandatory, and what- 
ever validity the suggested date of 3lst January 1949 may then have had, the 
validity of that date has by successive regulations been extended to a final 
deadline of 30th November 1954. In other words, a person who has given to this 
Commission a notice of his claim in November 1954 is in just as good a position 
under the War Claims Rules as one who filed a claim with the War Claims 
Branch in January 1949. Such being the case, it would, I think, be anomalous to 
hold that the November 1954 claimant is to be prejudiced by not having 
received information which he would accidentally have got if he had filed a 
claim within the permissive period ending in January 1949. 

Though it does seem strange that a claimant may in 1953 or 1954 file a 
claim for loss occurring in 1939, without having made any intervening inquiries 
which would have led to the discovery of the United Kingdom award, it seems 
to me that the successive extensions of the deadline for filing claims were 
intended to give potential claimants a renewed equality of opportunity. If there 
had been a published deadline for the United Kingdom award, or if that award 
had been specifically referred to in the Secretary of State’s notice, or if the 
filing date mentioned in that notice had been imperative or final, the situation 
would have been different. 

I have therefore reached the opinion that an equitable interpretation of the 
successive extensions of filing deadline, combined with actual and bona fide 
lack of knowledge on the part of the claimant of the availability of the United 
Kingdom award, relieves the claimant of the implied receipt of the benefits to 
which she would have been entitled from that fund. 

Having reviewed the report of the Deputy Commissioner, I approve it 
without variation, and recommend that the claimant be paid $1,000.00 as 
compensation for loss of property at the sinking of the S.S. “Athenia”’, such 
payment to be in order of Priority No. 3(a), and to bear simple interest from 
3rd September 1939 at 3% per annum. 


Dated this 19th day of January, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2065 
Re: Pearson 


On 9th February 1954 I recommended payment to this claimant of $473.20 
as an award for maltreatment whilst a prisoner of war in Europe. 


The claimant has now appeared before me in person and has requested a 
further review of his claim. He has furnished additional detailed information 
regarding the incidents of maltreatment to which he was subjected during 
internment. 

It appears that the claimant was serving on HMS “Voltaire”, a ship of the 
British Navy, which was torpedoed and sunk by a German Pocket Battleship. 
He was taken prisoner and removed to Germany, where he was interned for 
1396 days. 

At the time of his capture he sustained a scalp wound, which resulted in 
headaches, dizzy spells and epileptiform attacks, and a partial amnesia, con- 
tinuing after his liberation. As mentioned in my previous report, he claims that 
he became so weakened and debilitated that his weight was reduced to 98 
pounds. 

Despite these conditions resulting from his wound, the claimant was forced 
to go to work. He states that he was kicked and forced to work when he was 
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completely unable to do so. On one such occasion, he was beaten with a rifle, 
which broke his wrist and cracked a rib. He was nevertheless forced to resume 
work the next day without any adequate medical attention. His wrist was very 
painful for a long period, and still bothers him when he attempts to lift 
anything. 

On another occasion, the claimant states that he was “strung up” by wire 
wound around his fingers and beaten. This apparently caused severe pain and 
injury to his fingers, which has only very gradually disappeared. On another 
occasion, he was prodded with a bayonet while unconscious, and his hand still 
bears the resulting scar. 


The claimant appears to be a reliable person and, in the context of his 
exceptionally long period of internment, and of the physical condition in which 
he found himself by reason of his wounds and lack of medical attention, the 
treatment accorded to him would appear to have been characterized by unusual 
severity and brutality. I consider that he is entitled to a further award, in 
addition to that recommended by my report of 9th February 1954. 


On further review, I therefore recommend that the claimant be paid 
$200.00 as an additional award for maltreatment of himself whilst a prisoner of 
war in Europe, such payment to be in order of Priority No. (1-2). 


Dated this 19th day of October, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2084 
Re: Borthwick 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


I note, however, that the Deputy Commissioner has deducted from the 
award in favour of the Estate of Robert Howe the full ex gratia payment of 
$502.50 made by the United Kingdom Government, rather than the net amount 
of $397.28 actually received by the Executrices. The difference of $105.22 was 
composed of legal fees incurred in England, and from my review of similar 
cases I presume that the fees centred around the necessary resealing of Ontario 
Letters Probate. 


There are three reasons why, in my opinion, the Estate should not be 
charged with this item of $105.22 by way of deduction: 


(1) The payment was a reasonable expense for services abroad, and 
bears a close analogy to expenses necessarily incurred abroad to enable 
claimants to establish valid claims; 


(2) Rather than subjecting the War Claims Fund to a heavy drain 
(which is the principal reason against the allowance of expenses in gener- 
al) this specific expense was a sine qua non in the establishment of a 
payment deductible from the present award; 


(3) Allowance of this item does not constitute a positive addition to 
this Commission’s award, but merely an equitable adjustment of the net 
deduction for satisfaction otherwise provided pro tanto. 


The further expense paid by the Estate to Ontario solicitors is not in the 
same category, and must be disallowed, especially as administration in Ontario 
was necessary for other purposes. I would recommend the deduction of $397.28. 
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Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation, except as above noted. 


I accordingly recommend 


(a) that the claimant Susan W. Borthwick be paid $1213.95 as an award 
for loss of personal property on the sinking of the S.S. “‘Athenia’”’, such payment 
to be in order of Priority No. 3, and to bear simple interest from 3rd September 
1939 at 3% per annum, subject to deduction of $804.00 received from the 
Government of The United Kingdom, with interest adjustment thereon from 
21st March 1948; 


(b) that the claimant Mrs. Susan W. Borthwick and her sister Mrs. Janet 
Connor, as executrices of the will of Robert Howe, deceased, be paid $728.40 as 
an award for loss of personal property by the said Robert Howe on the sinking 
of the S.S. “Athenia’”’, such payment to be in order of priority No. 3, and to bear 
simple interest at 3% per annum from 3rd September 1939, upon deduction of 
$397.28, with interest adjustment thereon from 3rd May 1949. Subject to 
completion of the administration of Mr. Howe’s estate, the beneficiaries of this 
award in equal shares are the two executrices, both Canadians at all relevant 
times; 


(c) that the claim for personal injury to Robert Howe be disallowed. 
Dated this 22nd day of June A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2110 
Re: Jamieson 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation on the property claim in this case, and a supplementary report on 
certain points arising after the making of his reeommendation. 

The claimant has been furnished with a copy of each report and has 
waived presentation of further materials on review. 


Among the findings made by the learned Deputy Commissioner is the fact 
of an advance of $5,929.00 made by Ford Motor Company of Canada Limited to 
the claimant and his wife in November 1948 on the claimant’s undertaking to 
reimburse the Ford Company from any monies which he might receive by way 
of compensation for war losses. If no compensation were received there would 
be no obligation on the part of the claimant to repay the Company. A payment 
made with such an obligation to repay constitutes a form of interim compensa- 
tion, and is thereby saved from being regarded as satisfaction otherwise pro- 
vided for. For that reason, the person or Company making the payment becomes 
subrogated pro tanto to the “rights” of the claimant in claiming against the 
Canadian War Claims Fund. The amount of the interim advance should there- 
fore, in my opinion, be paid directly to the Ford Company, and should carry its 
proportionate share of the interest allowed. 

With this variation as to direction for payment, I approve the reports of 
the learned Deputy Commissioner and I recommend: 


(a) that the claimant be paid $11,537.00 as an award for loss of property 
in Malaya, such payment to be in orders of Priority Nos. 3(a), 3(b), 4, 
and 5, and to bear simple interest from 1st January 1946 at 3% per 
annum; subject to deduction of $5,929.00 paid by way of interim 
compensation by Ford Motor Company of Canada Limited, with 
interest adjustment from 30th November 1948; 
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(b) that Ford Motor Company of Canada Limited be paid the said deducted 
sum of $5,929.00, as a reimbursement of interim compensation paid, 
such payment to be subject to orders of Priority Nos. 3(a), 3(b), and 4, 
and to bear interest from 30th November 1948, and to be further 
subject to deduction of $2,256.46 received from the Malayan War 
Damage Commission, with interest adjustment on the latter amount 
from 19th March 1955. 


Dated this 11th day of May, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2213 
Re: Lasenba 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


On review, I find that by Minute of Treasury Board (No. 438173) an award 
of $1,365.00 was recommended in respect of the maltreatment of Earl Lasenba, 
E-29932, now deceased. The reference by Treasury Board to this Commission in 
the present case is apparently solely for the purpose of establishing the identity 
and eligibility of the “dependents” of the deceased serviceman pursuant to the 
War Claims Rules. It is therefore necessary that the amount of the award to be 
recommended by this Commission should be reconciled with the amount 
already fixed by the Treasury Board. 


With this variation, I approve the report of the Deputy Commissioner and, 
applying the observations regarding trusteeship of awards to minors which I 
made in the case of Mrs. Emilie Jane Rogers, No. 1501, I therefore recommend 
that the award of $1,365.00 in respect of the maltreatment of the late Rifleman 
Earl Lasenba be paid to the District Administrator, Department of Veterans 
Affairs, Montreal, in trust for the deceased serviceman’s minor children Eliza- 
beth Belinda Lasenba, Janet Isabel Lasenba, and Stanley William Lasenba, 
in equal shares of $455.00 each. 


Dated this 3rd day of February, A.D. 1954. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2215 
Re: Edmonds 


The above claims were heard by me orally in London, Ontario on Tuesday, 
November 3, 1953. Mrs. Edmonds claims compensation for the maltreatment of 
herself and her two minor sons while interned by the Japanese during World 
War II. A claim has also been filed by her husband, Mr. Henry Wesley 
Edmonds (Case No. 2425) but Mr. Edmonds was not able to attend this hearing 
and his claim will be heard later. 


Mr. and Mrs. Edmonds are natural-born Canadians who have retained 
their Canadian status at all times. They were married at Edmonton, Alberta on 
April 1, 1925, and went to the Philippine Islands to engage in missionary work 
two years later. They had resided in the Philippines since 1927 and were there 
at the outbreak of the war. The Canadian status and the internment of the 
Edmonds’ family in the Philippines have been confirmed from official sources. 
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At the time of the Japanese occupation of the islands, the Edmonds’ family 
were residing at Cotabato, Mindanao, and when they realized that the Japanese 
were about to take over, they fled into the hills where they remained with 
other refugees from the end of December, 1941 until the beginning of October, 
1942. As the Japanese occupation became more effective, they realized that by 
remaining in hiding they would probably get their native friends into trouble 
with the Japanese. They therefore decided to surrender to the Japanese author- 
ity, which they did on October 2, 1942 at Cotabato. At that time, Lowell, the 
older boy, was only 34 years old, and Merrill was only five weeks old. They 
were placed in a house in Cotabato with a group of about ten missionaries. At 
first they were only under general surveillance and could go to the market to 
buy their food. They were in this house for about a month and were then 
moved to another Philippino home which was closer to a Japanese camp where 
they were under closer surveillance. They were permitted, however, to go in 
small groups, under guard, to market to purchase their supplies. There were 
altogether about forty missionaries in this establishment and they remained 
there until about Christmas. 


On December 27, 1942 they were moved to an internment camp that had 
been prepared at Davao, on the opposite or eastern side of Mindanao Island. 
This had formerly been a club house and was now being operated by the 
Japanese as an internment camp. They were under guard at all times and a 
certain amount of rice and vegetables and meat was supplied by the Japanese 
to the internees. These rations were quite inadequate, however, and had to be 
supplemented by additional supplies purchased by the internees at their own 
expense. There were about 300 American, British and Canadian internees in 
this camp, which was run by a camp committee. The Edmonds’ family was at 
Davao until about Christmas 1943 when they were taken to the Santo Tomas 
internment camp at Manila. Conditions at the Santo Tomas camp from 1944 
until the camp was liberated are well-known, and I need not dwell upon them 
here. The Edmonds’ family was liberated from Santo Tomas on February 3, 
1945. 


Under the Rules, time spent under house arrest or similar restrictions does 
not count toward the award of compensation for maltreatment, internment in 
Japanese-operated internment camps only being the basis of the award. I find 
that Mrs. Edmonds and her two sons were confined in Japanese-operated 
internment camps from December 31, 1942 until February 3, 1945, the date of 
their liberation, a period of 766 days. In view of the tender age of the two 
young boys, it is unlikely that they suffered any serious maltreatment, but the 
Rules make no distinction in this regard, an award of $1.00 for each day of 
actual internment being allowed all internees irrespective of age or condition. I, 
therefore, recommend that awards of compensation for maltreatment in the 
sum of $766 be paid to Mrs. Edmonds and to each of her two sons. As the boys 
are now only 14 and 11 years old respectively, I reeommend that their awards 
be paid on their behalf to their father and natural guardian, Mr. Henry Wesley 
Edmonds. 


16th November 1953. 
(Sgd) JAMES FRANCIS, Q.C. 


Deputy Commissioner 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. 

On review, it was represented on behalf of the claimants that the time 
spent in Japanese internment camps really began on 2nd October 1942 instead 
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of 3lst December 1942, as allowed by the Deputy Commissioner. The interval 
in dispute was the time during which the claimants were detained in former 
Filipino houses at Cotabato. In the first of these houses, they remained about 
two weeks, at the end of which they were transferred to another former home 
and placed under closer surveillance. ““‘They were permitted to go in small 
groups, under guard, to market to purchase their supplies.” 

This is a borderline case between what has been termed “house arrest” and 
complete internment. There is no evidence that the claimants, during their 
detention at Cotabato, were submitted to anything like the extreme maltreat- 
ment which has been found to characterize the generality of prison camps 
operated by the Japanese. But, after reviewing these claims in conjunction 
with others disclosing somewhat similar incidents, I have concluded that the 
claimants should be given the benefit of the doubt and should be considered as 
having been interned in a Japanese-administered camp from the time of their 
transfer to the second house at Cotabato. This technical increase in the length 
of internment would allow an averaging of the degree of maltreatment suffered 
over the whole period of detention. The relevant increase in the number of 
days would be from 766 to 842. 


With this variation, I approve the Deputy Commissioner’s report, and I 
recommend that the claimant, Mrs. Anna Muriel Edmonds, be paid: 


(a) Award for maltreatment of herself while civilian internee in the Far 
East, $842.00, in order of Priority No. (1-2); 


(b) Award in trust for Merrill Walter Edmonds for maltreatment of 
himself, while a civilian internee in the Far East, $842.00, in order of 
Priority No. (1-2); 

(c) Award in trust for Lowell Wesley Edmonds for maltreatment of 
himself, while a civilian internee in the Far East, $842.00, in order of 
Priority No. (1-2). 


Dated this 20th day of April, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2240 
Re: Clark 


In my recommendation for pecuniary loss resulting from personal injury 
to this claimant, the question arose as to the date at which interest on the 
amount recommended should begin to run. As the same question will arise in- 
numerous cases, it is considered advisable that I should add this memorandum, ~ 
explaining the method of interpretation which I have held to be applicable to 
the commencement of interest in cases involving personal injury incurred 
elsewhere than on the high seas. 


It is clear that disbursements for medical and similar expenses should bear 
interest from the date of the respective disbursements. 


As to the remaining element of compensation for pecuniary loss caused by 
personal injury, which usually consists largely of loss or diminution of earning 
capacity, it is clear that the Advisory Commissioner (p. 89) intended that a 
claimant for such compensation should be paid interest beginning from the date 
of the personal injury (or if it was inflicted by maltreatment in internment or 
detention, from the date of liberation). 


The War Claims Regulations, which were enacted by P.C. 4267 (1952) and 
which set up the ‘““War Claims Rules” by the adoption of the Advisory Commis- 
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Sioner’s recommendations, with certain specific modifications, regrouped the 
provisions recommended for the commencement of interest, and obviously 
intended to make some alteration in the provisions recommended by the 
Advisory Commissioner. 


The question which arose in this case for decision is whether compensation 
for personal injury (excluding disbursements) bears interest (A) specifically 
from the date of the loss, under Section 5(b) of the Regulations, or (B) 
residually from January 1, 1946, under Section 5(d). The decision of this 
question will depend on the interpretation of Section 5(b), “for personal 
injury or death on the high seas from the date of the loss’. It is obvious that 
Section 5(b) is open to either of two constructions, respectively (B) that the 
phrase “on the high seas” qualifies both “personal injury” and “death’’, or (A) 
that it qualifies only ‘‘death”’’. 


After careful consideration of the whole problem, I have favoured the 
latter interpretation (A), and have construed Section 5(b) to mean for personal 
injury occurring anywhere or death occurring on the high seas. The reasons 
which have appeared to me to be most valid in support of such conclusion may 
be summarised as follows: 


(1) No inference can be drawn from the fact that personal injury and 
death are grouped together in subsection (b). If it had been intended to limit 
the expression ‘“‘personal injury” in subsection (b) to “personal injury occur- 
ring on the high seas’, there would have been a clear-cut distinction between 
all losses occurring on the high seas and those occurring elsewhere; the natural 
framing of the Section in that case would have been to combine subsections (a) 
and (b) in a single subsection referring to all losses occurring on the high seas, 
and including property losses, personal injury, and death. The creation of 
separate subsections (a) and (b), though it does not conclusively lead to any 
line of interpretation, does indicate that the distinction intended is not so 
clear-cut as would have been the case if these two subsections had been 
combined. 


(2) In so far as Section 5 of the Regulations amends the specific recom- 
mendations of the Advisory Commissioner, the interpretation (A) which I have 
adopted makes a lesser modification than would the contrary interpretation 
(B), and is therefore considered to be preferable according to the ordinary 
rules for interpretation of amending enactments. 


(3) The interpretation (A) is also preferable as being more consonant 
with the general principles underlying the recommendations of the Advisory 
Commissioner as to the commencement of interest, namely that interest should 
start to run from the date of the loss. What Section 5(d) of the Regulations 
unquestionably is intended to mean is, not that the interest should begin at 
some date other than the actual loss, but that, owing to the difficulty of 
determining intrinsically the date of actual loss in each individual case, the date 
of loss in all cases not included in the three preceding subsections shall be 
deemed to have been January 1, 1946. The necessity of fixing an arbitrary date 
for the impact of pecuniary loss in cases of property losses or death caused 
elsewhere than on the high seas is made clear in the Advisory Commissioner’s 
recommendation. If, for instance, a claim is made for death caused on the high 
seas, the normal time of the loss is the time of death, because if the deceased 
had survived he presumably could have proceeded to his destination and 
continued to exercise his earning powers or other contribution to the claimant. 
If, on the other hand, the deceased met his death elsewhere than on the high 
seas, it would usually be in an enemy country, or an enemy-occupied country, 
or a theatre of actual war, and the probability is that he would not have been 
able to continue or resume the exercise of his earning powers until the time 
when he would normally have been liberated had he been alive. That time 
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would normally be about, or shortly after, the conclusion of hostilities, and 
therefore January 1, 1946 is a logical time to fix for the commencement of the 
resulting pecuniary loss. The same distinction applies by analogy to claimants 
for loss of property; if such loss occurred elsewhere than on the high seas, the 
presumption is that if the property had not been lost its earning power would 
have been immobilized until after the conclusion of the war. 

The same distinction does not, however, apply to cases of personal injury, 
because the injured person might very well have been restored to the exercise 
of his earning powers by liberation prior to the termination of hostilities. This 
was the case in relation to a great many claimants for personal injury, of 
which the great majority are concerned with the effects of maltreatment 
during internment or detention. 

The provision of Regulation 5, to the extent that awards for property losses 
and death occurring elsewhere than on the high seas shall not bear interest 
until January 1, 1946, is therefore in consonance with the principles underlying 
the recommendation of the Advisory Commissioner. A similar provision re- 
specting claims for personal injury would not be consonant with but would be a 
variation of that underlying principle. 

(4) Interpretation (A) is admittedly more closely in accord with the 
general principles of equitable compensation. 

On the interpretation which I have adopted, Section 5 of the Regulations 
preserves in toto the general principle and equitable conclusions of the recom- 
mendations made by the Advisory Commissioner. The sole change from his 
specific recommendations is to fix January 1, 1946, by a conclusive presumption 
of fact, as the date when each loss occasioned by death occurring elsewhere 
than on the high seas is deemed to have been sustained, either because of the 
presumption that the deceased would normally have been released from intern- 
ment about that date, or otherwise. 

Dated this lst day of December, A.D. 1953. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2286 
Re: Gibbons 

Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

On review of the Deputy Commissioner’s report, I agree with his opinion 
that the claimant has not established his position as a dependent, in the strict 
legal sense, of his son the deceased Harold E. Gibbons. The question, however, 
arises whether the claimant to survival of a maltreatment award need show 
technical dependency in such a degree as would place an obligation on the son 
if he had continued to live, or as would entitle the claimant to a pension upon 
the death of his son. 

To answer that question, an examination of the nature, and the conditions 
of survival, of a maltreatment award is pertinent. The award is not based on 
pecuniary loss; nor does it give rise to any legal right of action. It is in the 
nature of solatium to the person maltreated, and highly personal in character. 
Its survival is also highly personal in character. Never does the award survive 
for the benefit of the estate of the maltreated person, but rather for the benefit 
of dependents as “‘defined” by the enumeration of a list of persons at page 55 of 
the Report of the Advisory Commissioner. The enumeration is chiefly useful in 
determining priorities as among the groups of dependents thereby “defined”. 
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The widow and children of the deceased are deemed to be dependents, where- 
as the husband or parent(s) must establish dependency. That the contemplat- 
ed dependency is of a highly personal, rather than a legally technical, character 
is plain from the implied provision that a surviving son, no matter how affluent 
in his own right, has an indefeasible priority to the exclusion of a surviving 
parent, however indigent. 


Dependent parents are last in the enumeration of priorities, and therefore 
a claim by a surviving parent who is the sole potential dependent presents no 
problem of rival priorities or contending rights. There being no other potential 
claimants, the ultimate question of survivorship must be decided, and I think 
the decision should be made on a highly personal basis. 


If the sole surviving “dependent” were a millionaire son, the award would 
unquestionably survive for his benefit. If the sole potential claimant is a parent, 
I think the award should be held to survive if dependency is established in the 
sense of a comparative stringency in family finances, to the relief of which the 
deceased was contributing before his death and was likely to have continued 
contributions if he had lived. 


In numerous cases which I have recently reviewed, maltreatment awards 
have been held to survive for the benefit of parents who had not been in receipt 
either of dependent’s allowance during the life of their son, or of pension 
consequent upon his death. In at least one case (No. 2318, re Boudreau) the 
claimant was granted an award for maltreatment of his son, though his 
application for a pension had been refused. 


Those decisions point to the recognition of a very proper distinction 
between the degree of dependency necessary to obtain a dependent’s allowance 
or a pension, and that necessary to found a claim to the survival of a maltreat- 
ment award. In the absence of such a distinction maltreatment awards would 
survive merely as supplements to pensions. 


In the present case the deceased, before enlistment at 17, had been con- 
tributing from his earnings about $7.00 per week to the family budget, besides 
assisting in the chores about home. From his enlistment to his death he assigned 
$20.00 per month of his pay to his father. It is altogether likely that those 
contributions would have continued for at least some time if the son had lived, 
though of course the extent of that continuance might have been shortened by 
the possible marriage of the son. The claimant, though now in somewhat 
improved financial condition, still lives on a farm which is mortgaged for over 
half the amount of its purchase price, and is further indebted to a bank. 

The likelihood of the son’s contributing for some period to relief of the 
claimant’s stringent family finances constitutes, in my opinion, a degree of 
dependency entitling the claimant to the survival of a maltreatment award. 

The question remains whether he should receive the full award, or only 
the half to which he would have been entitled if the claim had been adjudicat- 
ed immediately after the son’s death. The War Claims Rules make no provision 
as to the time at which the dependency relevant to this class of cases should be 
determined. In the absence of such provision, an equitable determination 
should take into account the situation prevailing at various times over the 
whole period elapsed since the son’s death in January 1944. This claimant’s 
“dependency”, and the likelihood of his son’s continuance of contribution, seem 
particularly related to the period when the boy’s mother was alive; she died in 
December 1948. By relation to that period, the claimant would be entitled to 
one-half the amount of $739.00 which the son would have received if he had 
lived. 
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I therefore vary the recommendation of the Deputy Commissioner to the 
extent of recommending that the claimant be paid: 


Award for maltreatment of late son Rifleman Harold E. Gibbons $369.50, 
in order of Priority No. (1-2). 
Dated this 30th day of October, A.D. 1953. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2335 
Re: Gibb 

On 4th December 1953, a Minute of Treasury Board was passed, authoriz- 
ing payment to Frank Stewart Murray Gibb of the award of $1,299.00 in 
respect of his claim arising out of maltreatment of former war prisoners in the 
Far East. 

After the passing of this authorization, it was learned that Mr. Gibb had 
died on 5th November 1953. 

A claim to the above award has now been made on behalf of Mrs. Silvia 
Quercetti, as executrix and sole beneficiary of the will of the late Mr. Gibb. 

It is prescribed by the War Claims Rules that a maltreatment award is in 
the nature of a personal solatium, and that it does not survive for the benefit of 
an estate. In this case there are apparently no “dependents” within the provi- 
sions of the War Claims Rules, as laid down in the enumeration on p. 55 of the 
Report of the Advisory Commissioner. 

If the late Mr. Gibb had died after the passing of the Treasury Board 
authorization, it would be at least arguable that the award thereby authorized 
would form part of his estate and should be paid to the executrix. Since, 
however, the award was made in Mr. Gibb’s favour after his death, it would 
not be operative, and therefore the right to an award would not survive for the 
benefit of his estate. 

There being no “dependents” who could make a valid claim, I find (after 
consultation with a group of three of the Deputy Commissioners) that the right 
to claim this award lapsed with the death of the late Mr. Gibb, and cannot now 
be entertained by the Commission. 


I therefore recommend that the claim be disallowed. 
Dated this 6th day of April, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


In my report dated 6th April 1954, I recommended disallowance of this 
claim (after consultation with a panel of the Deputy Commissioners) on the 
ground that the late Mr. Gibb had died on 5th November 1953, before the 
passing of the Minute of Treasury Board, on 4th December 1953, which author- 
ized payment to him of the award for $1,299.00 in respect of his claim arising 
out of maltreatment as a prisoner of war in the Far East. 

Notice of this claim was first given on 21st November 1952. 

I have since had occasion to review this claim again in conjunction with a 
number of other claims involving a somewhat similar question. For the reasons 
set forth in Case No. 9941—Estate of Marie L. Jones, I am now of the opinion 
that this claimant and his estate should not be prejudiced by reason of the 
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inability of the Commission to adjudicate upon all claims immediately after 
their presentation. At the time of presenting his claim, the late Mr. Gibb was 
eligible to receive a maltreatment award, and was prevented from doing so 
only by the unavoidable delay in the processing and adjudication of the vast 
number of claims presented to the Commission. This delay was entirely acci- 
dental so far as the eligibility of Mr. Gibb or the validity of his claim was 
concerned. I have therefore concluded that the award for which Mr. Gibb was 
eligible should survive for the benefit of his estate. 

I accordingly reverse my recommendation of 6th April 1954, and now 
recommend that the claimant Carl McLelland Stewart as Administrator of the 
Estate of Francis Stewart Murray (Morey) Gibb be paid $1,299.00 as an award 
for maltreatment of the late Mr. Gibb whilst a prisoner of war in the hands of 
the Japanese, such payment to be in order of Priority No. (1-2). 


Dated this 7th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2367 
Re: Vermette 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


Although I agree with the practical result of the recommendation made by 
the Deputy Commissioner, I think it should be formally re-stated. Though the 
conduct and mental capacity of this widow may make it inadvisable to allow her 
to handle the funds resulting from the award, the Commission has no jurisdic- 
tion, in my opinion, to disentitle a person to the making of an award on her 
behalf, either on account of moral misconduct or mental condition. 


I would therefore recommend that the award for maltreatment of the late 
Patrick Vermette be divided in the method prescribed by the War Claims 
Rules, namely one-half in equal shares to the four minor children, and the 
remaining one-half to the widow. 


In view of the minority of the children, and of the apparent moral 
misconduct and mental condition of the widow, I recommend that the full 
award of $296.00 be paid to the District Administrator of the Department of 
Veterans Affairs at Saint John, N.B., in trust for, and for administration on 
behalf of the widow and children in the following shares: 
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it being understood that the trust and administration on behalf of the widow 
Elizabeth Vermette shall include her family obligations to her minor children. 
Such payments should be in order of Priority No. (1-2). 


Dated this 17th day of March, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 2368 
Re: Barnes 


This claim was heard orally by me in Ottawa on Monday, October 19th 
1953. The claimant attended in person and Mr. R. J. Batt appeared for the 
Commission. 


The claimant is a natural-born Canadian who has always retained his 
Canadian status. He first went to China prior to World War I and, with the 
exception of a period of military service during that war, has continued to 
reside in China. At the outbreak of World War II he was employed as Secretary 
and Municipal Engineer by the Tientsin Municipal Council and resided in 
Tientsin with his wife and son. He was replaced in his position by a Japanese 
appointee shortly after the Japanese occupation of Tientsin. He claims compen- 
sation for maltreatment while interned by the Japanese, for loss of property 
and for loss of salary and position. I shall deal with these several items 
consecutively. 


Maltreatment 


On December 8th, 1941, the Japanese occupied Tientsin. For a short time 
the claimant was allowed to live at his residence on Bruce Road, but he was 
later ordered to vacate those premises and to turn them over, with the furni- 
ture, to his Japanese successor in office. He was allotted one room in a house on 
Race Course Road to which he moved on Feburary 28th, 1942, and where he 
remained until March 23rd, 1943, when he was removed to the internment 
camp at Weihsien. 


The Race Course Road area was not an internment camp but the persons 
placed there were virtually prisoners. They were ordered not to leave their 
place of residence, and the area was surrounded by barbed wire electrified 
fences and by armed guards. The Japanese supplied the bare accommodation, 
also light and heat, but no food or rations of any kind, and no allowance of any 
kind was made by the Japanese for food. Persons imprisoned in the area were 
permitted to have some of their servants with them, and through the servants 
purchased with their own funds the food they required. When he entered the 
area the claimant took with him 1500 Hong Kong dollars, all of which was 
spent for food while he was there. 


Unfortunately for the claimant the Rules provide that the per diem award 
for maltreatment in the Far East shall apply only to the period actually spent 
in a Japanese-operated internment camp. It is true that the claimant was not 
free to come and go as he pleased during the period he spent at Race Course 
Road, but he was not interned during this period in a Japanese-operated 
internment camp and no award can therefore be made in respect of this 
period. I have considered whether some compensation could be allowed in 
respect of the claimant’s disbursements for food during this period, but no 
provision has been made by the Rules for such contingencies, apparently on the 
principle that had the claimant not been arrested such expenditure on his own 
account would have been necessary. Under the rules of international warfare 
the Japanese had the right to arrest and hold the claimant, and the award of 
compensation for maltreatment applies only in cases in which serious maltreat- 
ment has been established or may be presumed. 


From March 24th, 1943 until September 12th, 1943, when he was liberated 
for repatriation, the claimant was interned in a Japanese-operated internment 
camp at Weihsien. For this period of 173 days he is eligible for an award of 
compensation at the rate of one dollar for each day of his internment. 
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Loss of Property 


Before the claimant was moved to Race Course Road, the Japanese had 
taken from him his motor car and all the furnishings and effects, with the 
exception of his personal clothing and effects, located at the Bruce Road 
residence. The Japanese officials gave him receipts for the car, the furniture, 
and for a collection of 4,200 Yuan silver dollars which the claimant had 
collected as a reserve against the then depreciating paper currency. These 
receipts were forwarded by the claimant’s lawyer, Harry C. Eastham, Tientsin, 
to the Swiss Consul in charge of British Affairs in Tientsin who, on September 
11th, 1942, in a letter to Mr. Eastham, acknowledged having received them. The 
receipt for the furniture was in the form of an itemized inventory signed by 
the claimant and by the Japanese official who received the furniture from him. 
These receipts have since been lost, but the claimant has produced the 
original letter from the Swiss Consul at Tientsin referred to above, which may 
be accepted as substantial corroboration of the claimant’s statements regarding 
these matters. 


The details of his claim for loss of property are as follows:— 
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I shall deal with each of these items separately. 


1. Motor car 


The claimant purchased this car in New Brunswick and had it shipped to 
Tientsin. The purchase price was $1,100 and the cost of shipment to Tientsin, 
including customs duties, was substantial. The claimant is unable at this time to 
state even the approximate total of these costs. In the absence of more precise 
figures, I must fix a reasonable sum in respect thereof, and I would allow him, 
for this purpose, an amount of $650. When it was seized by the Japanese, the 
car was in very good condition, having run only 5,000 miles, and having always 
been well cared for. I must, however, allow for depreciation during the 
four-year period in which it was used by the claimant, and I fix the allowance 
for depreciation at an average rate of ten per centum of the laid-down cost per 
annum. From the laid-down cost of $1,750 there must therefore be deducted 
depreciation in the sum of $700, leaving the sum of $1,050 as the amount of 
compensation I would allow in respect of the car. 


2. Furniture and household effects 


As stated above, the claimant was ordered to vacate the Bruce Road 
premises and the furniture and effects therein were taken over by the Japanese 
for their purposes. He states that he never saw any of the seized property 
again, which is not surprising as he was liberated before the Japanese occupa- 
tion ended. The inventory referred to above, signed by the claimant and the 
Japanese official and filed with the Swiss Consul, has been lost and cannot now 
be located. Before me the claimant stated that the household furniture, consist- 
ing of dining-room, drawing-room, library and two bedroom sets was designed 
by his wife and made to order from selected teak woods, and that the various 
pieces of incidental furniture were of good quality and made of such woods as 
Chinese black wood. He estimates the value of the principal furnishings (arti- 
cles of minor value being omitted) at $2,500, which is the amount that he claims 
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in respect of this item. Immediately following the hearing, he submitted a 
detailed inventory which shows his residence to have been exceptionally well 
furnished with furniture of very good quality. In view of the claimant’s. 
position and circumstances at the time, and the contents of the inventory now 
received, I consider his estimate to be reasonable and I would allow this item at. 
the full amount claimed. 


3. Collection of silver Chinese coins 


In view of the then depreciating paper currency and as a reserve against 
future contingencies, the claimant had accumulated a collection of 4,200 silver 
Yuan (so-called) dollars, then valued by the claimant at fifty cents a piece in 
U.S. currency. This collection was seized by the Japanese and, as noted above, 
the claimant was given a receipt for the coins which was forwarded to the 
Swiss Consul at Tientsin and was subsequently lost. I find that reasonable proof 
of the loss of this collection of coins has been established. 


The evaluation of this collection of coins, which might appear to be a 
relatively simple matter, has been the sole reason for the delay in completing 
this recommendation. I had to consider, first, whether the loss was a property 
or a currency loss and, secondly, what would be the value, under the Rules, of 
the collection of coins as a “property” loss or as a “currency” loss. As to the 
first question, I have no hesitation in deciding that the loss was, in fact, a 
property loss. The claimant had taken the precaution, in view of the then 
depreciating paper currency, to convert part of his income into silver dollars. 
By doing so he was, in fact, purchasing a certain quantity of silver which, he 
hoped, would retain its value in a period of rapid inflation. He could equally 
well have invested in diamonds or any other staple commodity. I am informed, 
however, that the Chinese dollar is a difficult coin to evaluate, and that 
although it was established in China in 1933 as the basis of the monetary 
system, no further use of silver dollars or bullion was permitted for currency 
purposes after November 1935. I have therefore sought expert advice on the 
point and I have received the following information from the Department of 
Finance at Ottawa:— 


“We are advised by the Bank of Canada that The Handbook of Foreign 
Currencies issued by the U.S. Department of Commerce in 1936, after 
indicating that the yuan is a siver coin with no fixed value in terms of 
gold, states that it has a gross weight of 26.2971 grammes and a fineness 
of 0.880. According to the Twenty-sixth Annual Review of the Silver 
Market put out by Handy & Harman, New York, which gives a review of 
the silver market for 1941, the New York official price for silver for the 
first ten months of that year was 34.750 cents per ounce troy. Throughout 
1941 the official buying rate for U.S. dollars in Canada was 1.10. 


Using these various factors we arrive at a rate of .2844 (28.44 cents) 
as the bullion value of the Chinese silver yuan dollar coin at June 30th, 
1941.” 


This appears to be the most authoritative information available on the 
subject and I must accept it. I find, therefore, that the value of the so-called 
yuan dollar was the equivalent of 28.44 cents Canadian as of June 30th, 1941, 
and I would allow the claimant compensation in the sum of $1,194.48 for the 
loss of this collection of 4,200 yuan silver dollars. 


4. Clothing and personal effects 


Before leaving his Bruce Road residence, the claimant was ordered to pack 
his clothing and personal effects and turn them over to the Japanese for 
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shipment. He was told at that time that he was to be repatriated and that his 
effects would accompany him on the repatriation vessel. He therefore packed 
the more valuable of his personal effects in five trunks which were taken by 
the Japanese, as he believes, to a warehouse to be held for shipment with him. 
However, the promised repatriation did not materialize and the claimant never 
saw his effects again. He made no inventory of these articles as an inventory in 
the circumstances did not seem necessary, but he states that each of the five 
trunks contained clothing and other effects to a value of at least one hundred 
dollars. I accept his valuation of those effects and would allow this item at the 
full amount claimed, $500. 


5. Bank account at Tientsin 


At the time of the Japanese occupation, the claimant had on deposit with 
the Tientsin Branch of the Hong Kong and Shanghai Banking Corporation a 
deposit of 3,000 Federal Reserve Bank dollars. Shortly after the Japanese 
occupation the business of the above Bank in Tientsin was taken over by the 
Yokohama Specie Bank, and the claimant was not permitted to withdraw any 
of his funds or to make payments therefrom. Partial corroboration of the above 
deposit has been filed by the claimant in the form of a letter dated January 25th, 
1952 from the Acting Chief Accountant of the Hong Kong and Shanghai 
Banking Corporation at Hong Kong in which it is stated, inter alia, that the 
greater part of the Bank’s records in Tientsin were destroyed during the War. I 
accept the claimant’s statement that he had $3,000 Federal Reserve Bank 
currency on deposit in the Tientsin Branch at the time of the Japanese 
occupation, that this deposit was taken over by the Yokohama Specie Bank as 
the agent of the Japanese authority, and that it has not been revested in him. I 
recommend, therefore, that he be compensated for this loss in accordance with 
the provisions of the War Claims Rules in respect of losses of this kind. Under 
these provisions the conversion of the amount of the deposit to Canadian 
currency must be made as of December 30th, 1949 at which date the approxi- 
mate value of the Chinese dollar in terms of Canadian currency was 
.000052381. When so converted, the value in Canadian currency of the deposit is 
less than sixteen cents or exactly .157143. It is unfortunate for the claimant 
that this rate must be adopted, but it is the rate fixed by the Rules and must 
therefore be applied. 


Loss of Salary and Position 


The claimant also claims compensation in a total amount of £8,415 
sterling for loss of salary and position, the various items of which are made up 
in accordance with a scale of compensation for ex-employees of Municipal 
Councils in the British areas in China of which Tientsin was one. Payments are 
said to have been made in accordance with this scale by the British Govern- 
ment to those ex-employees only who derive their nationality from the United 
Kingdom by birth or naturalization. No payments have apparently been made 
to other than United Kingdom nationals and the claimant has no expectation of 
receiving any payment from this source. For this reason, he claims the equiva- 
lent of £8,415 sterling from the Canadian War Claims Fund. Unfortunately, 
there is no authority under the War Claims Rules for payment of an award of 
compensation for losses of this kind. The Rules state quite clearly that claims 
for loss of income during internment cannot be allowed as under International 
Law internment is legitimate and is not the basis of an admissible claim. The 
same principle must be applied to loss of career and superannuation contribu- 
tions. These are matters that cannot be considered to fall within the scope of 
war damages compensable under the War Claims Rules. The careers of count- 
less thousands of persons were radically changed and in many cases ended by 
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the war. They are misfortunes that are inseparable from war itself which were 
suffered generally by large numbers of people and for which it would be 
manifestly impossible to provide compensation. I must, therefore, recommend 
that this part of the claim be disallowed. 


To summarize, I recommend that the claimant be paid awards of compen- 
sation as follows: — 
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$5,417.64 


In accordance with the Rules, the award of compensation for loss of 
property will bear simple interest at three per centum per annum from 
January Ist, 1946. 

February 15th, 1954. 
(Sgd) JAMES FRANCIS, Q.C. 


Deputy Commissioner 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted a fairly lengthy argument in support of 
the contention that his award should be increased. The claimant’s arguments 
are exceptionally well presented, but I find that the points in issue have been so 
lucidly dealt with by the Deputy Commissioner that I need add very little. 


The principal complaint of the claimant against the award is that he is not 
allowed compensation for loss of position and prospective salary. He seeks to 
justify such an allowance by drawing a distinction between the prospective 
earnings under a contract for a fixed term of years, and those whose continuity 
are not so assured. He submits that the former type of salaries constitute 
“contract debts” which are allowable, in certain circumstances, under the 
Ilsley Report. Apart from the fact that loss of prospective earnings, whether 
under a contract for a term of years or otherwise, sounds in damages but not in 
debt, the War Claims Rules based on the Ilsley Report (p. 40) specifically 
provide that “the claims which have been made for loss of income during or as 
a result of internment should not be allowed”’. 


The only other argument of the claimant which requires special attention 
is that which refers to the value of his motor car. The claimant states that in 
June 1941 he refused an offer of the equivalent of U.S. $2,000 for his 1937 
Plymouth car. Though this offer probably represented a price artificially inflated 
by the scarcity of motor cars, it appears to me that the car was probably worth 
a little more than was allowed by the Deputy Commissioner. Two factors 
would, perhaps, entitle the claimant to a slightly increased award. Since the 
cost of shipment and customs duties were allowed as separate factors in 
assessing the value of the car, I do not think they would be subject to 
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depreciation in the same percentage as the original purchase price, especially at 
a time when a motor vehicle was not easily replaceable; secondly the deprecia- 
tion from the original cost of the car would be to some extent offset by an 
intervening increase in the price of motor vehicles. It is impossible to assess the 
effect of these two factors with any accuracy, but I would allow the claimant an 
additional $300.00 in respect of his motor vehicle. 


With this variation, I approve the report of the Deputy Commissioner, and 
I accordingly recommend that the claimant be paid: — 


(a) Award for maltreatment of himself $173.00, in order of Priority No. 
(Chae 


(b) Award for loss of personal property $5,544.64, in order of Priority Nos. 
(3) and (4), with simple interest from lst January 1946 at 3% per 
annum. 


Dated this 23rd day of March, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2375 
Re: Charbonneau 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The Claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and has waived presentation of further materials on review, except 
in rebuttal of the tentatively proposed reduction to which I shall now refer. 


It has seemed to me to be doubtful whether the loss of transportation to 
Capetown constituted in the case of this claimant any pecuniary loss. After 
repatriation, this claimant did not proceed to Africa, and it is not shown that 
his arrival in Africa in 1941 would have enabled him to earn any pecuniary 
compensation for the services which he intended to perform there. On the other 
hand, the Government of Canada has granted to him ex gratia compensation, 
though modest, for services rendered in Europe as a result of his accidental 
arrival on that continent. It would therefore appear to me that the claimant is 
better off financially than if he had arrived in South Africa without interrup- 
tion to his journey. The incident undoubtedly did involve, both for the claim- 
ant and for his Order, a great spiritual loss, and the abandonment of the 
opportunity for valuable service. It is not, however, possible to compensate 
such losses by a pecuniary award, and I have had considerable difficulty in 
reaching the opinion that the replacement of loss of transportation should be 
compensated in the case of this claimant and his four companions who did not 
eventually journey to Africa to take up their intended work there. 


I have, however, had the benefit of a submission recently made on behalf 
of the claimant, and it now appears to me that the ex gratia compensation paid 
by the Government was solely related to services rendered in Europe, and 
should not be set off against such other items as loss of transportation to Africa. 
Though the failure to arrive at the African destination did not involve any 
future pecuniary loss to the claimant, he did lose his right to the completion of 
that transportation, for which he had paid $477.85. With some hesitation, I have 
reached the conclusion that he should be recompensed for the loss of his right 
to complete the African journey, in the amount which he had paid for his 
transportation. As in the case of his fellows who later did proceed to Africa, it 
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would not be expected that he should proceed there directly from Europe, after 
a considerable time spent on that continent, without first returning to Canada 
to make renewed arrangements. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I therefore recommend that the claimant be paid $1,177.85 as an award for 
loss of personal property at the sinking of the M.V. “Zam Zam”, (including 
$700.00 for loss of personal effects and $477.85 for loss of cost of transportation 
from Montreal to Capetown), such payment to be in order of Priority No. 3(a), 
and to bear simple interest from 17th April, 1941 at 3% per annum. 


For the reasons mentioned in the learned Deputy Commissioner’s report, I 
must recommend disallowance of claims for loss of earnings during internment 
and for expenses of repatriation. 


Dated this 18th day of February, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2386 
Re: Lee 


On 25th August last I reserved the claims for maltreatment and personal 
injury for further consideration. On review of these two claims, I have had the 
advantage of additional arguments presented orally on behalf of the claimant 
by Mr. E. D. Fulton, M.P. 


I regret, however, that I am still unable to find any solid basis for variation 
of the decision of the learned Deputy Commissioner. 


As to the maltreatment claim, compensable maltreatment must be founded 
on three factual requirements, namely (a) actual serious mistreatment by 
enemy captors; (b) resulting incapacity to work, which (c) persists after 
liberation. The only evidence of maltreatment during the claimant’s pseudo- 
internment is that of two or three beatings, one apparently being effected with 
a board. This undoubtedly was maltreatment, but it is not established as being 
compensable because there is no evidence that it caused any incapacity persist- 
ing after liberation. 


As to the claim for personal injury, such a claim must be based either 
upon maltreatment, or upon an actual operation of war. The claimant’s disabili- 
ty in this case does not appear to have been caused by any act or incident 
which would come within either of those categories. 


Two medical theories are advanced to account for the claimant’s arthritis: 
(a) “my doctors say that it cannot be a result of anything other than my 
accident”; (b) the physical and emotional stress such as the claimant was 
subjected to during the war in Norway. 


The “accident” referred to was a fall of the claimant from a scaffolding on 
which he was working in connection with the building of a dam. This accident 
was clearly not due either to maltreatment or to an act of warfare. It was also 
obviously not the fault of the enemy, as the Germans who ordered the con- 
struction would naturally be anxious to have it done, and done properly. If, as 
suggested, the faulty scaffolding was the cause, it must have been the fault of 
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his fellow-workers, or have been the result of sabotage. Neither of these would 
be an act of warfare within the meaning of the War Claims Rules, and the 
result would therefore not be compensable. The explanation of physical and 
mental stress fails on two grounds: (a) It is only a conjecture, and therefore 
too remote; (b) The cause in such a case would be not an act of warfare, but 
rather a situation arising as a result of the existence of a state of war. A 
physical affliction so caused could hardly be held compensable from repara- 
tions, as it would be shared in common with practically all residents of enemy, 
or enemy-occupied countries, and even by residents of such countries as Great 
Britain which felt with tremendous force the physical and mental strain of the 
state of war. 


For the foregoing reasons, and those expressed by the Deputy Commission- 
er, despite the Commission’s sympathy with the injury and disability of the 
claimant, I feel bound to approve, without variation, the report of the Deputy 
Commissioner, and I therefore have no alternative but to recommend the 
disallowance of the claims for maltreatment and personal injury. 


Dated this 5th day of April, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2390 
Re: MacMillan 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report and, on review, have submitted further arguments in support of the 
contention that they were Canadian nationals at the time of their alleged losses 
in Guernsey. They specifically present a statement to the effect that in 1937 
they offered their ‘‘Guernsey Groceteria” for sale with the intention of return- 
ing to Canada. 


The Department of Citizenship and Immigration has repeatedly certified its 
ruling to the effect that the claimants did not have “Canadian domicile” during 
the relevant period of 20th June 1940 to 9th May 1945. 


This Commission is bound to accept the ruling of the Department on that 
point. The only other avenue for establishment of Canadian status at the time 
of loss would be for the claimants to prove that they were British subjects with 
a common law domicile in Canada and that they therefore qualified under Item 
(VI) on page 24 of the Report of the Advisory Commission on War Claims. 


Common law domicile is based on the coincidence of residence and inten- 
tion to reside permanently or indefinitely in a certain country. Assuming that 
the claimants were Canadian nationals in 1933, I think it is clear that they lost 
their Canadian domicile, both under the Immigration Act and at common law, 
during their absence in Guernsey following their departure for that Island in 
1933. Assuming, further, the truth of the statement that they offered their 
Guernsey business for sale in 1937 with a view to returning to Canada, that 
would not be sufficient to reestablish their domicile in Canada, as they were not 
then resident in this country. As the learned Deputy Commissioner points out, 
they did not again come to Canada until the occupation of Guernsey by the 
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German Army in 1940, and they again returned to Guernsey, via England, as 
soon as conditions permitted in 1944 and 1945. 


In all the circumstances of the case, I feel bound to agree with the opinion 
of the learned Deputy Commissioner that the claimants did not have a domicile 
in Canada at the time of their losses in Guernsey, and that they are therefore 
not eligible to present a claim under the Canadian War Claims Rules. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I therefore recommend that this claim be disallowed. 
Dated this 18th day of June, A. D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2409 
Re: Gillis 
Deputy Commissioner Hyndman has submitted to me his findings and 
recommendations, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s reports and, on review, have submitted further materials in support of the 
contention that the awards should be increased. 


The interests of brevity prevent my setting forth in detail the reasons now 
submitted on appeal from the Deputy Commissioner’s recommendations, The 
reasons are, however, on file, and I shall refer to them by the numbers 
respectively assigned in the claimants’ submission. 


As to reasons numbered 4 and 5, I agree with the conclusion of the learned 
Deputy Commissioner that it is necessary to deduct the capitalized value of 
amounts actually received from the Workmen’s Compensation Board of Nova 
Scotia. This deduction follows the universal practice of the Commission re- 
specting such receipts. 


As to reasons numbered 1, 2, and 6, I am of the opinion that the deprecia- 
tion in the value of money which has occurred since 1942, the normally 
expected increase in wages which the deceased would have received had he 
lived, and the proportion of his earnings which he would have given to his wife 
or expended on her maintenance, would have amounted to a larger annual sum 
than that estimated by the learned Deputy Commissioner. On the other hand, 
due allowance must be made for the various contingencies which might termi- 
nate or interfere with the expected benefits, such as ‘‘possibility of accident, 
sickness, or other vicissitudes of life’, referred to by the learned Deputy 
Commissioner. The claimants now argue (reason numbered 7) that the exis- 
tence of a policy of accident insurance should be taken into consideration, 
particularly to the extent that it incidentally reduced the potential ‘“‘possibility 
of accident’, to which the Deputy Commissioner gave some weight. It is, I 
think, impossible to give any specific effect to the existence of the policy of 
accident insurance. I take it that the policy was one of the ordinary type of 
insurance policies, which are renewed for one year (or shorter period) at a 
time, and which do not give rise to any vested right of renewal at the option of 
the insured, but are subject to discontinuance in certain circumstances by the 
insurance company. Specifically, accident insurance companies frequently 
require medical examinations at the age which the deceased Mr. Gillis had 
reached, and decline to continue or renew the policies in cases where medical 
reports are not entirely satisfactory. It will therefore be seen that the existence 
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of an accident insurance policy at the time of the death of Mr. Gillis did not 
constitute a guaranteed indemnity against accident for the remainder of his 
expectation of life. It is, however, arguable that the existence of the policy did 
afford some measure of prospective protection against accident. 


Making due allowance for this factor, and for the other contingencies to 
which I have referred, I would revise the estimated gross pecuniary loss 
sustained by the widow through the death of her husband to $3,500.00 per 
annum for the ensuing period of ten years. 


On the other hand, the learned Deputy Commissioner has noted that the 
claimant Mrs. Gillis was in receipt of $100.00 per month from her late hus- 
band’s employer, The Dominion Steel and Coal Company. The learned Deputy 
Commissioner was of the opinion that this payment, being a purely compas- 
sionate allowance, and paid entirely at the discretion of the Directors, should 
not be the subject of deduction. 


I regret that I am unable to agree with this opinion. If the Commission did 
not deduct ex gratia payments of that kind, claimants receiving them would be 
placed in a better pecuniary position than they would have held if their losses 
had not occurred. Though the payment in question was admittedly gratuitous, 
it began as from lst July 1943 and actually continued for a period exceeding 
the period for which the deceased’s lost earnings are estimated. I see no 
alternative but to deduct the widow’s annual revenue from that source from 
the gross pecuniary loss which she is found to have suffered by the death of her 
husband. This brings the rate of her pecuniary loss back to $2,300.00 per 
annum, and, though I arrive at the figure by a different method, I agree that 
the claimant’s total pecuniary loss has been fairly estimated by the learned 
Deputy Commissioner at $19,619.47. 


As to reason numbered 3, I am inclined to agree with the contention of the 
claimants to the effect that the matrimonial home and furniture should not 
properly be deducted in order to arrive at the net pecuniary loss. If her 
husband had lived, Mrs. Gillis would have had just as full an enjoyment of 
such property as she had after his death. As a matter of fact, from the 
pecuniary point of view, her position would probably have been better, because 
she would not have been faced with so great an individual cost of maintaining 
a home. 


I am also inclined to the view that the $3,000.00 received from Newfound- 
land enterprises should not be deducted, as it is a reasonable assumption that 
the investment of the deceased in these enterprises would have considerably 
appreciated in value if he had lived to participate in their promotion. I would 
therefore set off the amount actually received by Mrs. Gillis from Newfound- 
land enterprises against the loss which she probably incurred through the 
forced liquidation of these enterprises in a sub-normal period. 


There remain, as necessary deductions from the gross pecuniary loss, the 
$845.25 received by Mrs. Gillis as one-half of her husband’s salary for several 
months following his death; the capitalization of Workmen’s Compensation 
payments of $5,496.27; the acceleration of pecuniary benefit received from the 
devolution of the motor car, Golf Club bonds, and Community Hotel Limited 
shares upon the widow. The total property of which the widow received an 
accelerated pecuniary benefit by reason of the death of her husband therefore 
amounts to $760.00. The capital value of such accelerated benefit depends on a 
number of factors and is difficult to compute with mathematical accuracy. I 
would, however, estimate its capital value at the time of Mr. Gillis’ death at 
approximately $250.00. 
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The net pecuniary loss sustained by Mrs. Gillis through the death of her 
husband may therefore be computed as follows: 


Estimated annual contribution by husband to wife (in 
cash and expenditure on maintenance over ten-year 


ELLOS Gi PES ETE Ag oc eeet ak sve ca have ne Ure eel e tA eeeont $3,500.00 
Less annual payment received by widow from late 
husband’svemployerrs as ps See ees a wo te ae es 1,200.00 


Remainder of expected annual contribution: ............ $2,300.00 


Capitalized value of remainder of expected annual con- 


Eribution; «at death “of Mrs eGilliss oe we cs sys ence uae $19,619.47 
Subject to deduction of part salary received by widow 
following. Husbands deathis nick oes ee ete ere eee eiineate $ 845.25 
Capitalized value of Workmen’s Compensation payments: 5,496.27 
Capitalized value of acceleration of property benefits: .. 250.00 
6,591.52 
Wet pecUniary™ 1OSSaDY GAC: orn ect c wee ote ares wean $13,027.95 


As to the claim for loss of property in possession of the late Mr. Gillis at 
the sinking of the SS “Caribou”, the claimants contend that the recommended 
award of $150.00 is unrealistic and inadequate. Owing to the owner’s death, it is 
naturally difficult to obtain specific evidence either of the cash or chattels which 
he had with him. I am, however, inclined to agree with the contention of the 
claimants that possession of goods to a considerably greater value may reasona- 
bly be inferred from all the circumstances of the case, including the profession- 
al occupation of the deceased. I would estimate the amount of currency carried 
by the deceased at $100.00, and the value of other personal effects lost at 
$300.00. It might very well have been that the deceased carried even a larger 
amount of cash on his person. The practice of the Commission has, however, 
been to limit compensation for currency carried by a passenger to the amount 
normally required for the completion of the current journey. If, as the claim- 
ants suggest, the deceased was planning a trip to Newfoundland outposts, he 
would doubtless have had an opportunity to supplement his supply of currency 
on arrival in Newfoundland. I would estimate the total compensable loss of 
currency and personal chattels at $400.00. 


If this amount had been paid to the widow at, or shortly after the time of 
her husband’s death, she would have enjoyed an accelerated benefit from it, 
which would now have to be deducted from the “death” award. For that 
reason, I am of the opinion that the commencement of interest on this property 
award should be deferred for a period of ten years from the actual loss. 


With the foregoing variations, I approve the reports of the Deputy Com- 
missioner, and I recommend that there be paid: 


(a) To Mrs. Marie Theresa Gillis and John Hugh Gillis as Executors of the 
Estate of Hugh Bernard Gillis deceased, the sum of $400.00 as an award for loss 
of property by the late Hugh Bernard Gillis at the sinking of the SS “Caribou”, 
such payment to be in order of Priority No. 3(a) and to bear simple interest 
from 14th October 1952 at 3% per annum; 


(b) To the claimant Mrs. Marie Theresa Gillis the sum of $13,027.95 as an 
award in compensation for pecuniary loss resulting from the death of her 
husband, the late Hugh Bernard Gillis, at the sinking of the SS “Caribou”, such 
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payment to be in order of Priority No. (1-2) and to bear simple interest from 
14th October 1942 at 3% per annum; 


(c) I recommend that the claim of John Hugh Gillis for compensation for 
the death of his father, the late Hugh Bernard Gillis, be disallowed. 


Dated this 22nd day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2410 
Re: Clifton 


. . .From Moricetrewal he was taken by cattle car to Brunswick in western 
Germany, the journey taking about a week. He reached Brunswick on May 
12th, 1944 and remained in the prison camp there until he was liberated on 
April 9th, 1945. Because of the continual air raids, conditions at the Brunswick 
camp soon became very poor and food was very scarce. The air raids started in 
August and continued until the end, 140 being recorded in 160 days. In the 
eleven months that he was in the Brunswick camp, the claimant lost thirty 
pounds in weight. Following his liberation he was repatriated to England 
where he arrived early in May 1945. 


I was impressed with the evidence of the claimant which he gave in a very 
matter of fact way and without apparent exaggeration, and I have no difficulty 
in finding that he is eligible for an award of compensation for maltreatment. 
Because of the rather severe conditions he had to endure between his capture 
in North Africa and his arrival at the internment camp at Naples, I would 
recommend that the period of his imprisonment be deemed to have commenced 
on the date of his capture, namely March 3rd, 1943. He is not eligible for 
compensation during the period of freedom following his escape on September 
8th, 1943, but the period of imprisonment recommences on March 15th, 1944, 
when he was recaptured and continues until April 9th, 1945, when he was 
liberated. He is, therefore, eligible for the maltreatment award from March 3rd 
to September 8th, 1943, a period of 190 days, and from March 15th, 1944 to 
April 9th, 1945, a period of 391 days, making a total period of 581 days of 
imprisonment. In addition, I would allow him compensation for the three 
box-car and cattle car journeys from Naples to Fontanello, from Muhlburg to 
Moricetrewal, and from Moricetrewal to Brunswick. 


I accept his statement that a sum of 400 lire was deducted from his pay at 
Fontanello each month for a period of four months. This amount of 1600 lire 
was debited to his account by the Army authorities and was his personal loss. 
He states that these were not voluntary contributions for messing and, in the 
circumstances, I have no hesitation in finding that these deductions were illegal 
and should be repaid to the claimant. They were debited to him at the rate of 
72 to the pound sterling and I would allow him the full amount at the rate of 
exchange prevailing in September, 1943, which would be approximately $96. I 
recommend, therefore, that he be granted an award of compensation in the 
total amount of $296. 

JAMES FRANCIS, Q.C. 
Deputy Commissioner 
March 28th, 1954. 


. . .Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation; though some items considered are un- 
usual, the total lump sum award appears to be in order. 
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I accordingly recommend that the claimant be paid $296.00 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 11th day of February A.D. 1955 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2430 
Re: Henderson 


._, .At the time of the making of my Supplementary Recommendation dated 
16th May 1955, I was of the opinion that it was possible for the Commission to 
recommend reimbursement of the United Christian Missionary Society for loss 
of the benefit of the claimants’ passage money to Africa which the Society had 
paid, notwithstanding the apparent fact that the Society was not a Canadian 
organization and therefore could not claim in its own right for compensation 
from the Canadian War Claims Fund. 


I arrived at that opinion by considering that the claim was in reality a 
claim on behalf of the claimants, and that the Society, notwithstanding its 
non-Canadian character, might be entitled to receive the proceeds of that 
portion of their claim by way of subrogation. More mature study of this claim 
has, however, led me to alter my opinion on that point. As the passage money 
was originally paid by the Society for the purpose of advancing its missionary 
objectives, and was not charged to the claimants or expected to be refunded by 
them, the original loss would be that of the Society, and not of the claimants. 
The principle of subrogation to entitlement would therefore not apply, and that 
portion of the potential claim must be regarded as made on behalf of the 
Society itself. As the Society is not a Canadian organization, the War Claims 
Rules preclude it from making any claim in its own right. 


For the foregoing reasons, I now rescind my Supplementary Recommenda- 
tion of 16th May 1955, and recommend that the loss of benefit of passage money 
be disallowed as a compensable factor. 


Dated this 27th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2444 
Re: Tremblay 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted an elaborate argument in support of the 
contention that his award for loss of property should be increased, and that an 
award should be granted for personal injury. 


In respect to the latter contention, the claimant urges particularly that the 
privations and hardships which he suffered were incurred as the result of his 
compliance with specific orders of the Guerilla Forces. The Guerillas apparently 
gave orders that, in the course of a civilian evacuation of portions of the 
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country threatened by Japanese occupation, the claimant and others should 
proceed into the interior mountains and jungles of Mindanao. Admittedly, the 
claimant appears to have suffered greatly from the rigours of travel over such 
terrain, as well as from exposure and lack of nourishment. 


The Commission has, however, in no case recommended compensation 
either for maltreatment or personal injury resulting from collaboration with, 
or compliance with the orders of underground, resistance, or guerilla forces in 
enemy-occupied territory. 


The evacuation of civilian personnel from portions of occupied countries, 
whether by order of guerillas, or of armed forces, or otherwise, is a concomi- 
tant of the existence of a state of war, and is not, in the opinion of the 
Commission, in itself an operation of war or the result of an operation of war. 


I therefore see no alternative but to agree with the conclusion of the 


learned Deputy Commissioner and to recommend that the claim for personal 
injury be disallowed. 


As to the claim for property loss, the claimant urges the fact that a large 
part of the goods which he lost was practically new, and that therefore the 
depreciation would be negligible. The experience of the Commission in dealing 
with the assessment of compensable value of goods lost, is that the market 
value of consumer goods is subject to considerable depreciation even in cases 
where the goods are relatively new. On this point, the finding of the learned 
deputy Commissioner, arrived at after careful consideration on the basis of an 
oral hearing, appears to be reasonable and in line with recommendations made 
by the Commission in other similar cases. 


The claimant also contends that the $200.00 which he received from the 
Société des Missions Etrangéres, of which he was a member, should not be 
deducted as compensation otherwise provided for. 


I believe that there is merit in this contention. If the $200.00 was an 
advance to the claimant by way of interim compensation from his Order, the 
Order would be entitled to receive that sum back by way of subrogation to the 
claimant’s entitlement pro tanto. As the financial relationship between this 
Order and its members is somewhat complicated, I am disposed to recommend 
that the $200.00 be not deducted, but that it be left to the claimant to decide, 
under the rules of the Order, whether it should be refunded to the Order or 
not. There should also be a slight adjustment in the computation of interest for 
the benefit of the claimant, as indicated below. 


With the foregoing variations, I approve the report of the Deputy 
Commissioner. 


I accordingly recommend that the claimant be paid $1,200.00 as an award 
for loss of property in the Philippines, such payment to be in order of Priority 
No. 3(a) and to bear simple interest from Ist January 1946 at 3% per annum; 
subject to deduction of $150.00 received from the United States War Claims 
Commission, with interest adjustment from an estimated date of 19th Decem- 
ber 1953. 


For the reasons set forth in the report of the Deputy Commissioner and for 
those indicated above, I recommend that the claim for personal injury be 
disallowed. 


Dated this lst day of November, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 2452 
Re: Mines 


The claimant appeared before me at Vancouver, B.C., on March 4, 1955, in 
support of her claim for maltreatment at the hands of S.S. Forces at various 
points in Europe in the period July 1941 to November 1945, and for personal 
injury sustained during the period of her internment. 


National Status 


The claimant was born in Montreal, as appears from certificate of birth 
issued by the Deputy Prothonotary of the Superior Court, District of Montreal, 
dated 18 December 1945, on file. A letter from the Department of Citizenship 
and Immigration under date June 4, 1953, contains the following excerpt: “As 
this claimant was born at Montreal, Quebec, and since there is no indication in 
our records that she has at any time lost or relinquished her status, she is a 
natural-born Canadian citizen under the provisions of Section 4(1)(a) of the 
Canadian Citizenship Act.” She testified before me that she had not at any time 
lost or abandoned her Canadian national status. She was taken from Canada to 
Latvia by her mother soon after her birth and remained there until that area 
was occupied by German forces in July 1941. She was then 17 years of age. The 
claimant has established that she was a Canadian citizen at the time of 
presentation of the claim and that she possessed Canadian national status 
within the meaning of the War Claims Rules at the time of the act causing the 
loss or damage complained of. The claimant was examined in considerable 
detail as to her period of internment at various camps in Europe between July 
1941 and the date of her liberation on May 3, 1945, all of which appears from 
the transcript of her evidence now on file. It is, I think, unnecessary to examine 
her testimony in detail. She is of the Jewish race and at the time of her arrest 
in Libau, Latvia, in July 1941 was 17 years of age. She then lived with her 
mother and stepfather. In July 1941 she was separated from her mother and 
required to live in what she describes as the poor quarter at Libau, along with 
many other of her own race. I conclude from her evidence that until July 1, 
1942, she was under a form of house arrest though she was required to perform 
menial tasks for German officers and soldiers. In my opinion this period of 
house arrest is not to be regarded as compensable. 


From July 1, 1942, continuously until liberation on May 3, 1945, she 
testifies that she was in the custody of S.S. Troops in various concentration 
camps situate at Libau, Latvia; Kaiserwald, Riga; Duetsche Reichsbahn, Riga; 
Stutthoff, Stolp, Burggraben, Germany; and Insel Hela off the coast of Ger- 
many, and Neustadt, Schleswig-Holstein. During the whole of this latter period 
she was either engaged in forced labour under direction of S.S. Troops or was 
confined as a political prisoner in concentration camps supervised by SS. 
Troops. The periods of forced labour seem to have involved work extremely 
heavy even for men. She appears to have been subjected from time to time to 
beatings and indignities such as being required to strip in the presence of SS. 
Troops and then being subjected to physical examination. Many of those 
associated with her are said to have been badly beaten and many killed in her 
presence. Her Counsel has produced affidavits sworn by three persons who, 
from time to time, were closely associated with her in various of the camps 
before mentioned. These affidavits, I think, may be taken as providing substan- 
tial corroboration of her statements as to the treatment to which she was 
subjected during the period 1942 to 1945, and the fact of her internment at the 
hands of S.S. Troops. There have also been filed various identity cards from 
persons in authority representing Allied authorities at and subsequent to her 
liberation, which afford further confirmation of the fact that she was detained 
as a political prisoner by German forces and had been detained in German 
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concentration. camps. There is on file a further letter which purports to have 
been signed by the Medical Director of a Hospital at Neustadt, Schleswig-Hol- 
stein, where the claimant received treatment between May 8, 1945, and June 
27, 1945. 


In my view the evidence is sufficient to establish the fact that the claimant 
was confined in concentration and forced labour camps maintained and operat- 
ed by the S.S. criminal organization as defined by the Rules pages 50-51. 
Consequently I consider that on the foregoing evidence she is entitled to an 
award for maltreatment at the rate of $1.00 per day for the period July 1, 1942 
to May 3, 1945, being 1,045 days; a total of $1045.00. 


The claimant has further testified that her physical condition on liberation 
was such that she was confined to Hospital until June 27, 1945. She returned to 
Canada on March 2, 1946, as appears from Canadian Immigration endorsement 
of her Certificate of Identity issued by the Department of External Affairs. She 
testified that she was unable to undertake any remunerative work until 
November 1946, due to her condition of health brought on by the period of 
internment. Support is to be found for this statement in certificates which have 
been furnished by Dr. B. Usher, and Dr. Philip Stattner, which are attached to 
the Claim Form B. In November 1946 she obtained employment in a bakery 
shop at a remuneration of $35.00 per week and after six months changed her 
employment to that of a waitress at $40.00 per week. In my opinion it is 
reasonable to assume that she could have obtained remunerative employment 
at a minimum of $35.00 per week on her return to Canada in March 1946 had 
her physical condition permitted. In the circumstances I consider that an award 
of compensation for personal injury should be made based on the loss of 8 
months employment at the rate of $140.00 per month, total $1,120.00. 


I therefore recommend payment to the claimant for maltreatment in the 
sum of $1,045.00, and for physical injury in the sum of $1,120.00. I further 
recommend payment of simple interest at the rate of 3% per annum from lst 
March 1946 on the sum of $1,120.00. 


21st March 1955. 
(Sed). H: I. BIRD 
Deputy Commissioner 


Note: Award confirmed by Chief War Claims Commissioner with slight 
emendation 21st April, 1955. 


CASE No. 2461 
Re: Bothwell 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that her award should be increased. 


As to the claimant’s arguments on her claim for loss sustained by the death 
of her daughter, Mrs. William Forbes, I have no alternative but to agree with 
the findings and decision of the learned Deputy Commissioner. Loss of 
anticipated repayment of monies expended on the education of her daughter 
cannot form the basis of a valid claim for compensation under the War Claims 
Rules. Nor is there any evidence from which a valid inference of the claimant’s 
dependency upon her daughter can be based, particularly in view of the 
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daughter’s intervening marriage. For both reasons, as set forth in detail by the 
learned Deputy Commissioner, I must recommend the disallowance of the claim 
for compensation for death. 


As to the claim for loss of property, the reasons set forth by the learned 
Deputy Commissioner make it clear that this claimant has no standing to claim 
for goods which had been given by her to her daughter, or which were 
otherwise owned and possessed by the daughter. The sole beneficiary of the 
daughter’s estate was her husband, Mr. William Forbes, and the only remain- 
ing question is therefore whether the amount of compensation recommended is 
substantially adequate in the circumstances. 


The claimant stresses the contention that the claim filed by her late 
daughter’s husband in the sum of $1,000.00 is entirely different from, and based 
on the loss of goods entirely different from, the claim which she herself put 
forward. I have gone into this claim very carefully in conjunction with the 
learned Deputy Commissioner who heard the case, and he reports that after 
very careful consideration he came to the conclusion that the recommended 
award of $1,000.00 was completely adequate to cover the established value of 
all goods lost by Mrs. Barbara Forbes, whether owned by her husband, or given 
to her by her mother, or otherwise possessed. From the comments of the 
learned Deputy Commissioner, it is clear that the evidence which the claimant 
now adduces in support of her daughter’s purchase of a typewriter would not 
change his total valuation of the goods. 


From a letter written by Mr. Forbes to the claimant on the 23rd November 
1953, it seems clear that his $1,000 claim was intended to be an alternative to 
the one proposed by the claimant, and was not to be in addition to the latter. 


As it seems clear that the Deputy Commissioner took into consideration all 
the evidence presented in this case, and reached his decision after careful 
deliberation on the basis of an oral hearing, I do not feel that it would be 
competent or proper for me to attempt to vary the estimated valuation at 
which he arrived. 


There is another factor in the case which was not mentioned by the 
learned Deputy Commissioner. Even if, as the claimant alleges, her daughter 
shipped on the Lady Hawkins a quantity of household goods purchased by or 
on behalf of her husband, in addition to another group of household articles 
given to her by her mother, the Commission would require that such goods, 
with the exception of personal effects normally carried in the baggage of a 
passenger, should be covered by war risk insurance. The Commission would 
therefore be obliged to deduct, from any recommended award, the proceeds of 
a potential insurance policy, as well as the estimated cost of the premium. 

For these reasons, as well as for those set forth by the Deputy Commis- 
sioner, I do not consider it possible to increase the amount of the award 
recommended in this case. 

I therefore approve the report of the learned Deputy Commissioner with- 
out variation, and I recommend that the claimant, as attorney and agent for 
William Forbes, be paid $1,000.00 as an award for personal property lost at the 
sinking of the S.S. “Lady Hawkins’, such payment to be in order of Priority No. 
3(a) and to bear simple interest from 19th January 1942 at 3% per annum. 

I recommend that the claim for compensation for death, as well as the 
claim of Mrs. Bothwell for loss of property be disallowed. 


Dated this 2nd day of May, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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At the request of the claimant, I have conducted a very exhaustive review 
of this claim, and specifically of my recommendation of 2nd May 1955 for the 
disallowance of the claim for compensation for the death of the claimant’s 
daughter, Barbara Bothwell Forbes. The claimant has submitted numerous 
additional materials and arguments, and particularly a declaration of her 
son-in-law, Mr. William Forbes, at present residing in British Guiana. Mr. 
Forbes declares that at the time of his marriage to Barbara Bothwell he fully 
realized that it would in all probability be necessary for Barbara to help her 
mother from his earnings if she gave up her position as librarian and became 
his wife. He declares that they had discussed this probability on several 
occasions and had planned to invite the claimant to come and live with them as 
soon as they were suitably located. He declares it was his wife’s intention, by 
provision of a home or otherwise, to supplement the small pension which would 
be due to her mother. The intention of Mr. and Mrs. Forbes was apparently to 
regard their assistance to Mrs. Bothwell as a repayment of moneys spent on 
Barbara’s education, but Mr. Forbes declares that the amount would have had 
no bearing on the amount of those expenditures, but would have been scaled to 
Mrs. Bothwell’s requirements and his wife’s financial competence, which would 
obviously have been his own financial competence. 


The income of Mr. Forbes as a Mining Engineer in British Guiana appears 
for some reason to be confidential, but from the information available I am able 
to infer that his income is on a substantial scale and would be sufficient to 
enable his wife, had she lived, to provide financial assistance for her mother to 
a considerable extent. As Mrs. Bothwell’s need for a supplement to her income 
also appears to be clearly established, I am of the opinion that in 1942 the 
claimant had a reasonable expectation of receiving financial benefits, either by 
cash contributions or by provision of board and lodging from her daughter 
Barbara Forbes. The value of such expectation is naturally extremely difficult 
to compute, as it was obviously subject to many and varied contingencies. Both 
the claimant and her daughter and son-in-law appear, however, to have related 
the expected benefits in some measure to the amounts expended by Mrs. 
Bothwell on her daughter’s education, namely $3,500.00. This amount would 
appear, in the circumstances, to have been a modest expectation of pecuniary 
benefits to be received by the claimant from her daughter if the latter had 
lived. It would, for instance, represent an annual benefit of $350.00 per year for 
a period of ten years. 


As I previously pointed out, the daughter would be under no legal obliga- 
tion to repay those expenditures, and even if she had assumed such a specific 
obligation, the loss of payment of a debt would not constitute the basis of a 
valid claim under the War Claims Rules. In all the circumstances of the case, 
however, the amount of the expenditure on education may very well form an 
approximate estimate of the financial benefits (by way of cash or living 
provisions) which the daughter may have intended to provide, and the mother 
may have reasonably expected to receive. To that extent I would regard the 
claimant as having been dependent upon her daughter Barbara Forbes. 


I have therefore concluded that the claimant, by the death of her daughter at 
the sinking of the S.S. “Lady Hawkins’, suffered a compensable pecuniary loss, 
which may fairly be estimated at $3,500.00. I would fix the estimated mesne 
date of the expected benefits at 1st January 1951 and would recommend that 
interest on the award commence from that date. 


I therefore amend and supplement my recommendation of 2nd May 1955. 
by now recommending that the claimant be paid $3,500.00 as an award in 
compensation of pecuniary loss caused by the death of her daughter Barbara 
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Forbes at the sinking of the SS “Lady Hawkins’’, such payment to be in order 
of Priority No. (1-2) and to bear simple interest from lst January 1951 at 3% 
per annum. 

Dated this 17th day of October, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2462 
Re: Hainault 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has presented further argument in support of the 
contention that his award should be increased. 

I entirely agree with the finding of the Deputy Commissioner that the 
claimant has not succeeded in establishing a causal connection between the 
amputation of his leg and alleged neglect or malpractice on the part of the 
German medical authorities. As the claimant says himself, “there is no way of 
proving that’, and I find no evidence which would support a reasonable 
inference of such causation. 

I also agree with the Deputy Commissioner’s implied finding that, in view 
of the fact that the claimant has spent most of his time as a prisoner of war 
either in hospital or in hospital camps, the general presumption of maltreat- 
ment is rebutted, and therefore the general basic award is not applicable. The 
claimant can therefore rely only upon such specific incidents of maltreatment 
as he establishes in his individual case. The only such item established is a lack 
of such medical and nursing care as would have prevented the development of 
the serious bed sores with which the claimant was afflicted. I feel that the 
Deputy Commissioner has made a very careful examination of the whole claim, 
but it is naturally extremely difficult to measure the appropriate solution in 
dollars and cents. It must be remembered that a maltreatment award cannot be 
directed towards providing a claimant with compensation for pecuniary loss, or 
even towards supplementing a pension granted for that purpose. 

On the whole, however, I have come to the conclusion that the bed sores 
which the claimant suffered were extremely severe, and that the neglect which 
caused them was extremely culpable and prolonged. I am therefore inclined to 
the view that the award recommended for this item of maltreatment should be 
increased by $100.00. 

With this variation I approve the report of the Deputy Commissioner and 
recommend that the claimant be paid $300.00 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 17th day of March, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2463 
Re: McKenney 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 
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I note that the learned Deputy Commissioner has deducted, as satisfaction 
otherwise provided for, the sum of $2,024.20, being the nominal Canadian 
equivalent of awards received by the claimant from the Philippine War Dam- 
age Commission. The evidence discloses, however, that those payments were 
subject to an exchange tax of 17%, in addition to bank charges and a number 
of other inevitable expenses. The actual amount received by the claimant was 
$1,654.20 United States funds, which, at the average prevailing rate of 
exchange over the period of the payments, would be the equivalent of approxi- 
mately $1,745.00 Canadian. 


In my opinion, the appropriate deduction is the net amount of satisfaction 
received by the claimant from the alternative source. 


With this variation I approve the report of the Deputy Commissioner, and I 
recommend that the claimant be paid: 


(a) $1,149.00 as an award for maltreatment of himself whilst a civilian 
internee in the hands of the Japanese, such payment to be in order of 
Priority No. 1(2); 

(b) $3,391.03 as an award for loss of property in the Philippine Islands, 
such payment to be in orders of Priority Nos. 3(a) and 3(b) and to 
bear simple interest from lst January 1946 at 3% per annum; subject 
to deduction of $1,745.00 received from the Philippine War Damage 
Commission, with interest adjustment from an estimated mesne date 
of 15th May 1951. 


Dated this 18th day of April, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2563 
Re: Ferguson 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


These three claims having been consolidated, the claimants have been 
furnished with a copy of the Deputy Commissioner’s report, and, on review, 
have presented further argument in support of the contention that the awards 
should be increased. 


After carefully considering the points eens I have, with deference, come 
to the conclusion that two minor changes should be made in the award. 


(A) As to the wages paid by the claimant, or her husband, to one Mrs. 
Ross, I take the Deputy Commissioner’s finding to be that, after some hesita- 
tion, he accepts the corroborated evidence of payment to Mrs. Ross at the rate 
of $50.00 per month, or a total of about $1800.00 and board, but that he 
considers the amount out of line with the normal wage scale of 1939-1942. 
Copper Cliff, however, seems to have been an area of high wages and outstand- 
ing social security benefits. A woman competent to manage a household with five 
small children and an invalid mother would be difficult to find and would 
command top wages. They were apparently paid without any assurance of 
recoupment from this, or any other, Fund. In the absence of rejection of the 
evidence as to actual payment, I would allow this disbursement in full. Owing to 
indefiniteness as to exact dates, the proven disbursement would seem to be 
$1,700.00, in addition to $36.00 for X-ray expenses. 


(B) As to property loss, this is a case in which consolidation of three 
claims seems to have worked to the detriment of the claimant. As she now 
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states, the amount of the British Ministry award, deducted from the Commis- 
sion’s award, would leave a balance of $147.00 for three people to cover money 
lost, jewellery, paintings, etc. (referring to items which were customarily 
disallowed in the computation of the ex gratia award). 

There is no official evidence as to the apportionment of the total payment 
of $1,206.00 made by the United Kingdom Government. For some obscure 
reason, the Custodian was not furnished by the British Government with any 
official statement of amounts paid as ex gratia awards, but had to rely on 
reports voluntarily made by claimants. Mrs. Ferguson at the time reported to 
the Custodian that she and her two daughters had each received $400.00. This 
appears to have been an apportionment of her own, and it is obviously not 
officially correct, as it would mean that each daughter received more than the 
amount claimed. 

The best construction I can place on the situation is that the official, or 
intended, apportionment was approximately pro rata to the respective amounts 
claimed. This would give each child about $225.00, and the mother about 
$758.00. I think the claimant should be given the benefit of any doubts arising 
from the obscurity of this situation. The British Government may have made 
awards on the children’s claims on evidence which, though not entirely accepta- 
ble to this Commission, was considered adequate for the purpose of ex gratia 
awards. Accepting the Deputy Commissioner’s finding of $1,104.50 as the com- 
pensable value of Mrs. Ferguson’s lost personalty, I would give effect to that 
finding by disallowing the daughters’ claims as being fully compensated by the 
British award, and deducting from Mrs. Ferguson’s claim the amount which 
was probably intended for her from the United Kingdom award, namely 
$758.00. 

With the foregoing variations, I approve the Deputy Commissioner’s 
report, and I accordingly recommend that the claimant be paid: 

(1) $1,736.00 as an award for personal injury at the sinking of the S.S. 
“Athenia”’, such payment to be in order of Priority No. (1-2), with simple 
interest from Ist January 1941 at 3% per annum. 

(2) $1,104.50 as an award for loss of personal property on the same 
occasion, in order of priority No. 3(a), with simple interest from 3rd September 
1939 at 3% per annum; subject to deduction of $758.00 paid by the Govern- 
ment of the United Kingdom with interest adjustment from 2nd April 1948. 

I recommend that the claims of Miss Margaret S. Ferguson and of Mrs. 
Kathleen Kuzniar be disallowed. 


Dated this 5th day of July A. D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2609 
Re: Brooks 


This is a claim for maltreatment of the claimant while a prisoner of war in 
Europe. As the general presumption of maltreatment recognized by the Report 
of the Chief War Claims Commissioner has not been rebutted the claimant is 
entitled to the additional presumption that he has suffered consequent inca- 
pacity to work, which subsisted for some time after liberation. 

I find from the evidence that the claimant was a Canadian within the 
meaning of the War Claims Rules at all times relevant. 

I further find that the claimant, being a member of the Royal Canadian Air 
Force, was shot down while on operational duty over Germany on the morning 
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of April 9, 1942, and, later that morning, was captured by the Germans and held 
as a prisoner of war. On June 8, 1942 he escaped from a working party and was 
re-captured on or about June 19th. He again escaped on September 10, 1942 
and was again re-captured on September 19, 1942. On May 10, 1943 he escaped 
for a third time and threafter evaded re-capture. From that time until Janu- 
ary 29, 1945, at his own choice, he operated with the Polish Under-ground Move- 
ment with such distinction and accomplishment as to merit and receive the 
Polish decorations of The Cross of Valor and the Silver Cross of Merit with 
Swords. 

When the German Army retreated before the advancing Russian Forces 
the claimant declared himself to the Russians as an escaped prisoner of war. He 
was taken prisoner by them and placed with and treated like the German 
prisoners in their hands. After a check with British authorities his identification 
was verified and he was sent, with others, partly by foot marches totalling 
about 130 miles to Odessa where he contacted the British Mission and after 
some delay was returned to England. 

In the light of the definition of “detention” as found at page 40 of the 
Advisory Commission there can be no doubt that the claimant was detained in 
enemy occupied country from the date of his capture until his surrender to the 
Russians. And it is my opinion that it must be held that he was further 
detained during the period in which his identification was being checked by the 
Russians through the normal channels and that such detention was inseparable 
from the detention commenced by the Germans. Therefore, since there is no 
rebuttal of the sporadic maltreatment recognized by the Report of the Chief 
War Claims Commissioner as occurring during imprisonment, the claimant 
should receive the per diem award of 20 cents for each of the 1033 days from 
his capture until his identity was verified by the Russians amounting to $206.60. 

I further find from the evidence that, on each occasion following recapture 
the claimant was placed in the hands of the Gestapo for interrogation for a part 
of a day. He is, therefore, entitled to an award of 80 cents for each such day or 
a further sum of $1.60. 

I also find that the claimant suffered unusually severe maltreatment in the 
following respects: After re-capture on the first escape he was slapped on the 
face by guards, struck with the fist and kicked while down. He was refused 
medical treatment for a blistered foot which later resulted in an operation to 
remove a gland in his left groin. He was fed only on bread and water during 
the first 10 of the 14 days solitary confinement to which he was subjected for 
escaping. After re-capture from the second escape he was slapped on the face, 
struck by a guard with the butt of a rifle and beaten by a Non-Commissioned 
Officer with a baton. And again, was fed only on bread and water during 10 of 
the 14 days to which he was subjected to solitary confinement for escaping. The 
bread and water ration must be considered the more serious because of the 
claimant’s weakened condition resulting from the general insufficiency of the 
‘prison diet. On these general grounds I would award the claimant $350.00. 

In a written submission, the claimant urges consideration of the following 
additional grounds as a basis for an award of compensation: 

(a) Following the Dieppe Raid, all Air Force personnel at Lamsdorf 
(Stalag VIII B) were shackled for a period of approximately one 
month. 

(b) All P.O.W.’s at Lamsdorf were compelled to undertake various forced 
marches from January 1945 until their final date of liberation in 
March 1945. 

The shackling and forced marches would have applied to me if I 
had remained in Lamsdorf instead of exchanging identities for the 
purpose of escaping. 
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(c) During my various escapes and sojourns with the underground, I fully 
realized that I was exposed to the following possible consequences: 
(i) If I failed my third escape, I would have been sent to a forced 
labor camp for punishment. 
(ii) If I had been recaptured while a member of the Polish Under- 
ground, there is no doubt that I would have been handed over to 
the “‘Gestapo” for intense interrogations and punishments. 


(d) In the event of another war, it is possible that Prisoners of War may 
not attempt to carry out their duties i.e. by not escaping, if unfavoura- 
ble consideration is given to World War II escapees. 


I have examined the foregoing grounds and, while the claimant’s record is 
worthy of the highest admiration and his demeanour before me was worthy of 
his record, I cannot find in the War Claims Rules any support for the making of 
an award upon these grounds as a basis. The Rules clearly embrace only 
maltreatment suffered at the hands of enemy authorities and they cannot be 
construed to apply to the sufferings undergone by those who have escaped but 
which were not inflicted by enemy authorities. The risk of those latter suffer- 
ings was accepted by escapees either in the hope of returning to home and 
freedom or in the fulfillment of their duty of escaping when possible. In neither 
case could the hardship and suffering endured by an escapee be charged to the 
unlawful conduct of the enemy. 

If, in the opinion of the military authorities, the final special ground should 
present the danger which is claimed, a remedy could be more justly and more 
efficiently provided by the Department of Defense making provision that in the 
future Prisoners of War should be entitled to receive a monetary reward for 
sufferings resulting from escape. 


On the grounds hereinbefore allowed I recommend that the claimant be 
awarded the sum of $557.20. 


Charlottetown, 
March 3, 1954. . 
(Sed) C. ST. CLAIR TRAINOR 
Deputy Commissioner 


Deputy Commissioner C. St. Clair Trainor has submitted to me his findings 
and recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
‘report. In pursuance of Rule of Procedure No. 20, I notified this claimant in 
‘writing that, on review, it might be necessary for me to recommend a reduction 
of the award recommended by the Deputy Commissioner. The claimant has 
submitted further arguments in support of the contention that the Deputy 
Commissioner’s recommendation is not excessive. 

The principal question arising in this case is whether the claimant is 
entitled to compensation, by way of a maltreatment award, in respect of the 
period during which he was an escapee. The learned Deputy Commissioner was 
of the opinion that, in the light of the definition of “detention” as found at page 
40 of the Advisory Commissioner’s Report, the claimant was detained in enemy 
occupied country from the date of his capture until his surrender to the 
Russians and through the period during which the Russians checked his iden- 
tification through the normal channels, and that such detention was inseparable 
from the detention commenced by the Germans. 

Assuming the correctness of the Deputy Commissioner’s interpretation of 
“detention”, I am impelled to hold the opinion that, if the claimant can be said 
to have been detained during the period of his escapes, nevertheless, the 
general presumption of maltreatment during those periods must be considered 
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to be rebutted. The essence of maltreatment is improper treatment at the hands 
of enemy captors. After consideration of a number of somewhat similar cases, I 
have with reluctance arrived at the conclusion that the basic award recom- 
mended by my report under P.C. 857 is not applicable to periods during which 
a prisoner of war has escaped from custody. 


This conclusion would reduce the period of application of the general 
presumptions of maltreatment in the case of this claimant from 1033 days to 
about 382 days. His basic award would therefore be reduced to $76.40, with an 
additional $1.60 for Gestapo custody. The special award of $350.00 recommend- 
ed by the Deputy Commissioner for the undue punishment to which the 
claimant was subjected after recapture, including severe batteries, refusal of 
medical treatment, malnutrition in the claimant’s weakened state, and other 
privations, does not seem to be excessive. This would bring the total award to 
$428.00. The normal limit for any award over $200.00 is $1.00 for each day of 
the claimant’s imprisonment but, although the Deputy Commissioner’s inter- 
pretation of “detention”? does not appear to me to justify a presumption of 
maltreatment during periods of escape, it may very well, I think, be invoked to 
modify the application of the usual maximum of awards. It is to be noted that 
the War Claims Rules, as framed by the Advisory Commissioner, do not 
prescribe any per diem maximum in the case of prisoners of war in Europe, but 
merely fix an upward limit of $1400.00 for each lump sum award. I therefore 
consider that the full award of $428.00 should be recommended for this 
claimant, and I endorse the commendation of this claimant’s record and demean- 
our as set forth in the report of the learned Deputy Commissioner. 


With the foregoing variation, I approve the report of the Deputy Commis- 
sioner and recommend that the claimant be paid $428.00 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 

Dated this 20th day of September, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2611 
Re: Bennett 


.. .In this case the original claimant, Mr. James Bennett, died before the 
making of an award. The beneficiary of his estate is not shown to be a 
Canadian citizen, but this does not preclude the surviving of the award for the 
benefit of the estate; the War Claims Rules (p. 23 of Advisory Commissioner’s 
Report) providing that if the deceased was alive at the time of presentation and 
was a Canadian citizen at that time, the nationality of beneficiaries should be 
regarded as immaterial. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I therefore recommend that there be paid to Philip Antonio Poch as 
Executor of the will of the late James Bennett, $6,447.29 as an award for loss of 
property by the late Mr. Bennett in Jersey, such payment to be in orders of 
Priority Nos. 3(a), 3(b), and 4, and to bear simple interest from Ist January 
1946 at 3% per annum... 

Dated this 8th day of February, A.D. 1955. 


(Sgd) THANE A, CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 2641 
Re: Denbigh 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 

I have, however, found it necessary to notify the claimant, under the 
provisions of Rule of Procedure No. 20, to the effect that I felt obliged (for the 
reasons set forth below) to disallow the claim for loss of property, and to 
reduce the maltreatment award to $100.00. The claimant has submitted a short 
argument in support of the approval of the Deputy Commissioner’s recommen- 
dation, but has no new materials to present. 

The evidence indicates that the claimant’s goods were stored in premises 
occupied by a Swiss firm, and that they were still in existence in 1946. The 
inference would seem to be that if the goods were looted or destroyed it must 
have been after the cessation of hostilities in 1945. In such case, the looting or 
destruction would not be an operation of war within the War Claims Rules. 


As to the claim for maltreatment, the evidence is to the effect that the 
claimant was detained in a number of hotels and clubs, and that his treatment 
was not very bad, but that he was treated fairly well. The claimant states that 
he did have one beating in Kakakashi but that otherwise he was treated fairly 
well. In all the circumstances of the case, I do not consider that the claimant is 
entitled to the per diem award which is automatically recommended in cases of 
custody in Japanese-operated camps. Instead, I would recommend a nominal 
lump sum award of $100.00. 


I therefore reverse the Deputy Commissioner’s recommendation to the 
extent of recommending that the claim for loss of property be disallowed. I also 
vary his recommendation on the maltreatment claim, and I recommend that the 
claimant be paid $100.00 as an award for maltreatment of himself whilst a 
civilian internee in the hands of the Japanese, such payment to be in order of 
Priority No. (1-2). 


Dated this 8th day of June, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2642 
Re: Turner 


Deputy Commissioner Francis has submitted to me his report, setting forth 
his recommendation for the disallowance of this claim on the ground that the 
claimant was not possessed of Canadian status at the time of her internment. 


The learned Deputy Commissioner quite properly extracts the relevant 
requirements of the War Claims Rules as to national status, on the last page of 
his report: 

“a woman who 

(a) before the relevant time was married to a man who at the time of the 

marriage was a Canadian; and 


(b) at the relevant time was a British subject and had been lawfully 
admitted to Canada for permanent residence.” 


I agree with the learned Deputy Commissioner that, if this Commission 
had to decide the question of the domicile of the Turner family at the time of 
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their internment, some considerable doubt might be entertained. The War 
Claims Rules, however, go on to provide that if any question arises in any 
adjudication by a Commissioner as to whether any person had Canadian 
domicile (in the statutory sense) at any relevant time, the question should be 
determined by the same authority and in a like manner as if it arose under the 
Immigration Act and the determination thereof in such manner should be final 
and conclusive for the purpose of the adjudication, as otherwise rulings by a 
Commissioner or Commissioners on a question of Canadian domicile might be 
made which would be inconsistent with prior or subsequent rulings of the 
Department of Citizenship and Immigration. 


It is true that the ultimate authority for the decision of such questions 
under the Immigration Act is a Special Inquiry Officer. If, however, the officials 
of the Department of Citizenship and Immigration are in agreement with a 
claimant’s contention that the claimant possessed ‘‘Canadian domicile” at a 
specific time, there would seem to be little purpose served by a formal hearing 
before a Special Inquiry Officer. I have therefore adopted “Rule of Procedure 
No. 49” in the following terms: 


49. If, as a result of information and opinions conveyed by the reply 
of the Department of Citizenship and Immigration in response to a com- 
munication made pursuant to the next preceding Rule, it appears that the 
records and opinion of that Department are in agreement with the conten- 
tion of the claimant that he, or any person, had Canadian status at any 
relevant time, the fact of such Canadian status may be taken to have been 
established in the affirmative, and the further processing and adjudication 
of the claim shall continue on that basis; provided, however, that if the 
Chief Commissioner is of the opinion that (despite such agreement) the 
alleged national status has not been properly established, he may so advise 
the claimant and may proceed to have the question processed and 
adjudicated by the proper authority.” 


In the present case, the Department of Citizenship and Immigration has 
certified that the claimant’s husband, William George Turner, was a British 
subject who had Canadian domicile at the time of his, and his wife’s intern- 
ment. The same department has also certified that the claimant herself was a 
British subject at the time of her internment, and that she had been “landed” 
in Canada in 1938. ‘Landing’, as defined by the Immigration Act, means the 
lawful admission of an immigrant to Canada for permanent residence. The 
Departmental Legal Adviser of the Department of Citizenship and Immigration 
certifies that “landed’’ was used in that sense in the department’s opinion, and 
it is accordingly equivalent to the expression used in qualification ((v) (b) at 
page 24 of the Report of the Advisory Commission on War Claims, namely, 
“lawfully admitted to Canada for permanent residence.” 


Though, as I have indicated, the husband’s “Canadian domicile” at the time 
of the claimant’s internment was perhaps open to some doubt, there is evidence 
to support the opinion of the Department of Citizenship and Immigration, and I 
cannot say that the husband’s domicile has not been properly established. I 
therefore see no advantage in insisting that the question be referred to a 
Special Inquiry Officer, particularly as the claims of the husband and two 
children have already been adjudicated on the basis of the department’s 
opinion. 


If, therefore, the department’s opinion as to the Canadian domicile of the 
husband at the relevant time is accepted, it is not necessary for the claimant to 
establish that she herself had Canadian domicile. Being a British subject by 
marriage, and having been lawfully admitted to Canada for permanent resi- 
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dence in 1938, she would automatically adopt the Canadian status of her 
husband. It would therefore not be necessary for her to acquire Canadian 
domicile in her own right. 

For the foregoing reasons, it would appear that the Commission should act 
upon the opinion of the Department of Citizenship and Immigration, with the 
result that the claimant would be found to have had Canadian status, within 
the meaning of the War Claims Rules, at the time of her internment. It is also 
certified by the department that the claimant was granted a Certificate of 
Canadian Citizenship in 1952. She was therefore a Canadian citizen at the time 
of presentation of her claim. 

The evidence establishes that the claimant was interned in Japanese- 
operated camps for a period of 854 days. 

It would, perhaps, appear that there is no evidence of specific incidents of 
maltreatment, and that the total awards to the claimant, and to her husband 
and children, for the period of internment are therefore disproportionately 
large. The War Claims Rules, however, raise an irrebuttable presumption that 
each individual suffered continuous maltreatment during the period of his 
internment in Japanese-operated camps, and prescribe that civilian internees, 
whether men, women or children, should be given a maltreatment award of 
$1.00 a day for the time so interned. 

I therefore reverse the recommendation of the Deputy Commissioner and 
recommend that the claimant be paid $854 as an award for maltreatment of 
herself whilst a civilian internee in the hands of the Japanese, such payment to 
be in order of Priority No. (1-2). 

Dated this 6th day of May, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2643 
Re: Poskitt 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

; The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review his Counsel states that it is almost impossible to obtain 
further evidence to establish the loss of dividends, but submits that the evidence 
already presented to the Commission is sufficient to found a valid claim. 

On review of the maltreatment claim, I am bound to agree with the 
conclusion of the learned Deputy Commissioner that the claimant was mistaken 
as to the date of commencement of his internment at Lunghwa Camp. I have 
carefully checked the available records, which indicate that this camp was not 
opened until 14th March 1943. I am, however, prepared to give the claimant the 
benefit of any inference which may arise to the effect that he was interned at 
Lunghwa from the date of the establishment of the camp. This will increase 
his per diem maltreatment award from $850.00 to $886.00. 

As to the claim for loss of property in the form of dividends, I agree with 
the opinion that the evidence adduced does not establish a valid claim. I also 
agree with the learned Deputy Commissioner’s opinion that even if the claim 
were established the amount of a potential award would be almost negligible. 
This is a claim for loss of currency or rights to currency, and the War Claims 
Rules require such claims to be converted to Canadian dollars according to the 
rate of exchange prevailing at 30th December 1949. The difficulty and expense 
of procuring further evidence would hardly be justified in view of the very 
modest maximum award which could be granted if the claim were established. 
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On the whole, I see no alternative but to approve the Deputy Commission- 
er’s disallowance of the property claim. 


Dated this 29th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2644 
Re: Day 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and also with a Notice, under the provisions of Rule of Procedure No. 
20, of my intention to revise downward the award recommended for loss of 
property. The claimant has acquiesced in the proposed revision, and has waived 
presentation of further materials on review, with the exception of presenting a 
renewed argument in support of an award for loss of superannuation and 
pensions. 

For the reasons set forth in the learned Deputy Commissioner’s report, I 
must confirm his disallowance of this portion of the claim. 

As to the amount recommended as an award for loss of property, I find 
that, in order to maintain uniformity of treatment as among valuations made 
by the several Deputy Commissioners, it is necessary to deduct a certain 
amount for depreciation of the value of the goods concerned. In the present 
case, I think that an average of twenty per cent would be an appropriate 
deduction for depreciation. This would reduce the capital valuation from $1240 
to $992. 

With this variation, I approve the report of the Deputy Commissioner, and 
I accordingly recommend that the claimant be paid $992.00 as an award for loss 
of property in the Far East, such payment to be in order of Priority No. 3(a), 
and to bear simple interest from lst January 1946 at three per cent per annum. 

As to the learned Deputy Commissioner’s notation of a claim of $254.68 
preferred by the Department of Citizenship and Immigration against this 
claimant, for which the claimant denies indebtedness or liability, I find that, 
curiously enough, this indebtedness was incurred by another man by the name 
of George A. Day (whose full name was George Albert Day), now deceased, 
and that it was erroneously associated with the file of this claimant. 


Dated the 25th day of January, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2646 
Re: Cools 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimants’ solicitors have been furnished with a copy of the Deputy 
Commissioner’s report and have waived presentation of further materials on 
review, except to submit an obviously erroneous contention regarding the rate 
of conversion applicable to the damages assessed by the learned Deputy 
Commissioner. 
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Mrs. Vera Cools, widow of the late Mr. Cools and executrix of his last will 
and testament, was the original claimant in this case. In the interval which has 
elapsed since the report of the Deputy Commissioner, Mrs. Cools has died and 
on 13th April 1956 Letters of Administration de bonis non of Mr. Cools’ estate 
were granted by the Supreme Court of British Columbia to the present 
claimants, the above named administratrices. 


I have carefully reviewed the report of the learned Deputy Commissioner 
and I am not disposed to disturb his findings as to the title and damage to the 
property claimed to have been owned by the late Mr. Cools. 


According to the provisions of Mr. Cools’ will, the undivided one-third 
interest in his estate to which his wife became entitled was to become part of 
her estate and was to be subject to any testamentary disposition by her. Since, 
however, the claim was originally presented by Mrs. Cools in her own lifetime, 
it is not necessary to record any finding as to the identity or national status of 
the beneficiaries of her estate. Any award which is made may properly be paid 
to the present personal representatives of Mr. Cools for distribution in due 
course of law. 


As I have mentioned above, the claimants’ solicitors have raised a question 
as to the proper rate of conversion of the proposed award, which the learned 
Deputy Commissioner estimated as 42,893.20 Belgian francs. As the damage to 
Mr. Cools’ property took place in 1940-1944, I consider it equitable to convert 
the amount of the loss into Canadian currency at the rate of exchange prevail- 
ing on 30th June 1939, there apparently being relatively little variation in the 
rate of exchange during the war years. I also consider that the award should 
bear interest from lst January 1946. 


With the foregoing variation, I approve the report of the Deputy 
Commissioner. 


I therefore recommend that there be paid to Evelyn Marie Charlotte 
Alexandra Middleton and Adrienne Elizabeth Vera Josephine Cools as 
Administratrices of the Estate of Joseph Marie Charles Auguste Corneille 
Cools deceased the sum of $1,462.65 as an award for damage to property of the 
late Mr. Cools in Belgium, such payment to be in order of Priority No. 3(a) and 
to bear simple interest from lst January 1946 at 3% per annum. 


Review of this claim has been held up for a very considerable period 
owing to a doubt as to whether a claim had been validly presented to, or would 
be accepted by, the Belgian authorities. Owing to various misunderstandings 
and delays that doubt still remains unresolved. Obviously, however, this is a 
case in which payment in respect of the claim may be or could have been made 
from a source other than the War Claims Fund, and therefore the claimant 
would receive, or would be deemed to have received, at least a partial ‘“‘com- 
pensation otherwise provided for’. I am accordingly of opinion that undue 
delay would result from postponement of my recommendation until I might be 
in a position to assess with reasonable certainty the possibilities of recovery of 
compensation from such other source. I therefore proceed to make my recom- 
mendation on the basis of the information now available, leaving it to the 
Treasury Board (pursuant to War Claims Regulation 4(4)), to determine the 
portion, if any, of the recommended payment which should be paid from the 
War Claims Fund and the time at which such portion may be paid. 


Dated this 30th day of April, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 2773 
Re: Anderson 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted additional arguments in support of the 
contention that his award should be increased. 

The history of this claimant’s experiences as a prisoner of war is considera- 
bly different from the average. He was never subjected to shackling, or to 
forced “hunger march”, or to forced labour in the mines, which are three of the 
most usual incidents of maltreatment to be found in the claims of prisoners of 
war in Europe. 

Probably the reason why this claimant did not undergo forced labour or 
forced marches was that he was physically incapacitated after his experience in 
Fresnes Prison. He was there, in the direct custody of the Gestapo and of the 
SS, for a period of 74 days. It appears, however, that the severity and violence 
of his treatment during that period was out of proportion to the number of days 
involved. Inadequate food, unsanitary conditions, frequent interrogations, 
numerous beatings—these were some of the incidents of his unfortunate 
sojourn at Fresnes. On one occasion, in the course of a beating, he was struck 
on the left side of his head, with a pistol, or some such object, and was knocked 
unconscious. 

On review, it has been possible to secure additional official corroboration of 
the claimant’s account, and his medical records corroborate his statement that 
the effects of his diets and beatings in Fresnes Prison persisted for some time 
after his liberation. 

Though a maltreatment award is intended to be a moderate personal 
solatium, and cannot be regarded as compensation for pecuniary loss, I have 
concluded that the unusual brutality of this claimant’s treatment by the Ges- 
tapo and the SS entitle him to an additional award, which I would fix at 
$126.00. 

With this variation, I approve the report of the Deputy Commissioner and 
accordingly recommend that the claimant be paid $330.40 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 

Dated this 8th day of April, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2794 
Re: Anderson 


On 8th June 1954 I made a recommendation in this case, approving the 
report of Deputy Commissioner Hyndman and recommending payment of the 
amount thereby awarded. 

The award recommended by the learned Deputy Commissioner included 
$330.00 for eleven weeks’ loss of wages by the late Daniel Anderson, Senior, due 
to delay in returning to Canada caused by the sinking of the S.S. “Athenia”. 

It was subsequently brought to my attention, through a communication 
received from the British Ministry of Transport and Civil Aviation, that no 
avoidable delay occurred in repatriating Canadians who had been passengers 
on the “Athenia’”’, and that the records of the Donaldson Line Limited indicated 
that Daniel Anderson, Senior, left the United Kingdom in the SS “Duchess of 
York” on 16th September 1939, only eleven days after arrival back in Glasgow. 
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Under the provisions of Rule of Procedure No. 20, I notified Mrs. Janet 
Anderson of this information, and informed her that if it were correct there 
would be no basis for the allowance of eleven weeks’ loss of wages due to the 
delay in returning to Canada. Unfortunately Mrs. Anderson was at that time 
seriously ill, but my notice came to the attention of her son, the present 
claimant William R. Anderson. The present claimants have not submitted any 
information to contradict that furnished by the British Ministry, and I am 
therefore bound to accept it as accurate, particularly in view of the apparent 
vagueness of the evidence tendered on this point before the Deputy Commis- 
sioner. It would, however, appear that the claimant did lose approximately two 
weeks’ work, and that his employer, the City of Toronto, made some deduction 
from his wages on that account. The Commission has allowed loss of wages up 
to two weeks in similar cases, and I would therefore reduce this item from 
$330.00, as allowed by the Deputy Commissioner, to $60.00 representing two 
weeks’ loss of wages. 

Mrs. Janet Anderson has recently died, and by her will appointed her sons 
William R. Anderson and Daniel Anderson as her executors. Her sons are also 
sole beneficiaries under her will. Both are presumably Canadians, though this is 
not strictly necessary, as the claim was originally presented by Mrs. Anderson 
in her lifetime. 

I therefore amend my report of 8th June 1954 accordingly, and I now 
recommend that the claimants William R. Anderson and Daniel Anderson, as 
Executors of the will of Janet Anderson, deceased, be paid $525.00 as an award 
for loss of personal property and wages by the late Daniel Anderson, senior, 
caused by the sinking of the S.S. “Athenia”’, such payment to be in order of 
Priority No. 3 (a) and to bear simple interest from 3rd September 1939 at 3% 
per annum; subject to deduction of $402.00 received from the Government of 
the United Kingdom, with interest adjustment thereon from 17th November 
1947. 

Dated this 19th day of January, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2892 
Re: Stevenson 


This is a claim for maltreatment of the claimant, N4-798681, W.O. (lst. 
Class) W. J. D. Stevenson, R.A.F., while a prisoner of war in Europe. As the 
general presumption of the fact of maltreatment recognized by the Report of 
the Chief War Claims Commissioner has not been rebutted, the claimant is 
entitled to the additional presumption that he suffered consequent incapacity 
to work, which subsisted for some period or time after liberation. 

I find from the evidence that the claimant was a Canadian within the 
meaning of the War Claims Rules at all relevant times and that the claimant 
was in custody a total of 610 days. He was transported by box-car on one 
occasion. He was in the direct custody of the Gestapo a total of 3 days. He was 
forced to participate in a ‘‘hunger march” of early 1945 for about 27 days after 
a preceding period of severe malnutrition. 

In all the circumstances of the case I recommend that the claimant be 
awarded $216.00. 

Dated the 19th day of February A.D. 1954. 


(Sgd) C. W. MARION 
Deputy Commissioner 
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Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further argument in support of the 
contention that his award should be increased. 


The greater part of the present submissions, as the claimant himself 
emphasizes, have to deal with those privations and incidents of maltreatment 
which were the common lot of prisoners of war in Europe, and which therefore 
have been taken into full consideration in the fixing of the amount recom- 
mended by the Deputy Commissioner. The award is therefore, generally, in line 
with those recommended for other prisoners of war who were in custody for a 
comparable period. 


It does, however, appear that the claimant was in some respects subjected 
to incidents of maltreatment which were not common to all the prisoners of 
war in Europe, and it is on those incidents that the claimant must rely for any 
increased award. He gives evidence of being pushed into a sweatbox by the SS 
for not giving information; as he was weakened from an injury at the time, the 
result was that he was unconscious when he “fell out”. He also refers to an 
occasion on which the bedding of the prisoners was taken from them in reprisal 
for alleged cruelty to German soldiers in Africa. As my Report on the Refer- 
ence under P.C. 1953-857 indicates this is one of the items of sporadic maltreat- 
ment which was taken into consideration in the recommendation of a basic 
award. The same may be said of exposure to severe cold by being kept on 
parade for unreasonable periods during bad weather, and the intermittent 
reduction of rations provided by the German captors. The sporadic and inter- 
mittent nature of maltreatment of prisoners of war in Europe is well illustrated 
in this case by the account given in the claimant’s narrative of the occasion 
when a German guard saved the claimant’s life at the expense of his own. 


On a whole review of this case, I am inclined to the conclusion that the 
claimant encountered unusually severe treatment at various stages of his impris- 
onment, and that he was treated with particular brutality on the occasion when 
he was put in the sweatbox while in a weakened condition owing to his recent 
injury. I would recommend an additional award of $100.00. 


With this variation, I approve the report of the Deputy Commissioner, and 
recommend that the claimant be paid $316.00 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 


Dated this 6th day of April, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2901 
Re: St. Pierre 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


On review of the Deputy Commissioner’s recommendation, I am of the 
opinion that the award recommended by him is actually an award for personal 
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injury, and as such is not properly combined with a maltreatment award. The 
basis of a personal injury award is pecuniary loss, whereas the basis of a 
maltreatment award is personal solatium. The former bears interest; the latter 
does not. 


For these reasons I would separate the maltreatment and personal injury 
claims in this case. I would approve the award recommended by the Deputy 
Commissioner as an award for personal injury and, on the analogy of other 
cases of somewhat similar nature, I would recommend for the claimant a 
nominal award of $300.00 for maltreatment. 


With the foregoing variations of the Deputy Commissioner’s report, I 
therefore recommend that the claimant be paid: 


(a) $300.00 as an award for maltreatment of himself whilst a civilian 
internee in Europe, such payment to be in order of Priority No. (1-2); 


(b) $635.00 as an award for personal injury resulting from such maltreat- 
ment, such payment to be in order of Priority No. (1-2) and to bear 
simple interest from an estimated mesne date of Ist July 1948. 


Dated this 14th day of April, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2908 
Re: Gagnon 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


The claimant particularly stresses the loss of a chest and contents which he 
now values at $900.00. 


I agree with the conclusion of the learned Deputy Commissioner that the 
loss of contents to this value has not been established. The only item which is 
clearly shown to have been in the lost chest is a portion of the item of linen 
originally valued at $75.00, which was said to have been in two different chests. 
I think it might safely be inferred that, say, $40.00 of this linen was in the chest 
when it was taken away by the Germans. 


The claimant also stresses the loss which he made through having to 
dispose of his belongings in a hurry, and at great sacrifice due to prices 
prevailing from war time conditions, and due to depreciation of the French 
franc. This includes his automobile, which he states was disposed of with 
perfect honesty by its custodian Mrs. Borda. These are, of course, considerations 
which arise from the existence of a state of war, and not directly from 
operations of war. The Commission has therefore no jurisdiction to award 
compensation for such losses. But it is stated, however, that the reason for Mrs. 
Borda’s sale of the automobile was that the Germans had seized five new tires 
with which the vehicle had been recently equipped, and she feared that the 
automobile would similarly be seized in the near future. In all the circum- 
stances, I am inclined to give the claimant the benefit of the doubt on this 
question and to recommend an award of, say, $100.00 for the loss of the tires. 
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With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid $240.00 as an award for loss 
of property in France, such payment to be in order of Priority No. 3(a), and to 
bear simple interest from lst January 1946 at 3% per annum. 


Dated this 11th day of February, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 2991 
Re: Richards 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


I have also had the opportunity of reading the evidence given by this 
claimant at the War Crimes trial of Major General Kurt Meyer. This evidence 
substantiates the testimony given by the claimant in the present case to the 
effect that he was not wounded before his capture, but was shot through the 
left lung by a trigger-happy guard after he had surrendered. The claimant’s 
evidence in the Kurt Meyer case is to the effect that, pursuant to gestured 
commands by the guard, he discarded his tin helmet, put his hands behind his 
head, and started to walk in the direction where the other prisoners had been 
ordered. When he had gone about thirty yards beyond the guard, the guard 
shot him with his rifle, and when he fell and looked around the guard still had 
his rifle pointed at him. This shooting incident was apparently done without the 
approval of the German officer in charge and, though the reason for the 
shooting is obscure, it was probably done because the claimant did not carry 
out some order given in German, which, in the confusion, he failed to under- 
stand. The evidence in the Meyer trial does not substantiate the claimant’s 
present claim that he was made to walk two miles without assistance, but 
apparently it is true that he did not have any medical treatment except the 
field dressing until the next day. 


In all the circumstances of the case, I think that the claimant is entitled to 
a nominal maltreatment award of $200.00. 


I therefore reverse the recommendation of the Deputy Commissioner and 
recommend that the claimant be paid $200.00 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 28th day of March, A.D. 1955. 


(Sgd) THANE A, CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3034 


Re: Webster & Sons Limited (Montreal) 
Deputy Commissioner Choquette has submitted to me his report and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 
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The claimant has also been notified, under the provisions of Rule of 
Procedure No. 20, of a slight downward revision of the award, which I have 
considered necessary for the following reasons: 


The Deputy Commissioner, in accordance with the provisions of the War 
Claims Rules, established the dollar value of the lost goods by a conversion as 
of 30th June 1939. As a general rule, that is the best available estimate of the 
Canadian dollar value of the goods. In the present case, however, the lost goods 
were shipped from Glasgow on 28th or 29th August 1939, and at that date were 
invoiced at £161.5.0. It seems to me that the claimant is given undue advantage 
of the method of conversion prescribed by the Rules if his goods are valued at 
the end of August and the rate of exchange of the 30th June is applied. The 
valuation and conversion rates should be reduced to approximately the same 
date. This object is most readily achieved by converting the invoiced value at 
the prevailing exchange rate of 5th September 1939, which would give a figure 
of $717.97. I may add that the claimant was given the opportunity of establish- 
ing a higher cost value at the time of shipment, but was satisfied with the 
figures which I have cited. 


No question of insurance, or of compensation otherwise provided, arises in 
this case. Regular marine insurance would not cover the loss, and the shipper 
would not be expected to carry War Risk Insurance on goods consigned before 
the outbreak of hostilities. 


With the foregoing variation, I approve the report of the Deputy Commis- 
sioner and I accordingly recommend that the claimant be paid $717.97 as an 
award for loss of personal property at the sinking of the SS “Athenia’, such 
payment to be in order of Priority No. 3(a), and to bear simple interest from 
3rd September 1939 at 3% per annum. 


Dated this 28th day of January, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3053 
Re: King 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further arguments in support of the 
contention that his award should be increased. 


He stresses particularly the great pain, anguish, suffering and discomfort 
which he underwent in prison camp as the result of five operations. The 
claimant undoubtedly underwent a great deal of suffering. Part of it, however, 
was due to wounds sustained before his capture at Dieppe, and there is no 
evidence that those wounds were aggravated by improper treatment. The 
remainder of his suffering was consequent on a wound in the left shoulder 
sustained through the fact that he was shot by a guard during an attempted 
escape or disturbance in the prison camp on 13th February 1943. 


It is impossible to determine whether this shot was a culpable assault or 
culpable neglect on the part of the guard, or whether it was a reasonably 
justifiable measure in the preventing of an escape or the quelling of a disturb- 
ance. It does appear, however, that the detention of this prisoner for 15 weeks 
in a stone quarry awaiting court martial, with extremely poor rations and 
quarters, and deprivation of Red Cross parcels, was, in view of his physical 
condition at the time, unjustifiably severe treatment. The claimant appears to 
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have been given very little opportunity to recover from the numerous opera- 
tions which he underwent, and his experiences in the stone quarry and salt 
mines, as well as subsequent extreme hardships, appear to have caused consid- 
erable loss of weight and a seriously run down condition. There is also evidence 
that, in addition to the three incidents of box car transportation mentioned by 
the Deputy Commissioner, the claimant was transported by lime car from 
Dieppe to Rouen Hospital (19-21 August 1942) with resulting discomfort, burns 
and irritation of wounds. 


Although a maltreatment award cannot be directed towards furnishing 
pecuniary compensation, or even towards supplementing a pension granted for 
that purpose, I believe that the extreme privations inflicted on the claimant in 
the stone quarry and elsewhere entitle him to an additional nominal award of 
$50.00. 


With this variation, I approve the Deputy Commissioner’s report, and 
recommend that the claimant be paid $478.80 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 5th day of April, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3061 


Re: La Congregation de Saint-Dominique du Tiers-Ordre enseignant 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted an argument in support of the contention 
that the Deputy Commissioner’s recommendation should be reversed and an 
award granted. 


The present argument of the claimant may be summarized as follows: 


1. Though the legal title to the property lost or damaged was not vested in 
the claimant at the time of loss, the claimant had an interest akin to an 
equitable ownership, which should entitle it to compensation for the loss 
incurred. ; 


2. That, although the claimant had failed to institute a claim for compensa- 
tion under the Treaty of Peace with Japan, it should nevertheless receive 
partial compensation for the loss from the War Claims Fund, to represent the 
deficiency in compensation which might have been received under the Japanese 
Treaty. 


As to the latter of these arguments, the claimant admits that it voluntarily 
abstained from making any claims against the Government of Japan, on specific 
instructions of the Papal Delegate to Japan. Obviously, under such circum- 
stances, this Commission would be bound to deduct the sum which might by 
reasonable diligence have been secured as an award under the Japanese Peace 
Treaty. The experience of the Commission is that, with a few unusual excep- 
tions, an award under the Japanese Peace Treaty (based as it is on replacement 
cost in 1956) is more than sufficient to include the capital award for the 
corresponding loss which might be made under the War Claims Rules, as well 
as interest on the latter award for the intervening period between lst January 
1946 and the date of the Japanese payment. The only two exceptions recognized 
by the Commission are: (a) the case of commodities whose market value 
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diminished between 1941 and 1956; (b) the case of small claims for articles of 
purely personal nature, where certain difficulties of proof, expenses, and other 
contingencies might militate against the securing of full compensation under 
the Japanese Treaty. 


The present case does not appear to fall within either of the foregoing 
exceptions, but in view of the conclusion which I have reached on the claim- 
ant’s argument under Heading No. 1, it is unnecessary to examine argument 
No. 2 in greater detail. 


On the question of the title to the property, the evidence makes it clear 
that the title was vested not in the claimant, but in a resident Bishop, repre- 
senting the Roman Catholic Episcopal Corporation of the diocese where the 
property was located. In this manner numerous properties used and occupied 
by the claimant and other groups of Dominican missionaries from various 
countries and of various nationalities were pooled as to title and ownership. 
The claimant, being the Canadian Order of Dominicans, had made substantial 
monetary contributions towards the Mother Congregation of the Dominicans in 
France for the purpose of building up and maintaining missionary properties 
and carrying on missionary enterprises. It is evident, however, that such 
contributions were not earmarked for acquisition of ownership in the property 
here concerned or in any specific property. I therefore feel bound to agree with 
the conclusion of the learned Deputy Commissioner that the claimant had 
no title, legal or equitable, in the property which was lost or damaged in Japan, 
and that it therefore cannot be said to have suffered any pecuniary or compen- 
sable loss. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation, and I therefore recommend that this 
claim be disallowed. 


Dated this 28th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3066 
Re: Watson 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted further arguments in support of the 
contention that his award should be increased. 


He stresses particularly the smallness of his award in relation to the very 
long term during which he was a prisoner. Admittedly, the award to this 
claimant is somewhat less than the average recommended for other claimants 
who were in custody for a comparable period. I find, however, that there is in 
this case no evidence of many of those incidents of maltreatment which go to 
make up a substantial part of awards to many prisoners: such as, shackling, 
custody by criminal organizations, brutality during interrogations, or forced 
labour in underground mines or on other working parties. This claimant was 
transported only once by box-car, and on that occasion for only parts of two 
days, as compared with the experiences of other prisoners on trips which lasted 
many days or even weeks. His hunger march, though apparently severe, lasted 
for only about 8 days, as compared with 90 days in the case of numerous 
prisoners. 
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For obvious reasons, hardships sustained while in custody of the Russian 
“liberators” cannot be taken into account in assessing a maltreatment award, 
the essential basis of which is misconduct by enemy captors. 


After a very careful review of this claim, I am not able to find any 
evidence on the record, at least, which would justify an increase in the 
recommended award. 


I therefore approve the report of the Deputy Commissioner without varia- 
tion, and I recommend that the claimant be paid $289.60 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 22nd day of April, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3089 
Re: Olsen 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


I find, however, that this prisoner was unjustifiably subjected to 42 days 
in a punishment dungeon, with no light and a bare subsistence diet, for his 
refusal to work in German workshops which were producing war machines. 
For this item I would allow him an additional award of $33.60. 


With this variation, I approve the Deputy Commissioner’s report, and 
recommend that the claimant be paid $430.80 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 4th day of May, A.D. 1954. 


(Sgd) THANE A, CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3106 


Re: Les Clercs de Saint-Viateur 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review, though 
Counsel refers particularly to the alleged total absence of success of appeals. 
The records of the Commission will indicate that all reports by Deputy Com- 
missioners have been very carefully reviewed, and that they have very fre- 
quently been revised for the benefit of claimants whether, or not, appeals have 
been lodged. 

In the present case, I have very carefully reviewed the learned Deputy 
Commissioner’s report, but do not find any materials which would warrant an 
upward revision of the awards which he recommends. 

As to the claim for extortion of currency, the learned Deputy Commission- 
er has accepted the claimant’s testimony at its face value, and has recommend- 
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ed an award of the maximum sum available under the War Claims Rules. It is, 
I think, arguable that the total loss sustained under this head was due to the 
devaluation of currency, on the ground that the currency in use in Manchuria 
before and during the war was declared valueless in 1946, and that the 1949 
currency was an entirely new one bearing no relation to the money which the 
claimant lost. I am, however, prepared to give the claimant the benefit of the 
doubt on this point, and to agree with the learned Deputy Commissioner that 
the claimant should be compensated at the rate of exchange prevailing at 30th 
December 1949, which is laid down by the War Claims Rules as the basis for 
conversion of claims arising from the loss of currency or rights to currency. 


As to the claims for damage to buildings and contents, replacement of 
furniture, and loss of library, I am inclined to the view that the awards 
recommended by the learned Deputy Commissioner may be unduly high, 
particularly as there is an element of uncertainty regarding the dates of part of 
the damage incurred. Some portion of the damage may very well have 
been caused after the termination of World War II. It appears, however, that 
the learned Deputy Commissioner has adopted the correct principle in arriving 
at his findings, and I am therefore not disposed to disturb the quantitative 
estimate which he places on the actual war losses. 


I therefore approve the Deputy Commissioner’s report without variation, 
and I recommend that the claimant be paid $6,039.72 as an award for loss of 
property in Manchuria, such payment to be in orders of Priority Nos. 3(a), 
3(b), and 4(a), and to bear simple interest from lst January 1946 at 3% per 
annum. 


Dated this 10th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3168 
Re: Chan 


The claimant, who is a duly qualified physician and surgeon now practising 
his profession in Vancouver, B.C., appeared in person before me at Victoria, 
B.C., on March 29, 1954, and again at Vancouver on June 14, 1954, represented 
by George Gregory, Esq., M.L.A., as his Counsel. He gave evidence in support 
of the claims of himself, his wife, and the two infant children later mentioned, 
for maltreatment and his own further claim for loss of personal property. 


The claimant was born in Victoria, B.C., as appears from a certificate 
showing his birth there as of June 9, 1894, issued by the Department of Vital 
Statistics of the Government of British Columbia. The claimant also produced 
British Passport C46310 dated March 18, 1938 at Tsingtao, China. 


The case summary shows that the claimant and his wife were Canadian 
citizens at all relevant times under the provisions of Section 4 (a) of the 
Canadian Citizenship Act. I am satisfied that claimant was a Canadian citizen as 
at the date of his internment later mentioned. 


On August 26, 1926, the claimant married his present wife, May Lee, (Case 
No. 2434). Marriage certificate was produced on the hearing. His wife is also a 
Canadian citizen, born in Canada, as appears by her birth certificate issued by 
the Department of Vital Statistics of the Government of British Columbia 
which was produced on the hearing. Two children were born to the claimant 
and his said wife, i.e. Eugene John (Case 2427) and Guy Hugh, Jr. (Case 2428), 
both born in China. The children are deemed to be Canadian citizens under 
Section 4(1)(b) of the Canadian Citizenship Act. 
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The claimant and his wife left Canada for China in 1927. He carried on a 
medical practice at Shanghai and was also engaged as a professor in medicine 
at the Central University, Shanghai, until August 13, 1937. On the latter date 
he was complelled to leave Shanghai with his family due to the outbreak of the 
1937 Sino-Japanese War. He then established himself in Tsingtao, commenced 
the practice of medicine and established a private Hospital on Kiangsu Road. 
He was also engaged there as medical officer of the British American Tobacco 
Company and for the Chinese Maritime Commission. 

The claimant, his wife, and the two infant children before mentioned were 
interned by Japanese troops when Tsingtao was occupied by those forces in 
October 1942. The claimant testified that his family and himself were confined 
in Japanese operated internment camps at Iltis, Hydro Hotel, at Iltis Huk, 
Tsingtao, from about October 27, 1942 to March 20, 1943, when they were 
transferred to the concentration camp at Weishien, Shantung Province, North 
China, where they remained until released on or about September 25, 1945. 

The fact of the internment of the claimant and his family between October 
27, 1942 and August 18, 1945, i.e. 1025 days is confirmed by despatch #86 from 
Washington, D.C., dated January 13, 1944. It has been established by official 
sources that the Tsingtao and Weishien camps were under direct control or 
operation by Japanese troops. The same sources disclose that liberation of 
persons interned in Weishien were liberated on or about August 18, 1945. 

On the evidence adduced before me together with information from official 
sources it is sufficiently established, in my opinion, that claimant, his wife, and 
the two infant children before mentioned are each entitled to an award of 
compensation at the rate of $1.00 per day for 1025 days respectively. 

I therefore recommend payment to the claimant of the sum of $1025.00. 

As to the claim for loss of personal property—the claimant was given leave 
to amend this branch of his claim by substituting for the figures $18,505.00 set 
out on page 5 line 1 of his affidavit sworn October 5, 1953, the figures 
$41,168.00, since the first mentioned figures were carried into the summary on 
page 5 of the said affidavit in error as is evident from examination of the total 
shown at the bottom of page 3 of the list attached to the said affidavit. 

The claimant seeks to recover compensation out of the War Claims fund 
for property lost under the following heads: 


1. Loss of medical and hospital equipment, etc. at Tsingtao .... $41,168.00 US. 
2. Lost from Yokohama Specie Bank Safety Deposit Box ...... 28.00 Can. 
3. One-half value of personal effects, etc. lost from Kiangwan, 

SN aArICn al, FDLCINISCS: tate ee teeta ete cece meet a ele ate Ruane, See te one's 7,500.00 USS. 
AmISSEOL erent ele SalG sPlCiiiSes set a arercis as sie cei claus oo tsle ews, 9 450 3,450.00 U.S. 
5. Cost of repairs to Kiangwan premises, one-half of damage .. 803.50 US. 
6. Loss of value of services rendered as physician at con- 

PEt eALIOnmealn OSs COSUIMALGG,) Boa. stsidact ets « « susteeniece an arteten no 3,000.00 U.S. 
7. Loss of practice between October 27, 1942 and September 25, 

pe MEE oe eer ee aoe eten tec lat cies o occ'g: wcauetes aa: tks Sane. sac e: ea cacniohe le 34,565.00 US. 


LIC E21 DA Re AO Re eA UEP METIS are $90,514.50 


He alleges loss sustained to amount to the several sums shown opposite 
each head of the claim, a total sum of $90,514.50. 

It is perhaps convenient that I should first examine heads 3 to 7 inclusive 
of the claim, since, in my opinion, the losses alleged to have been sustained 
thereunder, with one possible exception, are not compensable under the Rules 
prescribed. 

Head 3 relates to alleged loss of personal effects at the claimant’s residence 
in Shanghai, China. He testified that he did not know whether these premises 
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were looted before or after December 7, 1941, and therefore attributed one-half 
the loss only to the period subsequent thereto. In the absence of any evidence 
that this loss was sustained subsequent to December 7, 1941, and in view of 
the apparent probability that it was sustained in the period between September 
1937 and December 7, 1941, being the currency of the Sino-Japanese War, 
(indeed there is evidence from which it would appear that the premises had 
been severely damaged prior to April 1938—transcript page 19—the evidence 
of the claimant’s wife who visited the premises twice in 1938 and testified to the 
damaged condition thereof at that time) I think this branch of the claim must 
be rejected in terms of the ruling made by Ilsley, C. J., in the Report of the 
Advisory Commission, page 19, paragraphs 1 and 2. 

The claim under Head 4 for loss of rent of the Shanghai residence, I think, 
must likewise be rejected since there is no evidence that rentals of these 
premises were collected by enemy authorities and withheld from the claim- 
ant—see Report of Ilsley, C. J., supra page 63 paragraph 3. 


The claim under Head 5 is supported by the testimony of the claimant as 
well as by a letter received by him from his nephew, Chan Hong, written from 
Shanghai dated October 11, 1947 and filed as Exhibit 3 on the hearing. It 
appears therefrom that Hong returned to the claimant’s Shanghai residence on 
October 3, 1945 and found that substantial damage had been done to the house. 
He undertook repairs at a cost of $1700.00 U.S. The claimant testified that he 
had paid this sum to his nephew. He claimed to recover one-half the sum paid 
since he assumed that one-half the damage may have been done after the 
outbreak of war in December 1941. In the absence of evidence that the damage 
was done subsequent to the latter date, and in view of the testimony of the 
claimant’s wife, before mentioned, I consider that this claim must be rejected 
for the reasons given for rejection of the claim made under Head No. 3. 


Claimant under Head 6 claims for services rendered as a physician to 
fellow internees in the internment camps and to Japanese troops serving 
therein. This claim, in my view, falls within the ruling made by Isley, C. J., at 
page 69, paragraph 28 of the Advisory Report except as to the value of 
medicines supplied to others in those camps. I consider that pursuant to the said 
ruling the claim must be rejected insofar as it relates to medical services 
furnished by the claimant. 


I think there can be no doubt that the claimant did in fact furnish 
invaluable medical services to many of the internees in these camps as appears 
from a letter signed by a fellow internee, Jean-Paul Dallaire, S.J., dated at 
Montreal, March 2, 1946, and a memorial signed by 15 fellow internees, both of 
which documents are filed with the Commission. Confirmation is also to be 
found therein of the claimant’s testimony (transcript pages 9 and 10) that he 
had brought to the interment camp from his hospital in Tsingtao both by 
himself and by Japanese guards, medicines to the value of $1905.25 which he 
used in the treatment of internees in the camp, a list whereof is included in 
Exhibit 8 as well as in the list attached to claimant’s affidavit sworn November 
22, 1953, and filed. Included in Exhibit 8 is a series of entries, made by the 
claimant at the time and filed with the camp executive, of treatments furnished 
by him to internees in the said camps between October 1942 and January 1943, 
from which it appears that many persons were treated by him and medicines 
furnished to them. 

There is in addition a certificate from R. H. Eckford, Acting-Consul 
General, British Consulate General, Tsingtao, under date 24 December 1947, in 
which the writer says: 


“At the Iltis Huk Camp, Tsingtao, and Weihsien Camp internees received 


excellent attention, and even drugs and medicines from the bearer, Dr. G. 
H. Chan. 
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...Il speak from my own knowledge and experience, and confirm his 
loyalty and readiness in giving his services during the period October 
1942—-September 1945. 

“R. H. Eckford’’ 


Although I consider that the ruling found at page 69, paragraph 28 denies 
me jurisdiction to recommend payment for medical services, I do not think that 
this ruling extends to bar a recommendation for payment of compensation to 
the claimant for drugs supplied to internees. I accept the claimant’s testimony, 
confirmed as before noted, as to the fact that he did supply drugs to that value. 
It is to be observed that no claim is made for loss of drugs to the value of 
$1905.25 in the list of contents of the hospital. I examined the claimant on the 
omission of this item (transcript of June 14, 1954, pages 5 and 6) and could get 
no satisfactory explanation. On further consideration I have reached the con- 
clusion that these drugs were not listed with the hospital contents because of 
the fact that they were removed from the hospital at or soon after the claimant 
was arrested or interned and before he made up the list. In the circumstances I 
recommend payment of the sum of $1905.25 on the basis of a loss to the 
claimant of personal property to that value occasioned by enemy action, since 
necessary drugs were not provided by Japanese camp authorities. 


The claim made under Head 7, in my opinion, falls within the ruling made 
by Isley, C.J., at page 63 paragraph 5 of the Advisory Report and therefore 
must be rejected. 


The claim made under Head 1 relates to the loss by the claimant of 
medical and hospital equipment kept by him in a hospital and residence 
maintained by him in Tsingtao. 


The claimant testified, see declaration made by him April 23, 1946, that 
Japanese forces confiscated his home and personal effects at Kiangwan, Shang- 
hai, on August 13, 1937, in consequence of which he left for Tsingtao. I 
conclude from his testimony, both by declarations filed and by his oral testimo- 
ny on the hearing, particularly transcript of June 14, 1954, page 1, that he did 
not remove any personal effects in the nature of medical equipment. 


In January 1938 the claimant set up a medical practice at Tsingtao, where 
he acted as medical officer for employees of the British-American Tobacco Co. 
as well as the Maritime Customs authority. He then bought as a going concern 
a private hospital which had a capacity of 24 beds theretofore operated by Dr. 
Lao. The purchase price of the hospital and equipment was $2000.00 gold. He 
operated the hospital continuously thereafter until October 27, 1942. He says in 
the affidavit made April 23, 1946, that upon his arrest by Japanese forces on the 
latter date “everything in my home and my hospital was carried off by the 
Japanese”. Again in a letter written by claimant to his solicitor, J. B. Clearihue, 
K.C., under date December 15, 1947, on the Commission file, claimant says the 
loss in Tsingtao represented articles accumulated since 1938. “It was necessary 
for me to maintain a hospital in that part for the employees of the British- 
American Tobacco Factory with an employment role of several thousand work- 
ers, and the Chinese Maritime Custom Service with a staff no less inferior in 
number. Furthermore the American Asiatic Fleet spent its summer there for 
the past fifteen or twenty years and my hospital was a popular sick bay for the 
naval personnels on shore leaves.” 


The claimant testified before me that the Japanese Naval forces took 
possession of the hospital on October 27, 1942, and “‘carried everything away in 
their trucks”. He says that he did not subsequently recover the hospital equip- 
ment and instruments. “Everything was gone’’.—transcript page 7. 
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I accept the claimant’s testimony as to the loss of the contents of the 
hospital through enemy action. 


There is ample evidence to support claimant’s testimony as to the mainte- 
nance of the hospital at Tsingtao between January 1938 and October 1942 
found in declarations of Mrs. Dina Messe made the 9th of April 1954, and 
Arthur Zimmerman, made 13th of April 1954; and certificate of Professor C. P. 
Chung taken before the Acting British Consul General at Tsingtao, 26 Novem- 
ber 1947. 


There is, however, no confirmation as to the claimant’s testimony regarding 
the contents of the hospital nor as to the value thereof. 


I am, however, satisfied on the evidence before me that the claimant did 
operate a 24 bed hospital at Tsingtao during the period before mentioned. I 
consider that it is reasonable to assume that the hospital was sufficiently 
equipped to permit of its operation as a private hospital. The problem present- 
ed for my consideration is one of considerable difficulty in determining the 
extent of the equipment on the premises and the value thereof. 


It is, I think, evident from the claimant’s testimony before recited that the 
hospital consisted of a clinic at the time of his purchase and I accept his 
testimony that approximately 40% of the equipment, the subject of the claim, 
was bought by him from Dr. Lao in December 1937 or January 1938. 


The claimant testified that he did not in the period December 1937 to 
October 1942 transfer to Tsingtao any of his financial assets left in Shanghai in 
1937. During the foregoing period he received from the two organizations 
before mentioned $200.00 and $300.00 gold respectively per month, that is to say 
$2400.00 and $3600.00 per annum, a total of $6,000.00. He says that he earned in 
1938 an additional $4,000.00 from his private practice and the operation of the 
hospital. That he earned from the same sources in each of the years 1939, 
1940 and 1941 from $10,000.00 to $12,000.00 gold annually. That in 1942 until 
his internment he earned substantially less than in the preceding years due to 
the very unsettled conditions prevailing and the fact that he was then under 
house arrest though permitted to continue his practice to a limited extent. 
Assuming the estimate thus made of his income to be reasonably accurate, his 
aggregate earnings in Tsingtao will not have exceeded, in my opinion, $50,- 
000.00, out of which sum he will have had to maintain himself, his wife, and 
two children. He says that he had in his possession when Japanese troops 
occupied the hospital in October 1942 jewelry and U.S. currency notes to the 
value of $12,000.00, and medical and hospital equipment and household goods 
having a market value of $29,168.00. Although I regard the claimant as a 
credible witness, I consider that it is highly improbable that he will have been 
able to save from his income during that period a sum in excess of $40,000.00. I 
think it is not unreasonable to estimate that the cost of maintaining his family 
and himself during that period of close to five years will not have been less 
than $4,000.00 per annum or a total of $20,000.00. If that assumption be valid, 
the claimant will not have had available for such investments more than 
$30,000.00. 


The claimant testified that he prepared an inventory of the contents of the 
hospital on December 8, 1941, which was checked and approved by Japanese 
officials (see transcript page 11). He verified the values shown in the list of 
hospital equipment, etc., attached to Exhibit 1 as cost to him when purchased 
during that period and says that the cost was less than the market value in 
June 1941. I have no reason to disbelieve the claimant’s testimony as to 
possession of the majority of the articles enumerated, but consider that the 
estimate of market value of the items of medical and hospital supplies is 
excessive. 


EDITED REPORTS OF CASES BEFORE COMMISSION 321 


.- The claim for $12,000.00 for jewelry and U.S. currency notes set out on 
page 3 of the list attached to Exhibit 1, I think, must be rejected since there is 
no corroboration of the fact of possession nor of the value thereof as required 
by the Rules. 


Some confirmation is to be found for the possession of equipment such as is 
enumerated in this list in an affidavit sworn by Charles J. Prevost, Manager at 
Vancouver, B.C., of B.C. Stevens Co. Ltd., dealer in surgical instruments, 
supplies and hospital equipment, etc. The deponent testifies that in his opinion: 


“The equipment is reasonable for a small private hospital of twenty-five 
beds subject to the following comment: 


5. I do not think that such a small hospital would require so many of 
the several items therein noted as are set out in the said lists.”’ 


I therefore would consider that some deduction must be made of the items of 
that nature contained in the list ‘Operating Room Set-up”. 


Since I have reached the conclusion, for the reasons expressed, that the 
claimant did not have available for investment in the items enumerated in the 
property claim more than $30,000.00, it follows that the aggregate cost to him 
of these articles will not have exceeded that sum. Since all articles the subject 
of the claim were bought in and subsequent to 1938, when such articles were in 
short supply in North China, I think the cost price to the claimant will have 
been reasonably equivalent to fair market value of the goods lost. Taking into 
account the item of $12,000.00 disallowed, some deduction for excess instruments 
listed under “Operating Room Set-up”, as well as in respect of the claims of 
$4,500.00 and $1,000.00 respectively for medical library, hospital records, X-ray 
volumes and records, I consider that substantial justice will be done in respect 
of this branch of the claim if the market value of the property so lost is 
assessed at $15,000.00. 


Referring now to Head 2 on Page 3 of this report, the claimant testified 
that Japanese officials removed from his safety deposit box in Yokahama 
Specie Bank the sum of $28.00 Canadian funds. I accept his testimony in this 
regard and recommend payment of compensation in the sum of $28.00 in 
respect thereof. 


Recognizing that the recommendations which I am about to make present a 
somewhat summary approach to evaluation of the medical and hospital equip- 
ment, nevertheless, in view of the factors before enumerated, I consider, as 
before stated, that substantial justice is done by a recommendation that pay- 
ment be made of $15,000.00 in respect of the property claim. 


To summarize I recommend payment as follows: 


For maltreatment $ 1,025.00 
For loss of drugs 1,905.25 
For property loss 15,000.00 
For loss of Canadian currency 28.00 

PE950.20 


Simple interest at the rate of 3% per annum to be payable on $16,933.25 
property loss from the date of internment. 


14th June 1954. 
(Sgd) H. I. BIRD 


Deputy Commissioner 
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Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 
The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 
The principal matters raised by the supplementary argument are two 
items disallowed by the learned Deputy Commissioner, namely damage to 
premises, and confiscation of furniture. Though proof of the time and circum-. 
stances when the damages to the premises occurred is not altogether satisfacto- 
ry, it is clear that the claimant is on the horns of a dilemma, and that it would 
be extremely difficult, if not impossible, for him to obtain evidence which 
would apportion such damages between the Sino-Japanese War and World War 
II with any mathematical accuracy. It therefore appears to me that the fairest 
solution which can be reached is to apportion the cost of repairs to the premises 
in equal shares as between the two wars, with a resultant award of 50% of the 
damages against the Canadian War Claims Fund. This would mean an addi- 
tional award of $803.50 for this item. 
With respect, however, to the furniture, the evidence indicates that the 
Japanese confiscated all this movable property on 13th August 1937. It would 
therefore appear that Dr. Chan’s loss was established at that time (subject, of 
course, to later return of property, if any), and that therefore no loss would be 
established in respect to the furniture during the course of World War II. This 
inference would seem to be inescapable both in fact and in law, and I must 
therefor confirm the Deputy Commissioner’s disallowance of the claim regard- 
ing furniture. The confiscation was completed in 1937, and the probability of 
fact is that the goods would be looted, destroyed, or otherwise placed beyond 
return before the commencement of World War II. 
As to interest, it should be intimated that the War Claims Rules prescribe 
that interest on property losses occurring elsewhere than on the high seas shall 
not run until lst January 1946. 
It is, however, also to be noted that, with the exception of $28.00 in 
Canadian currency, property values have been expressed in United States 
funds, and should be converted into Canadian currency at the premium of 
approximately 10% prevailing on 1st January 1946. 
With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid: 
(a) $1,025.00 as an award for maltreatment of himself whilst a civilian 
internee in the hands of the Japanese, such payment to be in order of 
Priority No. (1-2); 

(b) $19,507.63 as an award for loss of property in the Far East, such 
payment to be in order of Priorities Nos. 3(a), 3(b), 4, 5, and 6, and to 
bear simple interest from Ist January 1946 at 3% per annum. 


Dated this 24th day of February, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3251 
Re: Mahon 
Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 
The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review, except for 
the comment on the valuation of property lost, to which I will later refer. 
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As the case of the claimant’s national status is somewhat unusual, I think 
the situation, and my opinions thereon, should be restated. 

The claimant was born in China on 4th May 1904. His father had been 
born at Great Village, Nova Scotia. If the qualifications set out on p. 24 of the 
Report of the Advisory Commission on War Claims were to be interpreted 
literally and by themselves, I fear that the claimant would not be considered a 
Canadian at the time of his losses, as he had not then been lawfully admitted to 
Canada for permanent residence. On the other hand, since he was lawfully 
admitted to Canada for permanent residence on 21st December 1945 (i.e. before 
Ist January 1947), the Canadian Citizenship Act would confer on him the 
status of a natural-born Canadian citizen under Section 4 (1) (b) (i) of the 
Act. I think it is reasonable and proper to read the qualifications enumerated 
by the learned Advisory Commissioner in conjunction with that provision of 
the Citizenship Act. Since the Act regards the claimant as having been a 
natural-born Canadian on lst January 1947, it would to that extent have 
retroactive effect to the date of his birth, and would therefore supersede the 
literal interpretation of the qualifications set forth by the Advisory Commis- 
sion’s Report. On that interpretation, the claimant would have had Canadian 
status at the time of his internment, notwithstanding the fact that he had not 
then been lawfully admitted to Canada for permanent residence... 


For the reasons mentioned by the learned Deputy Commissioner, I recom- 
mend that the claims for loss of superannuation, pay and gratuity, due to 
internment, be disallowed. 


Dated this 30th day of April, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3282 
Re: Woodcock 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further arguments in support of the 
contention that the recommendation of the Deputy Commissioner should be 
reversed and an award recommended. 

This is one of a group of cases in which the claimants were hospitalized 
during practically the whole period of their custody as prisoners of war in 
Europe. The claimants of this group undoubtedly suffered a great deal more 
than their fellow prisoners who were not so severely wounded as to warrant 
hospitalization, but it is a matter of very great difficulty to determine how far 
such suffering was aggravated by wilful misconduct or culpable neglect on the 
part of the enemy captor. 

I agree with the finding of the learned Deputy Commissioner that the facts 
of first-aid treatment, prolonged hospitalization, operation and other medical 
care, and repatriation in October 1943, before the rigours and hardships of the 
later months of the war had set in, must be taken to rebut the general 
presumption of maltreatment recognized by my Report under P.C. (1953) 857. 

It is therefore necessary to consider whether specific incidents of maltreat- 
ment have, or have not, been established. I have carefully reviewed this claim, 
in the light both of the additional materials and arguments presented on review 
by the claimant, and of the materials disclosed by the cases of other claimants 
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who went through somewhat similar (though in most cases less distressing) 
experiences. I have come to the conclusion that, though the claimant was 
provided with a very considerable amount of hospitalization, medical and surgi- 
cal treatment, and with repatriation, his inevitable sufferings were in some 
respects aggravated by incidents showing a lack of consideration (sometimes 
very subtly displayed) on the part of some of the personnel of his enemy 
captors. Obviously, any incident of mistreatment, however subtle, would have 
a much more serious effect upon a prisoner in the seriously wounded condition 
of the claimant than a similar incident would have on a healthy and unwound- 
ed prisoner. The inevitable result of such aggravation would be some increase 
in the incapacity to work which persisted after the claimant’s liberation. I agree 
with the contention of the claimant that letters written to his wife would not 
furnish an accurate measure of the treatment which he was receiving, as he 
would naturally endeavour to make conditions appear as cheerful as possible. 


On the very careful and prolonged review of this claim, I find that the 
claimant was subjected to some degree of maltreatment during his custody as a 
prisoner of war, and I would fix the appropriate compensation at a lump sum 
of $250.00. 


With the greatest respect for the conclusion of the learned Deputy Com- 
missioner, who considered the claim very carefully in the light of the materials 
then before him, I feel constrained to reverse his recommendation, and I 
accordingly recommend that the claimant be paid an award of $250.00 for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 3rd day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3393 
Re: Brisson 


This is a claim for maltreatment of the claimant, B.133447, Private Joseph 
Albert Maurice Brisson, Fusiliers Mont-Royal, while a prisoner of war in 
Europe. 


Private Brisson was captured in Normandy on July 21, 1944. He was 
seriously wounded when captured, having sustained a shrapnel wound in the 
right thigh. He was taken by the Germans to l’H6pital de la Pitié in Paris where 
he remained until he was liberated on August 30, 1944 by United States Forces. 
Altogether, he was a prisoner of war for a period of 41 days. Private Brisson 
states that during his stay in the Hopital de la Pitié, he had two operations 
without anaesthetic, also that he was in the direct custody of the Gestapo while 
he was in this hospital. I cannot accept either of these statements. It is of record 
that l’Hopital de la Pitié was operated by French nuns and that Canadian 
wounded who were in that hospital were well looked after. Nor is there any 
evidence to the effect that the patients in the hospital were at any time in the 
direct custody of the Gestapo. It is unfortunate that this claimant was wounded 
when captured and it is possible that he may have experienced some hardship 
prior to arriving at La Pitié. It must not be overlooked, however, that the men 
who continued the advance in the face of opposing enemy air and ground forces 
also experienced considerable hardship. There is no evidence whatever that 
during the very short period in which he was a prisoner of war, this claimant 
suffered any maltreatment. 
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I am therefore obliged to find that in this case the general presumption of 
the fact of maltreatment recognized by the Report of the Chief War Claims 
Commissioner has been rebutted, and I recommend that the claim be 
disallowed. 


March 25, 1954. 
(Sgd) JAMES FRANCIS, Q.C. 
Deputy Commissioner 


NoTE:—Disallowance confirmed by Chief War Claims Commissioner 8th 
March 1955. 


CASE No. 3537 


Re: Les Soeurs de Sainte-Anne 


Deputy Commissioner Marion has submitted to me his findings in this case, 
with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review, Counsel for the claimant has relied on submissions previous- 
ly made by him in a number of similar cases. 


In addition, Counsel suggests that if instructions had not been given to the 
learned Deputy Commissioner it would perhaps have been possible to obtain 
his opinion on the question of indemnity for damages in a case of this kind, and 
that such opinion might have been different to that of Deputy Commissioner 
Choquette on the same subject. The reference is obviously to the question 
whether, or not, available compensation under the Treaty of Peace with Japan 
must be deducted by way of ‘“‘compensation otherwise provided for’. Deputy 
Commissioner Choquette did not make any finding or recommendation on the 
deductibility of available Japanese Treaty awards in the one similar case which 
was heard by him, namely No. 9303—Les Syndics Apostoliques des Fréres 
Mineurs ou Franciscains du Canada. Instead, he heard the evidence bearing on 
the question in the capacity of Special Examiner, and reported only the 
evidence which had been taken at the hearing. This is obviously a question 
which is not aptly determined by the individual finding of a Deputy Commis- 
sioner. It must rather be determined on an overall ruling which will be made 
applicable to all cases of a similar nature. 


In some of his submissions, learned Counsel has asked the Commission to 
infer that it should be regarded as the governmental agency or channel through 
which claims under the Treaty of Peace with Japan should be presented, from 
the fact (among others) that no other governmental agency or department had 
been designated for the purpose. The inadequacy of this argument is illustrated 
by a comparison with the situation prevailing in respect to claims under the 
Treaty of Peace with Italy. Under the Italian Treaty, notice of each claim was 
required to be given to the Government of Canada on or before 31st December 
1951. At that date claims could obviously not be channelled through the War 
Claims Commission, as no such commission was then in existence. Nevertheless, 
all claims of which notice had not been given to the Government before the 
prescribed date were necessarily disallowed, and the amounts which might 
have been obtained by the presentation of such claims were deducted from the 
awards of the respective claimants when they later presented claims under the 
War Claims Rules. 


On the same analogy, I feel bound to recommend deduction of amounts 
which were available under the Treaty of Peace with Japan. 
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The present claim is in many respect similar to that presented in Case No. 
6423—Les Sceurs de l’Assomption de la Sainte-Vierge, except that in the pres- 
ent case there is no evidence of any specific notice having been received by or 
on behalf of the claimant in Japan. 

It is clear from the evidence, however, that the present claimant was a 
member of the ‘Comité national d’entraide missionnaire du Canada’, which 
was formed to assist all Canadian religious corporations and/or their members 
who had suffered losses in the Second World War, including the Far East and 
Japan specifically, in establishing their claims. 


On 24th March 1952, Reverend Rosario Renaud, the Director Delegate of 
the Comité, sent out a circular letter to the constituent members of the Comité, 
including the claimant, requesting them to notify the Comité immediately of 
their intentions regarding claims which they might wish to make, and designat- 
ing a member of each Order to whom the blank forms might be addressed and 
to whom further relevant communications might be sent. 


On 14th April 1952, the claimant through its General Treasurer acknowl- 
edged the foregoing letter, mentioned in some detail the losses the Community 
had suffered in Japan, and requested that further communications should be 
addressed to the General Treasurer of the Order. 


On 6th August 1953, the War Claims Branch of the Department of the 
Secretary of State forwarded to Father Renaud a copy of “La Loi d’Indemnisa- 
tion pour les biens des puissances alliées du Japon,’ which Father Renaud 
acknowledged on 12th August 1953. 


It is arguable that the claimant, as an individual Order, did all that could 
be reasonably expected of it in arranging for the due presentation of its claim. 
From the evidence submitted it appears that the default in giving due notice of 
the claim under the Treaty of Peace with Japan lay with the organization 
known as “Comité national d’entraide missionnaire du Canada’’. The claimant 
had, however, apparently relied upon the Comité to take all necessary prelimi- 
nary steps, and had constituted the Comité as its representative in the context. 
For that reason, it inevitably follows that the claimant is responsible for the 
default of its mandated representative, and must therefore be held to have been 
itself negligent in its failure to present a claim under the Treaty of Peace with 
Japan. 


In all other respects, the case seems to be similar to that of the Sceurs de 
l’Assomption de la Sainte-Vierge, and my remarks in that case apply mutatis 
mutandis. 


Though I consider the foregoing notifications to have been in the nature 
rather of courtesies than of legal requirements, they appear to lend strong 
moral support to the position which the Commission has taken in respect to 
satisfaction otherwise provided for under the Japanese Peace Treaty. 


Under the terms of the Japanese Treaty, the quantum of damages payable 
for loss or destruction of tangible property which cannot be restored to the 
owner is based on the sum of money required at the time of compensation for 
the purchase in Japan of property similar in condition to that of the former 
property at the time of the beginning of the war. The experience of the 
Commission is that such a basis of compensation is more generous than the 
criterion prescribed by the War Claims Rules, namely the market value at 30 
June 1941, with deduction for depreciation, if any, up to the time of the actual 
loss. The only specific exception which we have noticed is the case of a 
commodity whose post-war market value was lower than the market value in 
1941. The Commission has, however, recognized that in cases of small claims for 
loss of objects of a personal nature, certain difficulties of proof, expenses and 
other contingencies might militate against the securing of full compensation 
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from the government of Japan, and we have therefore allowed an exemption 
not exceeding the capital sum of $200.00 from the application of the deduction 
of compensation otherwise provided for in respect of such claims. 


The last mentioned exemption, however, isnot applicable to a case of loss 
of, or damage to, immovable property, as the compensation available under the 
Japanese Treaty for such losses was invariably greater than that available 
under the War Claims Rules including interest. 


For the foregoing reasons, as well as those set forth in my decisions in the 
Franciscan (No. 9303) and Sisters of the Assumption (No. 6423) cases, I have 
no alternative but to recommend that this claim be disallowed. 


Dated this 20th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 3757 
Re: Sugden 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. He does, 
‘however, stress the apparent smallness of his award in proportion to the 
unusually long period of his imprisonment, and in comparison with that of a 
fellow-prisoner who had spent a year less time in custody. 


In the absence of a specific name, it is impossible for me to make a detailed 
comparison, but I may refer to the obvious facts in the present case which 
prevent the making of an award comparable to the average on a per diem 
basis: the present claimant was never shackled; his 1945 “hunger march” was 
comparatively short; and, being an officer, he was not subjected to the rigours 
of many working parties. 


I agree with the claimant’s general contention that ‘“‘those who were 
allowed to work were better off than those who were behind barbed wire for 
the entire war’, and consequently the Commission never makes an award for 
forced labour as such, even when it technically violated the conventions. Many 
private soldiers were, however, subjected to most improper and oppressive 
working conditions in mines and elsewhere, and those were escaped by this 
claimant. 


The only unusual incident in this case which may not have been fully 
considered was the occasion on which the claimant and a companion were 
recaptured after a 10-day escape. The claimant underwent the vicarious suffer- 
ing and mental strain of seeing his partner improperly shot, and was himself 
beaten and returned to camp. With the information available it is difficult to 
assess this incident, but, in the context of the claimant’s extremely long 
custody, I would give him the benefit of an additional nominal award of $50.00. 


With this variation, I approve the Deputy Commissioner’s report and I 
accordingly recommend that the claimant be paid $434.20 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 2nd day of June, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 3903 
Re: Glover 


Deputy Commissioner James Francis has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has omitted presentation of further materials on review. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I accordingly recommend that the claimant be paid $465.40 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 23rd day of June A.D. 1954 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


In my report of 23rd June 1954, I stated that the claimant had omitted 
presentation of further materials on review. Unfortunately, at that time the 
claimant had written a letter, submitting certain arguments in support of the 
contention that his award should be increased. When I received that letter after 
the completion of my report, I decided to treat my recommendation of June 
23rd as an interim recommendation. Apparently the claimant was interned for 
over three months in what was said to be a reprisal camp, No. XX-A, at Thorn 
in Poland. The rooms were dungeons in an antique fort, which was completely 
underground. The windows faced a moat wall and were boarded up to within 
three inches of the top, making it impossible to see, read or write. It is 
unnecessary to enumerate the detailed privations suffered by this claimant 
during that particular custody, but his account seems entirely credible. 


In view of his extremely long period of detention, I would consider his 
detention at Thorn to be the equivalent of custody by a criminal organization, 
and I would therefore recommend an additional award of $76.80. 


I therefore vary my former recommendation and I now recommend that 
this claimant be paid $76.80 as an additional award for maltreatment of himself 
whilst a prisoner of war in Europe, such payment to be in order of Priority No. 
(1-2). 

Dated this 28th day of January A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4013 
Re: Crow 


...The claimant complains particularly of lack of medical attention by his 
captors, both in respect of treatment for his wounds after capture, for a three 
weeks’ attack of dysentery later, and for the stomach ailment with which he 
was later afflicted. He claims that this lack of attention was the cause of the 
duodenal ulcers which developed later. It is always difficult to determine 
whether delay and inadequacy of medical treatment were the result of culpable 
neglect so as to constitute maltreatment, or whether they were the inevitable 
result of the disorganized conditions prevailing on account of the existence of a 
state of war. In this case, however, there does seem to have been a succession of 
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delays and neglects in the providing of proper medical care. Though a mal- 
treatment award cannot be directed towards providing pecuniary compensa- 
tion, I would recommend an additional nominal award of $50.00... 


Dated this 17th day of June, A.D. 1954. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4124 
Re: Clough 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


There is evidence that this claimant, during the period when he was in 
custody of the Gestapo, was repeatedly beaten and subjected to various tor- 
tures for the purpose of forcing him to divulge information. The claimant 
alleges that this treatment resulted, among other things, in impairment of his 
vision, which necessitated two operations. This condition is corroborated by the 
opinion of Dr. Samuel Engel, who had the claimant under his medical care for 
four years, and he certifies that in his opinion the claimant’s condition was 
primarily caused by ill-treatment while a prisoner of war. 


Though this Commission has no jurisdiction to recommend compensation 
for pecuniary loss suffered by members of the Armed Services, I would 
recommend a nominal additional award of $200.00. Though this addition brings 
the claimant’s award over the normal maximum of $600.00, I am of the opinion 
that it is justified in view of the extreme brutality of the treatment to which he 
was subjected, the context of his long period of internment, and the resultant 
suffering and incapacity. 

With this variation, I approve the Deputy Commissioner’s report, and I 
recommend that the claimant be paid $627.60 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 20th day of April, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4266 
Re: Emms 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I think, however, that I should refer to a prima facie discrepancy between 
the learned Deputy Commissioner’s findings as to national status, and the 
opinion of the Department of Citizenship and Immigration. I refer to the words 
“notwithstanding the opinion of the Citizenship and Immigration Department, 
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citizenship in 1939 should be held established.”’ In order to indicate that there is 
no real conflict between these two points of view, I would restate the learned 
Deputy Commissioner’s finding as follows: 


Notwithstanding the opinion of the Department of Citizenship and Immi- 
gration to the effect that on 3rd September 1939 the claimant was not in 
possession of ‘‘Canadian domicile’, in the statutory sense, it is established that 
at that time he had “a domicile in Canada’, at common law, and was therefore 
a Canadian by reason of qualification (vi) set forth on page 24 of the Report of 
the Advisory Commission on War Claims. The Department of Citizenship and 
Immigration certifies that the claimant has been a Canadian citizen since the lst 
of January 1947. 


I think I should also restate the method of deduction of insurance monies 
received by the claimant. Though this does not make any difference in a 
property claim of this size, the interests of uniformity make it desirable that 
deduction of insurance should be stated in the method described on page 16 of 
the Report of the Advisory Commission on War Claims. 


I accordingly recommend that the claimant be paid $1753.00 (being the 
established value of the property lost, after deducting the amount of insurance 
payment received) as an award for loss of property at the sinking of the S.S. 
“Athenia”’, with simple interest at 3% per annum from 3rd September 1939, such 
payment to be in order of Priority No. 3 (a), and subject to deduction of 
$1407.00 received from the Government of the United Kingdom, with interest 
adjustment thereon from 28th November 1947. 


Dated this 29th day of October, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4389 


Re: Sister Marie de Jésus Eucharistie 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. I have also notified her, pursuant to the provisions of Rule of Procedure 
No. 20, that I considered it necessary to recommend disallowance of the 
maltreatment claim, and also to recommend disallowance of the claim for loss 
of property unless more specific evidence as to the extent of the alleged loss 
could be furnished. 


No additional evidence has been presented on review, but the claimant has 
relied on a number of general remarks submitted in similar cases and has 
argued that the awards recommended by the learned Deputy Commissioner 
should be maintained and an award granted for personal injury. 


I have very carefully reviewed all the circumstances of this case, and am 
still of the opinion that no valid claim for maltreatment has been established. I 
am still unable to find any evidence that the Soeurs Antoniennes were either 
subjected to specific maltreatment, or were interned in a Japanese-operated 
camp. During the period when they resided in the Bishop’s Palace, the Sisters 
were, according to their own evidence, completely free, and there were no 
Japanese guards whatever in the Palace courtyard during that period. 


Subsequently, while the Sisters were residing in a building or buildings in 
the vicinity of the Bishop’s Palace, they appear to have been subject to the sole 
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restriction that they must not depart. There were no Japanese guards stationed 
on their premises, and the periodic visits of the guards appear to have been 
largely perfunctory and for the purpose of seeing that no one went away. The 
Japanese did not interfere in any way with the Sisters’ mode of living or with 
the management of their house. The Mother Superior was free to go shopping 
in the town for the purpose of purchasing the necessary provisions, and she 
was sometimes accompanied by another Sister. The food supplies, though not 
adequate, were apparently those which were available for the civilian popula- 
tion, and were not restricted in any way by the terms of internment. In other 
words, the claimants had the same food supplies available to them as if they 
had not been interned. In fact there is some evidence that they were occasion- 
ally able to secure additional supplies on something corresponding to a black 
market. 


I am therefore convinced that no actual maltreatment has been established, 
and that the detention of the claimant amounted to house arrest, or enforced 
residence under enemy supervision, and not to internment in a Japanese- 
operated camp or camps. 


Under the War Claims Rules, and under International Law, internment in 
itself does not constitute maltreatment, and is not compensable unless there is 
such a marked departure from humane treatment that there would be a 
consensus among civilized peoples that it constitutes maltreatment. I have not 
been able to find in the materials submitted any evidence that would lead 
to the conclusion that these claimants were subjected to compensable 
malireatment. 


This maltreatment claim is very similar to that presented on behalf of the 
Sceurs missionnaires de l’Immaculée Conception who were also detained at 
Szepingkai (File No. 3101 DOZ—Case No. 8977) which was disallowed by me 
on the basis of a preliminary memorandum dated 2nd December 1957. 


I have no alternative but to concur in the opinion of the learned Deputy 
Commissioner that the claim for personal injury must be disallowed. The War 
Claims Rules distinctly preclude compensation for loss of time spent in intern- 
ment or house arrest, and the resulting loss is therefore not compensable under 
the Rules. 


As to the claim for loss of personal effects, the evidence as to the actual 
method and date of the loss of property is vague and inconclusive. On further 
examination of the claim, in the light of evidence available in a number of 
other similar cases, I am, however, disposed to accept the finding of the learned 
Deputy Commissioner to the effect that this claimant suffered a property loss 
by reason of operations of war between 7th December 1941 and 2nd September 
1945, and that the compensable value of the goods so lost may fairly be assessed 
at $200.00. 

I therefore approve the Deputy Commissioner’s report so far as the prop- 
erty loss is concerned and recommend that the claimant be paid $200.00 for loss 
of property in Manchuria, such payment to be in order of Priority No. 3(a) and 
to bear simple interest from lst January 1946 at 3% per annum. 


For the foregoing reasons, I reverse the recommendation of the Deputy 
Commissioner on the maltreatment claim and recommend that that claim be 
disallowed. I approve the Deputy Commissioner’s recommendation for disal- 
lowance of the claim for personal injury. 


Dated this 7th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 4431 
Re: McKillop 


Since making my report on the review of this claim of the 25th January 
ultimo, I have noticed that, although it was pointed out to the claimant that she 
had the privilege of prosecuting a claim for loss of property at the sinking of 
the S.S. ““Athenia’, she declined to do so. The apparent reasons for the claim- 
ant’s reluctance to prosecute such a claim were ill health and reasonable 
satisfaction with the award of $804.00 received from the Government of the 
United Kingdom. 


On reviewing a number of similar cases, I have come to the conclusion that 
a claimant who formally filed a claim for loss of property, but discontinued it 
by reason of payment of the United Kingdom award, should not be prejudiced 
by such discontinuance. On that basis, it should be assumed that the payment of 
the United Kingdom award is evidence to support the establishment of a valid 
claim pro tanto and that the claimant in such a case is entitled to interest on the 
amount awarded from the date of the loss until the date of payment. 


I would accordingly vary my former report by recommending that this 
claimant be paid $804.00 as an award for property lost at the sinking of the S.S. 
“Athenia’, such payment to be in order of Priority No. 3(a), and to bear 
interest from 3rd September 1939, at 3% per annum; subject to deduction of 
the same capital sum as received from the Government of the United King- 
dom, with interest adjustment from 7th November, 1948. 


Dated this 11th day of February, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4434 
Re: Milne 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendations on the claims for personal injury and death of the late David 
Milne. 


The claimant has been furnished with a copy of the Deputy Commission- 
er’s report and, on review, has waived presentation of further materials. 


I have also notified the claimant, pursuant to the provisions of Rule of 
Procedure No. 20, that I considered it proper to make two slight modifications in 
the awards recommended by the learned Deputy Commissioner: 


(a) In the first place, the award of $11,811.00, representing mainly loss of 
wages for the fourteen month period ending 2nd July, 1948, should 
properly bear interest from the mesne date of the fourteen month 
period (i.e. 2nd November 1947) rather than from the end of the 
period; 

(b) In the second place, the claimant will be receiving the benefit, as of 
2nd November 1947 (since interest will be computed from that date) 
of $11,811, representing the personal injury award, in addition to the 
cash benefit already received from the estate of the late Mr. David 
Milne. Assuming that if Mr. Milne had lived, his wife would have had 
the direct benefit of one-third of the additional amount of $11,811 at 
the time of receipt by him, she would presumably not have received 
the balance until the end of the fifteen year period selected as repre- 
senting his expectancy of life, if at all. I am, therefore, of opinion, that, 
in addition to deducting $18,126.58, representing the accelerated gain 
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in respect of the sum of $50,613.38 already received from Mr. Milne’s 
estate, there must be deducted a corresponding proportional amount to 
represent the accelerated gain in respect of $7,874 (being two-thirds of 
the amount recommended by the Deputy Commissioner as a personal 
injury award. I would estimate the accelerated gain of the $7,874 at 
approximately $2,800, and I would recommend deduction of the last- 
mentioned amount from the “death” award granted by the Deputy 
Commissioner. 


Since my preliminary review of claim for death of the late David Milne, I 
have had the opportunity of further reviewing this claim in conjunction with a 
number of somewhat similar cases. 


I have reached the conclusion that in the present case there is evidence 
that the death of the deceased caused a general dislocation of arrangements in 
the family to which the deceased belonged. As a consequence there appears to 
have been a resulting pecuniary loss in addition to that for which specific 
compensation has been recommended by the Deputy Commissioner. It is, of 
course, difficult to compute the quantum of such pecuniary loss with any degree 
of arithmetical accuracy; but, putting myself in the position of a jury in an 
analogous civil case, I am inclined to estimate it in the (additional) amount of 
$1,000.00. 


The claimant has acquiesced in the proposed alterations in the awards 
recommended by Deputy Commissioner Hyndman. The “death” award, as so 
revised, will therefore be computed as follows: 


Recommended npya Deputy rc OMMISSIONei ym. r., cneen tte tet hte ers $17,015.63 
Deduction for accelerated value of personal injury award .... 2,800.00 
$14,215.63 

Additional award for pecuniary loss occasioned by general 
CISTOCA HO arer eee tee et re ee tanthe tie te oleae Cote peers 1,000.00 
$15;2.1o263 


Although the claim for compensation for death was presented by Mrs. 
Milne, the widow of the deceased David Milne, in her capacity as executrix and 
sole beneficiary of his estate, it appears that the pecuniary loss and consequent 
expenses occasioned by her husband’s death were shared with her by her two 
sons, Alexander Milne and George Gordon Milne. Consequently, pursuant to an 
agreement with her two sons, Mrs. Milne executed a document under seal 
whereby it was stipulated that the proceeds of the “death’’ award should be 
divided among the members of the family in the following proportions: name- 
ly, 25 per cent to each of the sons and the remaining 50 per cent to Mrs. Milne 
in her own right. I am of opinion that the award recommended as compensation 
for death should be distributed according to the agreement reached by Mrs. 
Milne and her sons. 

With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I recommend accordingly there be paid the following amounts: 

(a) to Mrs. Robina Mills Milne, as executrix of the will of David Milne 
deceased, $11,811 as an award in compensation for personal injury to 
the late Mr. Milne caused by maltreatment of him whilst a civilian 
internee in the hands of the Japanese, such payment to be in Order of 
Priority No. (1-2) and to bear simple interest from 2nd November, 
1947, at 3% per annum; 
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(b) $15,215.63 as an award for pecuniary loss occasioned by the death of 
the late David Milne, such amount to be distributed and paid in the 
following proportions, each payment to be in Order of Priority No. 
(1-2) and to bear simple interest from 2nd July 1948 at 3% per 


annum: 

(1) to Alexander Milne—$3,803.91; 

(2) to George Gordon Milne—$3,803.91; 
(3) to Mrs. Robina Mills Milne—$7,607.81. 


Dated this 8th day of December, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4437 
Re: Noble 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 

The claimant’s somewhat elaborate submission on review emphasizes prin- 
cipally his contention that a great many of the goods which he lost were 
practically new at the time of the loss, and should therefore not be subject to a 
substantial deduction for depreciation. The uniform rule applied by the Com- 
mission is that the reasonable market value of consumer goods, however new, 
must be reached by the deduction of an allowance for depreciation. The 
percentage of such deduction varies, of course, with the age and condition of 
the goods, and with their intrinsic nature. The learned Deputy Commissioner 
gave very careful consideration to all these factors on the basis of evidence 
presented to him in the course of two oral hearings. It would, therefore, be 
difficult for me to attempt to vary the valuation at which he has arrived as a 
result of the oral evidence on examination in the light of his wide experience in 
Similar cases. I have, however, conferred with the learned Deputy Commission- 
er on this point, and we have reached the opinion that some of the goods lost by 
the claimant, being practically new, and of such a nature as not to depreciate 
rapidly in value, might be subjected to a somewhat smaller percentage of 
deduction for depreciation than the average fixed in the Deputy Commissioner’s 
report. It is extremely difficult to make any mathematical computation, but I 
would fix the additional allowance at $300.00, representing the difference 
between 10% depreciation and 30% depreciation on articles valued by the 
claimant at, say, $1,500.00. 

There is one other item which, I think, might be made an exception to the 
average rate of depreciation found by the Deputy Commissioner. I refer to the 
automobile, for whose loss the $533.00 is claimed. 

I have carefully examined the method of computation by which the claim- 
ant arrives at this amount, and it seems at least arguable that the $533.00 
represents the already depreciated value of the motor vehicle at the relevant 
time, namely 30th June 1941. The value estimated by the claimant is made up 
of original second-hand cost about that time, plus expenditure for rebuilding 
the automobile to make it serviceable, plus cost of further repairs necessitated 
by bombing damage, minus allowance made by British authorities on “‘compul- 
sory re-sale to Army” on 30th January 1942 at the nominal price of $300.00 
(Straits). 
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Some question might arise as to the validity of this item as a basis for 
compensation against the Canadian War Claims Fund. It may, as Advisory 
Commissioner Ilsley pointed out on p. 68 of his Report, be necessary in some 
cases to draw a fine line between acts of the military authorities which were or 
were not acts of actual warfare. The claimant does not seem to be definitely 
sure of the purpose for which the British Army requested his car, but his 
inference from the circumstances was that it was intended for destruction in 
order to prevent it falling into the hands of the Japanese. I am inclined to give 
him the benefit of the doubt on this point, and therefore the item would come 
under Class 25 on p. 68 of the Advisory Commissioner’s Report, as “loss of 
property outside of Canada resulting from orders given in a theatre of actual 
warfare by Allied military authorities for the purpose of denying or diminish- 
ing the use of such property to the enemy.” 


I would accordingly reinstate the deduction of $159.90 made by way of 
depreciation on the claimant’s estimated value of this item. 


The result of these two variations is to add $459.90 to the amount recom- 
mended by the Deputy Commissioner, making a total of $3,675.90. 


I may mention that the claimant is perhaps still in a less favourable 
position than the majority of those having similar claims, as he did not make 
any claim against the Government of Canada for interim non-capital compen- 
sation. This Commission has, however, no jurisdiction to remedy that 
discrepancy. 


With the foregoing variations, I approve the report of the Deputy Commis- 
sioner and I recommend that the claimant be paid $3,675.90 as an award for 
loss of property in Singapore, such payment to be made in orders of Priority 
Nos. 3(a) and 3(b), and to bear simple interest from Ist January 1946 at 3% 
per annum; subject to deduction of $3,115.91 received from the Government of 
Canada, with interest adjustment from 6th February 1947. 


Dated this 8th day of November, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4439 
Re: Porchon 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


On review, the claimant has submitted numerous arguments and additional 
information, in support of the contention that the learned Deputy Commission- 
er’s recommendation should be reversed and an award recommended. The 
Commission has also conducted an independent examination of the circum- 
stances surrounding the claimant’s alleged losses and has received valuable 
corroboration in the form of a letter from Mr. James P. Manion, who was 
Acting Commercial Attache at the Canadian Legation in Paris at the time of 
the evacuation of the French Capital. 


Mr. Manion’s statements confirm the background of the losses as alleged by 
the claimant, though unfortunately there is no evidence available to establish 
conclusively that the goods had disappeared during the course of World War II. 
I think, however, that the materials now on hand are sufficient to warrant a 
reasonable inference that most, if not all, of the claimant’s goods disappeared 
during World War II, and may therefore be presumed to have been requisi- 
tioned by the Germans or to have been looted by soldiers or civilians. 
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It is extremely difficult to estimate, with mathematical accuracy, the value 
of the goods lost. I was very favourably impressed by the attitude of the claim- 
ant, and he showed no disposition to exaggerate the extent of his losses. In 
view, however, of the weakness of the presumption that all his goods were lost 
by operations of war, and in view of the inevitable depreciation in the market 
value of consumer goods, I consider that $2,000.00 would be a reasonable 
estimate of the compensable loss under the provisions of the War Claims Rules. 
This estimate is composed of $500.00 for the loss of a motor vehicle and 
$1,500.00 for the loss of the remaining articles. 


For the reasons mentioned by the learned Deputy Commissioner, the portion 
of the claim relating to goods lost in connection with embarkation at Bordeaux 
must be disallowed. 


The claimant filed an application with the Government of Canada for 
compensation under an Order in Council authorizing payment of capital com- 
pensation for employees who suffered losses by operations of war. He was 
found to be ineligible for such compensation owing to the fact that he was 
locally-engaged employee and not a civil servant within the meaning of the 
Civil Service Act. 


On the other hand, it would appear that the claimant would have been 
able to receive at least partial compensation for his losses from the French 
authorities, and therefore this Commission is bound to recommend deduction of 
the amount which he would have received from that source if he had filed and 
prosecuted a claim with reasonable diligence. I am, however, of opinion that 
undue delay would result from postponement of my recommendation until I 
might be in a position to assess with reasonable certainty the possibilities of 
recovery of compensation from such other source. I therefore proceed to make 
my recommendation on the basis of the information now available, leaving it to 
the Treasury Board (pursuant to War Claims Regulation 4(4)) to determine the 
portion, if any, of the recommended payment which should be paid from the 
War Claims Fund and the time at which such portion may be paid. 


Having reviewed the report of the Deputy Commissioner, I reverse his 
recommendation, and I accordingly recommend (subject to the foregoing reser- 
vation as to deduction) that the claimant be paid $2,000.00 as an award for loss 
of property in France, such payment to be in order of Priority No. 3 (a) and to 
bear simple interest from lst January 1946 at 3% per annum. 

Dated this 3lst day of October, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4441 
Re: Paquin 


Claim for maltreatment to the amount of $10,000.00. 


In June 1940, the claimant, at that time manageress of a hotel at Bou- 
logne-sur-Mer, France, was arrested by the Germans, interned or kept under 
house arrest until September 1944. On a sheet attached to her Form F, she 
furnishes the following particulars: 


“Captured at Boulogne-sur-Mer in the Pas de Calais in June 1940. Confined 
in a shed of the harbour-station about one and a half to two months. Taken 
from there to Marc en Baroel where some Germans had a camp of German 
civilian prisoners. In September they took us from the town of L’Isle and 
put us in groups of four or five into uninhabited houses designated by 
them. From that time on they called us female civilian prisoners under 
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house arrest. We could not leave that house for any reason. We had to go 
to the French soup kitchens to be fed. The French Navy granted us a few 
food and fuel coupons. In March 1941 the German police came to get me 
and take me to the town of Cambrai, this time with another group of 
female prisoners. There again the same treatment, this time with closer 
supervision. In May they came and got me to take me to jail in D’Ouais. 
Regrouping of prisoners to be taken to Camp Liebenau, Wuttenberg in 
Germany. In November, another move. I was returned to L’Isle, France, 
where I came back to the same conditions. In this mock supervised liberty, 
under continual bombardments, they came and fetched me without giving 
any reasons and locked me up in their kommandantur station several 
times. In France, more of a prisoner than ever and not able to write or 
receive mail, which were permitted to us in Germany. This lasted until the 
liberation of L’Isle in September 1944.” 


The claim is further based on the following answers found in Form F: 
9. Give full particulars of maltreatment suffered. 
No details except suffering and hunger. 
10. Did the above maltreatment result in incapacity for work? 
Yes, from weakness. 


11. Did the above incapacity for work subsist after your liberation? If so, 
give full particulars of the incapacity and attach medical certificate 
establishing such incapacity: 


Yes, general weakness, three surgical operations for intestinal 
disorders. 


12. Have you suffered any pecuniary loss as a result of the above incapaci- 
ty? If so, state the amount of the loss and give full particulars of how 
this amount is made up: 


Four years’ wages at the rate of a minimum wage of two thousand five 
hundred dollars ($2,500.00) per year, a total of ten thousand dollars 
($10,000.00). 


Heard before the undersigned in Montreal on November 3, 1954, the 
claimant stated that before her internment her health was excellent; that she 
lost some 30 or 40 pounds in the course of her internment, weight that she has 
now more than regained; that her health was affected by the shortage of food 
during the internment; that after her liberation, she underwent a surgical 
operation of the intestine at Lille, France; that she returned to Canada in 1945; 
that she resumed work 5 months after her arrival; that she underwent 2 or 3 
other operations to the intestine in 1951; that she suffers from tumour of the 
intestine; that she now has a position as assistant hotel manager in Montreal, 
but that she cannot work as many hours as before her internment. 


The claimant has not produced any medical evidence to establish the 
relation between the alleged maltreatment and the disorders and operations she 
mentions, nor the incapacity resulting from them. 


Moreover, her claim does not rest on the alleged incapacity but only on the 
loss of wages incurred during her four years of internment or house arrest. 
Unfortunately for the claimant, the Rules of this Commission do not admit 
claims for loss of wages by reason of internment: 


“Claims for loss of income during internment cannot be allowed as intern- 
ment is legitimate and is not the basis of an admissible claim. Such claims 
were consistently refused after the last war.” 


CRIA. p; 63 no, 9): 
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Under these circumstance the claim cannot be allowed. 
From the foregoing, 
The claimant’s claim is rejected. 


Montreal, December 2, 1954. 
(Sgd) FERNAND CHOQUETTE 
Deputy Commissioner 


Note: Disallowance confirmed by Chief War Claims Commissioner 8th 
February 1955. 


CASE No. 4486 
Re: Zimmer 


...1 therefore recommend that the claimant be paid $4,930.65 as an award for 
loss of property in North Borneo, such payment to be in orders of Priority Nos. 
3(a) and 3(b), and to bear simple interest from Ist January 1946 at 3% per 
annum; subject to deduction of $1,524.34 received from the North Borneo War 
Damage Claims Commission, with interest adjustment from an estimated 
mesne date of 31st July 1951. 

Dated this 12th day of October, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4488 
Re: Elliott 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further arguments in support of the 
contention that the recommendation of the Deputy Commissioner should be 
reversed and an award recommended. 

Though the evidence presented in support of this claim is in some respects 
meagre, the case is one in which it is naturally difficult for the claimant to 
present fully detailed and satisfactory evidence. 

It appears, however, that the Canadian Government plan for compensation 
of servicemen for loss of their personal effects does not extend to a case such as 
the present one, where the loss occurred after the death of the serviceman. It 
therefore appears that the War Claims Rules do not preclude the Commission 
from recommending compensation for goods lost in the course of shipment 
after the decease of the serviceman. 

The Director of Estates of the Department of National Defence has certified 
that the late Lieutenant Elliott’s file in that Department contains copies of 
letters informing his widow of the loss of her deceased husband’s effects at 
sea, due to enemy action. The Director also certifies a copy of a list of personal 
equipment lost, and the Administratrix declares the value of the lost property 
to have been $750.00. As indicated above, it is very natural that the Adminis- 
tratrix is unable to assign a detailed value to each of the individual articles 
lost. It must be remembered that cost price, replacement value, and value to 
the claimant, though factors in the determination of market value, cannot be 
regarded as ultimate criteria of compensable value under the War Claims 
Rules. The Commission is bound to assess compensable value at the fair market 
value as of 30th June 1939. In view of all the circumstances of the case, I would 
fix the compensable value of the goods lost at $500.00. 
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The evidence indicates that the only assets of the Estate of the late Charles 
Thomas Elliott, apart from the personal belongings which were lost, was an 
undivided interest in some real estate in Ontario, which was not of any great 
value. Apparently the property is occupied by the deceased’s widowed mother. 
Though the circumstances of this situation are not entirely clear, it appears 
probable that the accelerated benefits in the estate of the deceased which accrue 
to the present claimant by reason of his premature death were less than the 
benefits which she would have enjoyed if he had lived out his normal expect- 
ancy of life. I am therefore of the opinion that no deduction should be made in 
respect of the acceleration. 


It appears by inference from the information on file that the deceased left 
no issue to share in his estate. I have not considered it necessary to hold up the 
adjudication further for inquiry into that point, as obviously if there were 
children of the marriage they would be Canadians, and therefore eligible to 
share. The award recommended should be held by the Administratrix for 
disposition under the Intestacy Laws of Ontario, where the deceased was 
domiciled at the time of his death. 


I accordingly reverse the decision of the learned Deputy Commissioner, 
and I recommend that the claimant be paid $500.00 as an award for loss of 
property at sea due to enemy action, such payment to be in order of Priority 
No. 3(a), and to bear simple interest from an estimated date of 2nd November 
1942. 


Dated this 17th day of April, A.D. 1956. 


(Sgd) THANE A, CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4493 
Re: Placek 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and have waived presentation of further materials on review. 


I very carefully reviewed these claims in conjunction with Case No. 
9288—Gruber. Like Gruber, the present claimant Charles Placek appears to 
have been owner of a one-third interest in the business enterprise known as 
Placek & Co. For the reasons mentioned in the Gruber case, I am of the opinion 
that the claimant is entitled to an award, which I would fix at $4,000.00, for loss 
of articles belonging to the original stock or equipment of the enterprise which 
were confiscated, looted, or destroyed by operations of war during the period 
between his naturalization on 6th March 1944 and the end of hostilities on 8th 
May 1945. 


It also appears from the evidence that the present claimant Charles Placek 
was the owner of 114% of the issued share capital of an incorporated company 
known as Jepa & Co. Ltd., whose tangible assets disappeared under circum- 
stances similar to those involved in the case of Placek & Co. By analogy, and 
again placing myself in the position of a jury, I would estimate the compen- 
sable loss of the claimant in respect of the Jepa assets (limited to the period of 
World War II when he was a Canadian national) at $3,000.00. 


The two foregoing items would increase the award recommended for 
Charles Placek by $7,000.00. 

As to the claim of Mrs. Anny Placek for loss of personal property, 
household goods and chattels, the learned Deputy Commissioner placed a value 
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of $6,000.00 on the contents of her apartment, that amount being presumably 
related to the time at which the goods were ultimately removed by the German 
occupants. I feel myself impelled to disagree with the conclusion of the learned 
Deputy Commissioner to the effect that there was only one seizure or confisca- 
tion, which occurred in March 1939. Such confiscation as then took place is, in 
my opinion, entirely consistent with the possibility that the Germans who then 
took possession of the premises and their contents might later have vacated the 
premises without removing any of the movable property. I therefore believe 
that the actual removal of the goods to Germany is not merely a continuation 
of the original seizure, but constitutes a fresh and separate act of dispossession 
in an entirely different degree, and therefore, since it occurred at a time when 
the claimant Mrs. Placek was a Canadian national, gives rise to a compensable 
claim under the War Claims Rules. The estimate of value made by the learned 
Deputy Commissioner seems entirely fair and reasonable in the circumstances. 
I would therefore recommend that Mrs. Placek’s award be increased in the 
amount of $6,000.00 by reason of this item. 


As to the claims for damage to immovable property, I agree with the 
learned Deputy Commissioner that the documentary proof of ownership by the 
claimants is not technically so complete as may be desired. I am, however, not 
disposed to disturb his finding that the cumulative effect of the testimony and 
other materials is sufficient to support the conclusion that the claimants were 
the lawful owners of the respective shares claimed in the various properties. 
For the reasons mentioned in Case No. 1486—Whitehead, any confiscatory 
measures enacted or carried out by the German authorities during their occu- 
pation of Czechoslovakia, either before or during the period of World War II, 
should be considered as invalid ab initio, and therefore as ineffective to divest 
the title and ownership of the claimants. 

With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I accordingly recommend that there be paid to the claimants the 
following sums as compensation for loss of property in Czechoslovakia, each 
payment to bear simple interest from Ist January 1946 at 3% per annum: 

(a) To Charles Placek $98,350.00, such payment to be in orders of Priority 
Nos. 3(a) to 6(b) inclusive; 

(b) To Mrs. Anny Placek $10,786.00, such payment to be in orders of 
Priority Nos. 3(a) to 4(b) inclusive. 

Dated this 17th day of April, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4495 


Re: The United Church of Canada 


By my recommendation of 21st October 1955, I noted that the award 
recommended for payment to the claimant Ernest Black Struthers was arrived 
at by Deputy Commissioner Hyndman through the deduction of $1,500.00 
advanced to that claimant by The United Church of Canada on account of the 
loss of his goods. I then reserved the question of the propriety of repayment to 
The United Church of Canada of the amount so advanced. 

Since then, the claimant filed with the Commission an assignment and 
transfer to The United Church of Canada of the $1,500.00 portion of his claim 
representing the advance made to him by the Church shortly after his loss, and 
subrogation of The United Church of Canada to any entitlement he may have 
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in respect to that portion of his claim. From all the circumstances of the case, I 
infer an obligation on the part of the original claimant to repay to The United 
Church of Canada the advanced sum of $1,500.00 if and when he received it 
from another source of compensation. Following the practice laid down in the 
case of Brock Frederick Jamieson—Case No. 2110—I am therefore of opinion 
that the $1,500.00 and relevant interest should be repaid to the Church. 


I therefore recommend that, in addition to the amount paid to the original 
claimant Mr. Struthers, pursuant to my recommendation of 21st October 1955, 
there be paid to The United Church of Canada, by way of subrogation to the 
portion of Mr. Struthers’ claim relative to the amount advanced to him by the 
said Church, the sum of $1,500.00 for loss of property by Ernest Black Struth- 
ers in China, such payment to be in order of Priority No. 3(a) and to bear 
simple interest from lst January 1946 at 3% per annum. 


Dated this 16th of February, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4496 
Re: White 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review, though she 
expresses herself as being disappointed by the smallness of the recommended 
award. 


Owing to the difficulty of segregating the claimant’s property and her 
interest in communal property from the property and interest of her husband, 
who was not a Canadian at the time of loss, and owing to the consequent 
difficulty of determining if the loss of any of the goods claimed has been 
compensated by the Malayan War Damage Commission, it appears to me that 
the learned Deputy Commissioner has made as good an estimate as possible of 
the loss actually suffered by the claimant in her own right. I should be very 
hesitant indeed to disturb the findings which he has reached after careful 
consideration on the basis of an oral hearing. 


The valuation fixed by the Deputy Commissioner is the fair market value 
of the goods as at 30 June 1941, and the applicable rate of conversion from 
Straits dollars would be the prevailing rate of exchange at that date. The 
recommended award is therefore equivalent to Canadian $775.20. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I therefore recommend that the claimant be paid $775.20 as an award for 
loss of property in the Straits Settlements, such payment to be in order of 
Priority No. 3(a) and to bear simple interest from 1st January 1946 at 3% per 
annum. 


Dated this 8th day of March, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
NoTE: The Deputy Commissioner’s Report indicates that compensation respect- 


ing the articles concerned in this award was refused by the Malayan War 
Damage Claims Commission on account of the luxury nature of such articles. 
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CASE No. 4497 
Re: Goss 


On 31st January 1955, I approved the recommendation of Deputy Commis- 
sioner Hyndman for payment to the claimants, as Administratrices and 
beneficiaries of the Estate of Lorna Margaret Faulds Goss, of $2,200.00 as an 
award for the loss of personal property of the late Mrs. Goss at the sinking of 
the SS “‘Lady Hawkins” on 19th January 1942. 


Mrs. Goss herself lost her life at the time of the disaster. She died intestate, 
and the beneficiaries of her estate were her husband, John Munro Goss, and her 
two sisters, the claimants. 


John Munro Goss died in 1944, apparently also intestate. The learned 
Deputy Commissioner found that Mr. Goss left as his heir his mother, Mrs. 
Ethel Munro Goss, also a Canadian citizen at all material times. He went on to 
refer to an assignment by Mrs. Ethel Munro Goss to the claimants of all her 
claim share and interest in any compensation payable in respect of the loss of 
the late Mrs. Lorna Margaret Faulds Goss. The learned Deputy Commissioner 
concluded this part of his report by stating that consequently, the only 
individuals interested in the claim are the two sisters of the late Mrs. Goss, the 
administrators above-mentioned. 


I took these portions of the learned Deputy Commissioner’s report to imply 
a finding that Ethel Munro Goss had been sole beneficiary of the estate of John 
Munro Goss, and therefore had been competent to assign the whole of his share 
to the claimants. I accordingly approved the recommendation of the Deputy 
Commissioner without variation. It was subsequently brought to my attention 
that the next-of-kin of John Munro Goss, and consequently the beneficiaries of 
his estate, include not only his mother, but also his two sisters, Mrs. Enid Goss 
Lowe and Mrs. Mary Goss Galloway. According to the English common law, 
which I understand to be in force in most of the Canadian Provinces, if an 
intestate dies leaving no widow or issue but is survived by his father and/or 
mother, the father and/or mother take his estate to the exclusion of brothers 
and sisters. Apparently assuming this to be the relevant law, the learned 
Deputy Commissioner concluded that Mr. Goss’ mother was the sole beneficiary 
of his estate, and that his sisters had no interest in this claim and therefore 
their national status was irrelevant. On that assumption, the elder Mrs. Goss 
could assign the whole share of her deceased son. 


It appears, however, that John Munro Goss was domiciled in Ontario, and 
that the statute law of that province has departed from the English common 
law, so as to enable the brothers and sisters of an intestate to share (per capita) 
with the father and/or mother. According, therefore, to the Devolution of 
Estates Act of Ontario, Mr. Goss’ mother, Ethel Munro Goss, and his two sisters, 
Mrs. Lowe and Mrs. Galloway, would share equally in the distribution of his 
estate, and consequently in entitlement to his share of this claim. It therefore 
became necessary to investigate the national status of Mr. Goss’ two sisters in 
order to ascertain whether, or not, a share of the award would survive for their 
respective benefits. 


It has now been ascertained that Mrs. Lowe became a citizen of the United 
States in 1942. She would therefore neither be eligible to receive a portion of 
the award, nor would she be competent to assign it to anyone else. The 
one-sixth share of the total award, for which she would have been eligible if 
she had been a Canadian citizen at time of presentation of the claim, according- 
ly lapses. 

Mrs. Mary Goss Galloway also became a citizen of the United States, but not 
until 3lst January 1955. As she was born in Canada and retained her Canadian 
status until that date, she would be a Canadian citizen at time of presentation 
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of the claim, and would therefore be eligible to receive one-sixth of the total 
award. She has now assigned and transferred her share in the award to the 
claimants for their sole benefit in equal shares. 


Mrs. Ethel Munro Goss was born at Toronto, Ontario on 21st March, 1878, 
and she is deemed to have been a natural born Canadian citizen at time of 
presentation of the claim. She has therefore competently transferred and 
assigned her share of the claim to the claimants. 


The claimants have therefore become eligible beneficiaries of five-sixths of 
the compensation to which their sister, Mrs. Lorna Margaret Faulds Goss, 
would have been entitled if she had lived, and it accordingly becomes necessary 
to reduce the recommended award by one-sixth, which represents the lapsed 
share of Mrs. Enid Goss Lowe. I accordingly amend my report of 3lst January 


1955, and also vary the recommendation of the learned Deputy Commissioner 
to that extent. 


I now recommend that the claimants, as administratrices of the estate of 
Lorna Margaret Faulds Goss, be paid $1,833.33 as an award for loss of personal 
property of the said Lorna Margaret Faulds Goss at the sinking of the SS 
“Lady Hawkins”, such payment to be in order of Priority No. 3(a), and to bear 
simple interest from 19th January 1942 at 3% per annum, and to be for the 
benefit of Mrs. Lois Imlah Norman and Miss Flora Jean Faulds in equal shares 
(including the shares of the estate of John Munro Goss assigned to them by 
Ethel Munro Goss and Mary Goss Galloway). 


Dated this 24th day of October, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4527 
Re: Elliott 


The grievance of the claimant is that he is not allowed any maltreatment 
award in respect of the time spent in the custody of the Russians. Admittedly, 
the hardships endured in that period may have been even more severe than 
those suffered in many periods of custody by the Germans but hardships in the 
custody of the Russians obviously do not constitute maltreatment, whose 
essence is improper conduct on the part of an enemy captor. It is unfortunate 
that this claimant cannot be compensated for the rigours of an exceptionally 
long and severe box-car trip, and for other privations endured after liberation 
by the Russians... 


Dated this 5th day of November, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4672 
Re: Rudyk 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and has waived presentation of further materials on review. The 
claimant intimates that he did not suffer any maltreatment or indignity at the 
hands of his captors, and that he had filed his application on the strength of a 
news report to the effect that all former prisoners of war would receive a basic 
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payment irrespectively of maltreatment. The basic award was, of course, avail- 
able only in cases where the general presumptions of maltreatment recognized 
by my Report under P.C. (1953) 857 were not rebutted by the circumstances of 
the individual case. One group of cases in which the presumptions are consid- 
ered by the Commission to have been rebutted, is the group in which claimants 
were hospitalized for practically the whole period of their detention, and have 
not submitted evidence of undue lack of care or other specific maltreatment. 


For the reasons mentioned by the Deputy Commissioner, I therefore 
approve his report. and recommend that this claim be disallowed. 


Dated this 9th day of March, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4699 
Re: Primeau 


These claims were originally referred for hearing to Deputy Commissioner 
Choquette. The hearing took place at a time when the somewhat fragmentary 
information available to the Commission indicated that the portion of the 
claimants’ detention at Zikawei was spent in a camp operated by the Japanese. 
On the strength of the information then available, the learned Deputy Commis- 
sioner reported that the claimants had been interned for 651 days and 688 days 
respectively in a camp operated by the Japanese at Zikawei, although he held 
that the period of detention at Suchow constituted only house-arrest or 
enforced residence under enemy supervision. He accordingly recommended a 
per diem maltreatment award in the sum of $651.00 to Rev. Adrien Lavariére, 
and of $688.00 to Rev. Ls. Jos. Primeau. In the case of Rev. Primeau, who had 
made additional claims for personal injury and for loss of property, the 
Deputy Commissioner recommended disallowance of those additional claims. 


Copies of the learned Deputy Commissioner’s reports dated lst June 1954 
were furnished shortly afterwards to the claimants respectively. 


The Deputy Commissioner’s reports then came before me for review. In 
the light of fuller information which had then reached the Commission respect- 
ing conditions of internment of Zikawei, I appointed Deputy Commissioner 
Choquette as Special Examiner for the taking of more detailed viva voce 
evidence in relation to the review of these two claims. The claimants were 
accordingly notified that a second hearing would be held, and the second 
hearing, at which the claimants both appeared and gave evidence, took place at 
Montreal on 4th October 1954. 


It may be pertinent at this point to refer to the contents of a memorandum 
submitted by counsel for the claimants to the Honourable, the Minister of 
Justice, in which he refers to the proceedings in these two claims in the 
following terms: 


“At first two of the claims were accepted by the Commission; the claimants, 
notified accordingly, were expecting cheques to pay such indemnities when, 
in face of the many claims to come for damages sustained in similar cases 
by so many people, the Commission reversed the decision and again ordered 
another hearing after which a report was sent to the effect that the original 
decision regarding those two claims was reversed and that the claims of the 
fifty odd other members of the same congregation were also rejected.” 


It is clearly not correct to say that the two claims were accepted by the 
Commission, as review by the War Claims Commissioner had not been com- 
pleted. The claimants therefore had no ground to expect their cheques, as they 
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had been clearly notified that the findings of the Deputy Commissioner were 
still subject to review by the Chief Commissioner. Nor is it correct to say that 
the Commission reversed the decision and again ordered another hearing. The 
original decision of the Deputy Commissioner was not at that time reversed but 
the further hearing was directed for the purpose of obtaining additional and 
more detailed information. Nor is it correct to say that a report was sent to the 
effect that the original decision regarding those two claims was reversed; no 
such notification was sent until my letter of 14th February 1958 to which I will 
later refer. Nor is it correct to say that a report was sent that the claims of 50 
odd other members of the same congregation were also rejected; it is true that 
a copy of the Deputy Commissioner’s recommendations to that effect was sent 
in the other cases, but those recommendations were still under review by the 
Chief Commissioner until a considerable time after the submission of the 
memorandum to the Minister or Justice. 


After careful consideration of the materials and evidence submitted at the 
second hearing held before Deputy Commissioner Choquette as Special Exam- 
iner, I was of the opinion that the detention of the claimants at Zikawei Civic 
Centre amounted to house-arrest or enforced residence under enemy supervi- 
sion, and that the place of detention there was not a camp operated or directly 
controlled by the Japanese. I accordingly notified the claimants by letter to 
their Counsel dated 14th February 1958 that I considered it necessary to 
reverse the Deputy Commissioner’s recommendations for per diem maltreat- 
ment awards, and to recommend disallowance of the maltreatment claims. The 
claimants have not submitted any additional materials in response to this 
notice, but have indicated that the arguments submitted on review of similar 
claims by members of the Jesuit Order should apply with equal force to these 
two claims. Counsel for the claimants further intimates his readiness to attend 
additional hearings if the Commission regards them as being necessary for the 
equitable decision of the claims, but gives no intimation that any additional 
evidence is now available for presentation at such further hearing. The Com- 
mission does not know of the availability of any additional relevant evidence, 
and can therefore see no object in the holding of a further hearing in addition 
to the exhaustive second hearing already conducted. I have carefully considered 
the maltreatment claims in these two cases, both in the light of the evidence 
specifically submitted in these cases, and in the light of the general evidence, 
materials, and arguments submitted in the numerous cases of other Jesuits who 
were detained at the Zikawei Civic Centre. I have exhaustively reviewed such 
materials in my report on case No. 6078 Rev. Rosario P. Renaud. For the 
reasons set forth in the report of Deputy Commissioner Choquette in that case, 
as well as in my own recommendation on the same case, I see no alternative 
but to conclude that detention of the claimants in the Zikawei Civic Centre did 
not constitute internment in a camp operated or directly controlled by the 
Japanese, and therefore did not entitle the claimants to automatic per diem 
maltreatment awards. I similarly conclude that the claimants have not estab- 
lished any serious or actual maltreatment such as would be compensable 
under the provisions of the War Claims Rules. 


I therefore reverse the recommendation of the Deputy Commissioner on 
the maltreatment claims in these two cases, and I recommend that the mal- 
treatment claims be disallowed. 


Since no maltreatment is established, the claim of Rev. Ls. Jos. Primeau 
for resulting personal injury must also be disallowed, and for that reason, as 
well as the reasons mentioned by the learned Deputy Commissioner, I recom- 
mend accordingly. 


As to the claim of Rev. Ls. Jos. Primeau for loss of property, the learned 
Deputy Commissioner recommended disallowance of this claim on the ground 
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that it should have been made by the Jesuit Order to which the claimant 
belonged at the time of the loss. An examination of the items whose loss is 
alleged indicates that some of the articles concerned were such as would belong 
to the furnishings of a church or other place of religious worship. They would 
therefore obviously belong to the religious Order concerned. Others of the lost 
articles, however, were in the nature of personal belongings, which in the 
absence of vow of poverty might naturally belong to an individual member. In 
cases of loss of such personal belongings, the Commission has more recently 
adopted the procedure of allowing the individual members of religious Orders 
(though bound by a vow of poverty) to present a claim for the loss sustained, 
leaving it to the individual members and the Order to determine the ultimate 
equitable entitlement to any awards which may be made. 

Following that line of procedure, I am now inclined to the view that an 
award may properly be made to the claimant Rev. Ls. Jos. Primeau, on the 
understanding above mentioned. Of the articles whose loss is claimed, approxi- 
mately $500 would obviously fall in the category of ecclesiastical property, 
whereas the remaining $1300 might properly be classed as personal belongings. 
Following the principles of the War Claims Rules that loss of property must be 
assessed on the basis of actual market value, with due allowance for deprecia- 
tion, I would assess the compensable loss of personal articles at $1040, and 
(subject to arrangement to be made between this claimant and the Jesuit 
Order) I would find that he suffered a compensable property loss in that sum. 
The other items will remain open for consideration from the point of view of a 
possible award to La Société de Jésus du Bas-Canada. 

I therefore vary the recommendation of the Deputy Commissioner as to the 
property claim, and I recommend that Rev. Ls. Jos. Primeau be paid $1040.00 
as an award for loss of property in China, such payment to be in order of 
Priority No. 3 (a) and to bear simple interest from 1st January 1946 at 3% per 
annum. 


Dated this 14th day of March, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4701 
Re: J. Kaufman Limited 


A first recommendation on the present claim was made on June 25, 1955. 
Further evidence having been supplied by the claimant, the claim has now been 
submitted to the undersigned for reconsideration. The evidence in question 
consists of the following documents: 

(a) A letter from Thomas Meadows & Co. Ltd., dated Le Havre, November 
6, 1954, certifying that the goods in question were delivered by this firm to shed 
No. 17 at Le Havre for loading on the SS “Ringulv’” which was due to sail at 
the beginning of June 1940 and that the said firm, after the exode, was unable 
to find any trace of these goods; and 

(b) A letter from the Compagnie Generale Transatlantique, dated Le 
Havre, November 7, 1954, certifying that the said goods were duly delivered to 
shed No. 17 at the beginning of June 1940 for loading on the SS “Ringulv” 
which was due to sail on June 10th of the same year, and that the crate which 
had contained the goods was found after the exode empty of its contents; 

Considering that this further evidence fills the gaps which occurred in the 
evidence submitted previously and sufficiently establishes the presumption of 


theft or looting which arises from the disappearance of belongings in an active 
theatre of war (R.A.C. p. 57, para. 2); 
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Considering that the amount of $2,173.80 is a reasonable estimate of the 
market value of the goods at the time of their loss and that the claimant has 
grounds for claiming this amount minus the sum of $479.33 which he received 
from his insurance agents, i.e. a total balance of $1,694.47; 


Considering therefore that there is reason to revise the recommendation of 
June 25, 1954 and to satisfy the claimant’s claim to the extent of the said 
amount of $1,694.47; 


From the foregoing: 


The undersigned recommends that a sum of $1,694.47 plus interest at 3% 
as from January 1, 1946 be paid to the claimant as an award for loss of 
property. 


Quebec, July 26, 1955. 
FERNAND CHOQUETTE 


Deputy Commissioner 


NoTE:—Recommendation approved by Chief War Claims Commissioner subject 
to W. C. Reg. 4(4)—22nd November 1955. 


CASE No. 4749 
Re: Green 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


The claimant has also been notified, under the provisions of Rule of 
Procedure No. 20, that it might be necessary to revise downward the Deputy 
Commissioner’s award, in the following respects: 


(a) By a deduction of depreciation from the value allowed for the lost 
articles, to bring such valuations in line with those usually allowed by 
the Commission; 


(b) By deduction of an amount which the claimant should have received if 
he had taken the precaution of insuring his goods against war risk. 


As to (a), I have carefully considered this aspect of the case, and have 
reached the conclusion that it is necessary to deduct, say, twenty per cent from 
the valuations allowed by the Deputy Commissioner. If this deduction is 
applied to the articles lost, exclusive of cash, the total valuation is reduced to 
$836.00. On a survey of numerous similar cases, I believe this amount is at least 
fully in line with what is generally allowed by the Commission in comparable 
circumstances. 


As to (b), I have also carefully considered this point. In answer to my 
notice under Rule of Procedure No. 20, the claimant states that he carried no 
insurance on his personal belongings, as he was not aware that war risk 
insurance was available. Though it was the part of prudence to carry insurance 
in such circumstances, I have reached the conclusion that it was not the practice 
of the ordinary normal traveller to do so. I shall therefore not deduct the 
amount which a war risk insurance policy would have yielded. I must point 
out, however, that this exemption applies only to private chattels carried with a 
traveller or in his baggage, and does not extend to goods shipped as cargo. 


With the foregoing variation, I approve the report of the Deputy Commis- 
sioner and I accordingly recommend that the claimant be paid $836.00 as an 
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award for loss of personal property at the sinking of the M.V. Munster, such 
payment to be in order of Priority No. 3 (a), and to bear simple interest at 
three per cent per annum from 7th February 1940. 


Dated this 3lst day of January, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 4948 
Re: White 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has omitted submission of further materials. 


This is one of a group of cases in which the period of custody was short, 
and this fact, combined with the absence of evidence disclosing any really 
serious maltreatment, was considered to rebut the general presumptions of 
maltreatment recognized by my Report under P.C. (1953) 857. I have purpose- 
ly reserved my review of this group of cases until a late stage in the adjudica- 
tion of prisoner of war claims, in order that special consideration might be 
given them as a group. As a result of this special consideration, I have come to 
the conclusion that the privations and exposures to which prisoners who were 
captured during the last few months of the war were subjected were in many 
cases extremely severe, and caused not only immediate discomfort and suffer- 
ing, but some degree of incapacity to work persisting after liberation. For this 
reason I am of the opinion that in such circumstances a claimant may be 
entitled to a maltreatment award even if his period of imprisonment was, by 
comparison, very short. 


On a careful review of this claim on the foregoing basis, and in comparison 
with other claims of a somewhat similar nature, I have reached the decision 
that this claimant is entitled to an award of $59.00. He is deemed to have been 
a Canadian at all relevant times. 


On the basis of this group review, I would therefore reverse the recom- 
mendation of the Deputy Commissioner, and I accordingly recommend that the 
claimant be paid $59.00 as an award for maltreatment of himself whilst a 
prisoner of war in Europe, such payment to be in order of Priority No. (1-2). 


Dated this 19th day of January, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5068 
Re: Cottenoir 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


The claimant relies specifically on an announcement that the normal 
minimum of an award for maltreatment of a prisoner of war in Europe was to 
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be $200.00. At the time of that announcement it was not contemplated that it 
would be possible to recommend awards for prisoners who were in custody for 
periods approximating that of the claimant’s, as it was thought that such a short 
period of detention would in itself rebut the general presumption of serious 
maltreatment. More recently, as stated in the report of the learned Deputy 
Commissioner, the Commission has adopted the view that in a number of cases 
of short detention, there were certain incidents of maltreatment which entitled 
the claimant to a moderate lump sum compensation, in spite of the rebuttal of 
the general presumptions. For this reason, it is possible to make to the claimant 
a grant of a moderate lump sum, in spite of the fact that his evidence has not 
disclosed such long or serious maltreatment as would entitle him to the normal 
minimum of $200.00. In other words, if it had not been for this subsequent 
revision of procedure, it might have been necessary for the Commission to 
disallow this claim altogether. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I accordingly recommend that the claimant be paid $60.00 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 27th day of January, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5225 
Re: Hosking 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


The claimant was hospitalized during the whole period of his internment. 
He complains of ‘‘lack of proper food, drugs, heat, water, bed clothing, x-ray 
treatment, sleeping on straw paliasses and wooden slats for a hospital bed.” The 
claimant’s hospitalization was in the New Lazarette hospital at Stalag VIII B. 
The only one of these complaints for which there is any measure of corrobora- 
tion is that of the straw paliasses and wooden slats. As this was the type of bed 
provided for all patients, it is difficult to say that it constituted any specific 
measure of maltreatment. 


There is, in addition, evidence that the claimant was transported on one 
occasion by box-car. 


The claimant confines his present submissions principally to a comparison 
with awards granted to four other claimants. An examination of the other 
claims reveals the fact that two of them disclose entirely different incidents of 
maltreatment, and that the other two are supported by much stronger and 
more detailed evidence than is furnished by the claimant. 


Giving the claimant the benefit of the box-car transportation, and of some 
degree of undue privations during his hospitalization, I would find that he was 
subjected to some degree of maltreatment, which aggravated his incapacity 
subsisting after liberation. I would accordingly recommend a nominal award of 
$70.00. 
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I therefore reverse the recommendation of the Deputy Commissioner and 
recommend that the claimant be paid $70.00 as an award for maltreatment of 
himself whilst a prisoner of war in Europe. 


Dated this 20th day of April, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5300 
Re: Burdock 


This is a claim for an award of damages alleged to have arisen from the 
sinking of the Motor Vessel Andavaka on the Grand Banks on the 9th July 
1941. 

The claimant has established that he was a Canadian Citizen at the time of 
the presentation of the claim and that he possessed a Canadian National status, 
within the meaning of the War Claims Rules, at the time of the act causing the 
loss or damage complained of. I heard the verbal evidence of the Master, the 
Mate, the Engineer, and one other member of the crew. And while more than 
13 years have elapsed since the event of sinking took place, I was able to get 
from the witnesses a reasonably satisfactory picture. 

From the evidence it appears that the Andavaka was owned by the 
claimant and being operated, as a fishing vessel on the Grand Banks, by John 
Brinton its Master and 14 other crew members. In the early morning of July 9th 
1941, she was lying at anchor in a thick fog at about 160 miles southeast of 
Cape Race on the Grand Banks. After daybreak, when the Captain was going 
down for breakfast, on inquiry, he was told by the watch that he heard a sound 
of a steamer. This sound appears to have been in addition to the sound of the 
horns of the fishing vessels which were all around. In not more than 10 
minutes, when the Captain returned from breakfast, he inquired of the watch if 
he had heard any further sounds. The watch indicated that he had heard sounds 
in two different directions. The Captain, realizing that a convoy might be 
approaching, ordered the boats to be lowered while he attended to ringing the 
Ship’s bell; the Mate kept sounding the fog horn, and a third party repeatedly 
fired a gun. In a very brief period of time a ship appeared through the dense 
fog coming directly towards the Andavaka. The other crew members were in 
the boats and the Captain, Mate and third member just got into one and pulled 
clear when the Andavaka was struck and she sank within a few minutes. The 
crew members were picked up by the British ship Circassia, which had sunk 
their vessel, and after 9 days were landed in Iceland and later returned by 
Naval ships to Newfoundland. 

In lying at anchor, the Andavaka was doing a normal act in a fishing 
operation and from the time when its crew heard the signals of the approaching 
convoy, it was impossible to lift anchor or to do anything else towards getting 
out of the way. And even if the Andavaka had been capable of moving 
immediately, there is no reasonable certainty that any manoeuvre which might 
have been made would not have resulted in equal or more disastrous results by 
collision with the Circassia or any other of the 64 ships which made up the 
convoy. If the sinking of the Andavaka had resulted from the negligent action 
of its crew, the claimant’s action for compensation out of the War Claims Fund 
should fail, but I do not find that its loss was attributable to the negligence of 
the crew. On the other hand, the success of the claim does not depend upon a 
finding of negligence on the part of those responsible for the operation of the 
Circassia, but upon a finding that the loss resulted from an act of actual 
warfare as described by the War Claims Rules. 
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The term ‘actual warfare” is not defined in the Report of the Advisory 
Commissioner nor do I find it used in decided cases. The terms most commonly 
used in the cases are “hostilities” and ‘‘warlike operations”. “Hostilities” and 
“acts of warfare” are commonly considered to be synonymous terms; however 
none of the decided cases which I have been able to find have turned on a 
decision as to the meaning of the term “hostilities”? alone but on the meaning of 
words “hostilities or warlike operations’ usually found in English Charter 
party agreements, where vessels were requisitioned by The Admiralty, with the 
decision apparently turning on the meaning of the latter phrase. It has been 
held that the term ‘‘warlike operations” have a much wider reach than the term 
“hostilities”. See the judgment of Lord Atkinson in the British Steamship Co. 
v. The King, (1921) A. C. 99, at p. 114. And, although it was held by the 
Supreme Court of Canada in The Queen v. The Nisbet Shipping Co., (1953) S. 
C. Reports 480, that a warship going to take up position in a convoy was not 
engaged in a “warlike operation”, but, in the words of Kerwin, J., as he was 
then, at page 492, “in something anterior and preparatory’, there seems little 
doubt that the ships of a convoy as distinguished from ships sailing in convoy 
are engaged in a warlike operation. The former have been likened to the 
shepherds and the latter to the sheep which are being shepherded. Lord 
Atkinson said in British India Steam Navigation Co. v. London War Risks 
Insurance Ltd. (1921) 1 A. C. 99, at pp. 118-119: 


“From the report of the case before Bailhache J. (1) he seems to have 
based his decision on the view that to sail with a convoy is in itself a 
warlike operation, not only on the part of the ships of war which compose 
the convoy, but also on the part of the merchant ships convoyed, and that 
no negligence contributing to the disaster having been proved either 
against the master and crew of the Matiana or those of any of the ships of 
war, the loss of the Matiana was a war risk. He states his view clearly in 
the following passage of his judgment: ‘To sail with convoy is, in my 
opinion, a warlike operation. The assembling of the ships to be convoyed, 
and of the men-of-war to convoy them, the voyage of the whole flotilla, 
the route chosen and the precautionary measures taken on the voyage must 
be taken together as all part of a warlike operation. In this case the vessels 
pursued a zigzag course, and were sailing at the time through a subma- 
rine-infested area, and some 30 miles to the northward of the ordinary 
peace time course. The stranding happened in the course of this warlike 
operation, and, subject to another point made by the war risk underwri- 
ters, was directly due to it.’ With all respect, I am quite unable to concur in 
the learned judge’s view that the merchant ships convoyed, whose task was 
simply to sail peacefully on the course they might be directed to follow, 
and to keep their proper places in the convoy, became so identified with 
the ships of war directing and protecting them, as to be treated as mem- 
bers of a joint flotilla engaged in a common enterprise. I concur with Atkin 
L.J. in thinking that the learned judge treats as he said the sheep and the 
shepherd as both engaged in the operation of shepherding. The duties and 
proper tasks of convoying warships and the ships they convoy are respec- 
tively indicated in ss. 30 and 31 of the Naval Discipline Act of 1866 (29 & 30 
Vict., c. 109). The naval officers are to diligently perform the duties of 
convoying and protecting the ships they are appointed to convoy according 
to instructions, to defend these ships and the goods they carry without 
deviation, to fight in their defence if they are assailed and not to abandon 
them or expose them to hazard. Every master or other officer in command 
of any merchant or other vessel convoyed is bound to obey the command- 
ing officer of the ships of war in all matters relating to the navigation or 
security of convoy, and is also bound to take such precautions for avoiding 
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the enemy as may be directed by this commanding officer. It does not 
appear, however, that this latter officer has any power to require the 
master, officers or crew of any merchant ship which is being convoyed to 
take combative action against a vessel of any kind, or to join in such action 
if taken by all or any of the ships of war. The roles of the two classes of 
ships are entirely different in nature and character. That of the ships of war 
is protective and if need be combative; that of the merchantmen is not at 
all combative; and as far as the circumstances permit is as peaceful in 
nature and character as would be their enterprises in time of peace.” 


The italics are mine because I think the words indicate Lord Atkinson’s 
view that the attendant warships were engaged in warlike operations. 


Having reached the conclusion that when the Circassia sank the An- 
davaka the former was engaged in a warlike operation, I must now determine 
whether its operation came within the meaning of the term of “an act of 
actual warfare” as found in the report of the Advisory Commissioner. At page 
57, in dealing with claims for loss of property, all of the consideration respect- 
ing death claims and claims for personal injuries are expressly incorporated into 


the former. At page 30, after setting forth some cases of very remote damages, 
the Report states: 


“No clear or well established principles have been laid down for assistance 
in answering such questions. The best that can be done is to keep in mind 
certain considerations. One is that almost all activities of persons in a 
nation during war time are in some way connected with the war, that 
obviously not all deaths or injuries occurring in these activities can be 
compensated for, and that there must be some immediate connection 
between the death or injury and activities of a peculiarly wartime nature 
as distinguished from civilian activities directed to wartime ends.” 


If the report were intended to mean that only those losses which resulted 
from acts of attack or defense in open war are to be compensable, the itali- 
cized words would be unnecessary and meaningless. But they are capable 
of complete application when applied to the convoying of ships. Ships sailing 
in a convoy and carrying goods may well be “carrying on civilian activities 
directed to wartime ends” while by no stretch of imagination may it be said 
that a ship of war protecting civilian ships from attack could be said to be 
carrying on civilian activities but may well be held to be engaged in activities 
of a peculiarly wartime nature. 


In my opinion, by a reasonable interpretation of the War Claims Rules, the 
claimant is entitled to compensation for any loss which he suffered in the 
sinking of the Andavaka by the Circassia in the circumstances above disclosed. 


In his statement of claim the claimant alleges the amount of his loss as 
$14,238.16 as follows: 


NV ESSE and “WED SIN Ct sin cdies 4h 2 ROA ee ee int, lead. Seatac ee $12,000.00 
HisShing % OULTE- we 208: elias Be Herd Be Se eee 3,170.19 
Prospective catch, this amount the vessel had on 
poand ,.aty-time soln accident ges aaa ace Se. 6,720.00 
Loss of earning power for balance of season .......... 6,000.00 
Mecerved /iromP Insurances her eee oe cde oe cease hy 9,774.25 
Reteivedhifron iAvdmiuraltyin poor eo een. Sears tes 3,877.78 
Boss: -claimed i Peet. ot, BIR ee hy ca eee ee sees ees 14,238.16 


$27,890.19 $27,890.19 
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Although placed last on the list by the claimant, I shall deal first with the 
claim for $6,000.00 which he estimates would have been his profit for the 
remainder of the fishing season if the vessel had not been sunk. Claims of this 
nature are expressly dealt with at pages 62 and 63 of the Report of the 
Advisory Commissioner, wherein it is pointed out that such claims have been 
rejected both after World War I and under international arbitrations. In Case 
No. 1450, Re International Petroleum Company Limited, reported at pages 572 
and 573 in Reparations Vol. II, Commissioner Friel says: “Claims for loss of 
profits and war risk insurance are not recognizable by this Commission’’. 
Therefore, I must recommend disallowance of the claim for loss of future 
profits. 


As to the vessel, no expert evidence was given before me of its value, but 
from the evidence of the claimant it appears that she was a wooden vessel of 57 
tons and was built at Gornish in Newfoundland in 1936 and was purchased by 
the claimant in 1940 for about $6,000.00. She would, at the time of the purchase, 
have suffered 4 years’ depreciation or about one-fifth of her original value, and 
from the time of purchase until her loss she would have suffered an additional 
year’s depreciation which, on basis of her original value, would be approxim- 
ately $375.00. And thus her depreciated value would have been approximately 
$5,625.00. In 1940, the claimant installed a new 20 horsepower diesel engine at 
a cost of $1,250.00, and this too would normally have suffered at least $150.00 by 
way of depreciation before the sinking, so that the total depreciated value of the 
vessel and engine would have been approximately $6,725.00. However, since the 
War Claims Rules provide that the measure of compensation for losses on the 
high seas should be the reasonable market value at the time and place of loss, 
and since it is notorious that the market value of ships rose during the early 
period of war, it should be found that, from the time of purchase until the loss, 
the value of the vessel had increased notwithstanding that ordinarily it would 
have decreased by reason of depreciation. While the claimant in his claim to the 
Admiralty dated October 15, 1941, alleged that the cost would have increased 
by at least 50% from the time the ship was built in 1936 until her loss, I do not 
feel called upon to cover that whole period since there is no evidence of the 
purchase having been under value, the sale price in 1940 may reasonably be 
taken as the then market value. And, therefore, the increase in market value 
which I feel called upon to consider is that which occurred between the time of 
purchase and the loss. That increase would most probably have ranged under 
30%, so that a fair estimate of the market value would be $8,600.00, and I fix 
the value of the vessel and engine at that figure which incidently is very close 
to the value placed on it by the British Admiralty. 


The claimant carried $5,500.00 in insurance on the vessel upon which he 
had paid $617.00 in premiums. The insurance was paid in full but the claimant, 
in setting out his loss, deducted the amount of the premium and credited the 
insurance at $4,983.00. War risk insurance premiums are expressly stated not to 
be recoverable under the War Claims Rules and no one has ever heard of any 
insurance company repaying the insurance premium with the amount of loss 
payable under the policy. Insurance premiums must be considered as opera- 
tional expenses. The full amount of $5,500.00 must, therefore, be deducted from 
the fixed value of the ship, and his loss in respect thereof is reduced to $3,100.00. 


In his statement of claim the claimant sets the value of the fishing outfit on 
board the vessel at $3,170.19, and gives a detailed statement of the items which 
make up the amount. At the hearing, I examined him at some length concern- 
ing this part of his claims and I am satisfied that the items mentioned were 
placed on board the vessel before she sailed, and that the values given are fair 
and reasonable. However, he admitted that he had not made any deductions 
because of the consumption of the supplies while the vessel was at sea. These 
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include $101.45 for fuel, grease and oil; $46.00 for hard coal; $432.00 for salt; 
and $286.89 for food. As to the fuel and hard coal, I am satisfied from the 
evidence that only a small part had been consumed. It was admitted, however, 
that most of the salt had been used in salting the catch of fish, and to feed the 
15 men from the time the vessel left port would have taken somewhere 
between one-third and one-half of the food supplies. I think, that after making 
allowance for the value of such consumable supplies, a fair value for the 
equipment and supplies would be $2,550.00. Against that loss the claimant 
received by way of insurance $1,750.00, leaving his net loss at $800.00. 


I next deal with the claim in respect of cargo of fish on board the vessel 
when sunk. In his statement of claim, and inaclaim against the Admiralty, the 
claimant placed his estimate of the amount of fish on board when the vessel 
was sunk at 600 quintals or 60 long tons. Two members of the crew in evidence 
given before me, estimated the amount at 800 quintals. There would, therefore, 
seem no doubt that the claim of 600 quintals or 60 long tons is reasonably 
justified. Although the claimant stated in evidence that the catch had been sold 
in Lunenburg at 52? cents a pound, his claim to the Admiralty was that the price 
delivered at Lunenburg was 5 cents a pound. At this latter price the claim of 
$6,720.00 is well founded. 


On the cargo the claimant carried $3,500.00 insurance and he recovered 
that amount so that the actual loss thereon was $3,220.00, and the total loss as 
assessed on the several items was $7,120.00. Under the War Claims Rules as 
laid down in the Report of the Advisory Commissioner at page 67 the owners of 
the ships and cargoes are entitled to recover only excess of loss over and above 
the amount of insurance which they might reasonably have been expected to 
carry. The claimant had just become engaged in the fishing industry and the 
insurance carried was all that his financial standing at the time would permit 
and, therefore, I do not think that, in the circumstances, he should be classed as 
negligent owner who failed to effect insurance. 


In 1941 and following his loss, the claimant filed a claim with the British 
Admiralty which, although repudiating liability, made an ex gratia award to 
the claimant from which he netted $3,877.78 after the several insurance compa- 
nies had been reimbursed their proportionate shares in respect of the moneys 
paid under their policies and the crew had been paid a proportionate share of 
their loss of personal belongings and all necessary expenses had been paid. And 
under the War Claims Rules that sum comes within the meaning of compensa- 
tion otherwise obtained and must be deducted before any award is made out of 
the War Claims Fund. The amount payable to the claimant is, therefore, 
$3,242.22, which amount I recommend be paid to the claimant together with 
simple interest thereon at three per cent per annum from the 9th day of July 
1941. This amount, however, should be paid to the claimant in trust for the 
members of the crew, because the enterprise was carried on under a sharing 
profit contract of which, on the basis of the claimant’s letter dated August 16, 
1954, the Captain was entitled to 6% of the gross $6,720.00, and the balance 
divided one-half to the crew, including the Captain, and the remaining one- 
half to the owner. On that basis the claimant’s share would have been $3,158.40. 
And thus his total personal loss on the above assessment was $14,308.40 against 
which he received $10,750.00 in insurance and $3,877.78 from the Admiralty, or 
a total of $14,627.78, while the members of the crew received only part of the 
Admiralty’s ex gratia award towards compensation for loss of personal 
belongings. 

Dated this 25th day of October, A.D. 1954. 


(Sed) C. ST. CLAIR TRAINOR 
Deputy War Claims Commissioner 
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Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further evidence in support of the 
contention that the Deputy Commissioner’s award should be varied. 


From the evidence taken before the learned Deputy Commissioner, it 
appeared that the claimant had received the whole of the sum of $3,500.00 paid 
by an insurance company for the loss of the cargo of fish which was sunk with 
the ‘““Andavaka”. The claimant now presents an affidavit, supported by certifi- 
cates from Captain John Brinton and two members of the crew of the “An- 
davaka’’, indicating that the whole of the insurance money was not retained by 
the claimant, but that it was distributed in the following orders of priority: 


Py CHOU surance) PLeEMlilline ‘ADOUL) en ar ees soa a Denes a see teens $ 225.00 
Payment of Commission to Captain Brinton, 6%, about .......... 294.55 
Payment of shares to crew members, 15 at about $101.05 each ........ Hola. 
Balaneeererained (by ‘claimants abouts.) f cic 2). 968G)~ Slee. BON BOLD. & 1,464.70 

$3,500.00 


This new information leads to a variation of the Deputy Commissioner’s 
report to the extent that the items of the award dealing with the loss of the 
vessel ($3,100.00) and of her equipment and supplies ($800.00) should be 
recommended for payment directly to the claimant in his own right, subject to 
the appropriate deduction and priority regulations. 


As to the claim respecting loss of cargo, the claimant must be taken to be 
making this claim in a representative capacity, and the captain and members of 
the crew appear to be satisfied that he should do so. This is probably a corollary 
from the terms of the agreement between the owner and the crew. In order, 
however, to apply the appropriate orders of priority, it is necessary to segregate 
the amounts to which the captain and crew members will be beneficially 
entitled. This segregation would apparently result in the following distribution 
of the $3,220.00 recommended for balance of loss of cargo: 


CaO One DlINtOln COMMISSION WG Mii Poa © «eda Mine ia dg helen hada ed $ 193.20 
Srave Otol 7.crewemembers at about:5100.89) caches 1. oa Ge Wise hy aa heesaene 1,513.40 
WPOSICI AL SHALC s Olin CLAIMANT Go ih clsi a ace pater ci nays: eda bstatl Scan sustse oleate te Ge aaa aie obese 1,513.40 

$3,220.00 


As the total individual benefits of the captain and other crew members 
from all sources of compensation will not exceed $2,500.00 each, the portion of 
the award for distribution among them should be paid in order of Priority No. 
3(a). 

As the total compensation to the claimant in his own right will be $5,- 


413.40, the payment of that portion of the award should be in orders of Priority 
Nos. 3(a), 3(b), and 4. 


With the foregoing variation, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid: 


(a) In his own right, $5,413.40 as an award for loss of property at the 
sinking of the MV ‘“Andavaka”, such payment to be in orders of 
Priority Nos. 3(a), 3(b), and 4, and to bear simple interest from 9th 
July 1941 at 3% per annum; subject to deduction of $3,877.78 received 
from the British Admiralty, with interest adjustment from 15th May 
1943; 
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(b) In trust for Captain John Brinton and the crew members of the MV 
““Andavaka”, the sum of $1,706.60, for loss of their respective shares in 
the cargo of the MV “Andavaka” at the time of its sinking, such 
payment to be in order of Priority No. 3(a), and to bear simple 
interest from 9th July 1941 at 3% per annum. 


Dated this 4th day of May, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5314-5 
Re: Blair 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commis- 
sioner’s report and have waived presentation of further materials on review. 


As these claimants originally made a joint claim for compensation for loss 
of property, and on the basis of that joint claim received a joint ex gratia 
payment from the Government of the United Kingdom in the undistributed 
sum of $804.00, it would now appear simpler and more equitable to reconsoli- 
date these claims for the purpose of finalizing the present award. This course 
will have the additional benefit of enabling the claimants to receive the benefit, 
which has not been accorded them by the Deputy Commissioner’s report, of 
interest on the gross award from the date of the loss until receipt of the United 
Kingdom payment. 

Although the claimants have expressed a willingness to accept the awards 
recommended by the Deputy Commissioner, they apparently do so reluctantly, 
and in the belief that a larger amount should have been recommended. On a 
careful examination of the valuations assessed by the Deputy Commissioner for 
the goods lost, I find that they are fully in line with those recommended by the 
Commission in analogous cases, particularly since it appears that the losses now 
valued by the claimants at $1,702.00 were itemized and valued by them at 
$1,500.00 on 29th January 1940 when their recollection would presumably be 
more accurate than at the time of the present valuations in 1953. It is particu- 
larly noted that their joint cash, now estimated at $200.00, was estimated in 
1940 at $150.00 besides some silver in change. 

There is, however, one item disallowed by the learned Deputy Commis- 
sioner which, I think, might deserve reconsideration. This is the claim for $70.00 
loss of salary occasioned by a delay of two weeks in David P. Blair’s return to 
work after the disaster. In similar cases, the Commission has allowed such an 
item, up to but not exceeding the two weeks’ delay which normally occurred. 
The Deputy Commissioner rejects this item as not being compensable within 
the War Claims Rules, and makes no finding as to the actual occurrence of the 
loss. I am, however, prepared to accept the claimant’s statutory declaration, 
which was presumably confirmed by his oral evidence before the Deputy 
Commissioner. I would therefore re-instate the item, but would reduce it to the 
$65.00 at which it was listed at the time of the original claim in 1940. The total 
joint award may therefore be summarized as follows: 

1. Loss found by Deputy Commissioner in case of David Philip Blair: ..$ 385.00 

2, 1808S /OL. .qliasi-property,, ini form, 01, loss of -wagest +P... 2.14. saueeeee 65.00 

Jwioss vby, sAmelia, W.+Blairiy gaaceins sects seis cues ee ee eee 890.00 


$1,340.00 
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With the foregoing variation as to consolidation, and interest, and loss of 
wages, I approve the reports of the Deputy Commissioner, and I recommend 
that the claimants be paid jointly $1,340.00 as an award for loss of property 
and quasi-property at the sinking of the S.S. “Athenia,” such payment to be in 
order of Priority No. 3(a) and to bear simple interest from 3rd September 1939 
at 3% per annum; subject to deduction of $804.00 received from the Govern- 
ment of the United Kingdom, with interest adjustment from 10th December 
1947. 


Dated this 21st day of November, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5317 
Re: Campbell 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and on review has submitted further argument in support of the 
contention that the Deputy Commissioner’s recommendation should be re- 
versed and the claim allowed. The claimant contradicts several marginal 
recitals in the report, but does not dispute the main fact that he is employed 
by the Canadian National Railway at $250.00 per month, with the customary 
social security. In such circumstances, the son, who would now be 33, would 
probably, if he had lived, either be married or engaged in some business 
enterprise which would require his available funds. 


Having carefully reviewed the Deputy Commissioner’s report, I approve 
his findings and recommendation without variation. 

I accordingly recommend that this claim be disallowed. 

Dated this 28th day of June A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5324 


Re: H. L. McKinnon Company Limited 


The claimant is a corporation by letters patent under laws of Manitoba 
with headquarters in the City of Winnipeg and seeks an award of compensation 
for alleged loss at Hong Kong of 425 bags of African coffee. 


I find from the evidence that the claimant corporation was Canadian in 
residence and trading activities at the time of the presentation of the claim and 
at the time of the loss complained of. 


The evidence discloses that the claimant was engaged in, among other 
things, wholesale trading in tea and coffee and on 15th March 1941 it had 
purchased 425 bags of Kenya Clean Coffee from Naumann, Gepp, Derman & 
Company in Nairobi, which was shipped from the Port of Mombassa to Hong 
Kong for transhipment there to Vancouver. The shipment arrived at Hong 
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Kong in April of 1941 but, due to the growing tension in international affairs, 
immediate transhipment to Vancouver could not be made. 


From the record it appears that Java authorities had ordered all Dutch 
ships into home or neutral ports leaving the ships of the Blue Star Line as the 
only shipping facility in the East. Two of their ships eventually reached Hong 
Kong and were about to load when the American Government ordered them to 
return. The goods remained in Hong Kong until that Port was occupied by the 
Japanese Forces. No subsequent trace has been found and loss through looting 
may be presumed. 


It is suggested that the claimant’s loss is not compensable under the War 
Claims Rules as coming within either category 24 or 34 as set out at pages 68 
and 72 of the Report of the Advisory Commission. With respect I do not think 
that either of those categories is applicable in the present claim. As to the 
former category, while the orders of the Java and United States authorities did, 
in fact, stop immediate transhipment and may have caused the claimant a loss 
of profit had they arrived, this claim is for the actual loss of the goods which 
may be assumed to have been in proper storage and, barring evidence to the 
contrary, to have been in good condition at the time of the Japanese occupation 
following which looting is, under the Rules, presumed. I think, with the history 
of British ingenuity in matters of commerce, it would be too much to say that, 
had Hong Kong not been occupied, all trade with that city would have been 
indefinitely shut off and all goods would have been allowed to perish for want 
of shipment. I think that the claimant’s loss ought not to be attributed solely to 
allied orders. 


As to category 34, it is admitted that if the claimant were seeking to be 
compensated for loss due to being compelled to sell the coffee in Hong Kong or 
elsewhere, his claim would be barred as coming within the category, but, again 
this claim is for the value of goods which wholly disappeared as a result of 
enemy action. 


In my opinion, the claimant has suffered compensable loss within the War 
Claims Rules. 


As to the quantum of loss, the claimant in its statement of claim gives it as 
$7,453.09, but a letter of the shipper dated November 12, 1953 acknowledges 
receipt of £1,388.5s.11d on May 6th, 1941 which at the then buying rate of 
$4.47 per pound sterling would be $6,157.35 which amount includes freight to 
Vancouver and insurance during shipment. 


Although that portion of the freight from Hong Kong to Vancouver had 
not been used up, no rebate was payable to the claimant under the terms of the 
bill of lading. The cost of insurance £39 5s or $174.48, is not recoverable under 
the War Claims Rules and must be deducted, leaving the net claim at $5,981.87. 


Under the terms of the policy of insurance, the goods were insured against 
loss while on ship and for a 15-day period after arrival at Hong Kong and 
while there awaiting transhipment. The claimant did not insure the goods when 
its shipping coverage expired. It is possible that for a while, at least, insurance 
could have been placed for a number of consecutive 15-day periods but the rate 
would have been 10% for each such period and thus by September, if insurance 
were still available, the value of the goods would have been paid out in 
premiums. In another case an insurance expert stated that at the time of 
occupation no reliable insurance company would have accepted the risk, so that 
any money paid out in insurance would have availed him nothing. In these 
circumstances, no deduction should be made in respect of insurance and the 
claim should be allowed in full. 
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My recommendation is that the claimant be paid the sum of $5,981.87 
together with simple interest thereon at three per cent per annum from the 
first day of January 1946 for loss of 425 bags of coffee in Hong Kong while 


there awaiting transhipment to Vancouver when the Japanese Forces occupied 
the Port. 


Dated this 21st day of October A.D. 1955. 


(Sgd) C. ST. CLAIR TRAINOR 
Deputy War Claims Commissioner 


Deputy Commissioner Trainor has submitted to me his finding and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


It has, however, been brought to my attention that at some stage of the 
proceedings an error of computation arose in the conversion from pounds to 
dollars, and that, on the basis recommended by the learned Deputy Commis- 
sioner, the sum properly representing the loss is $6030.23. 


With that variation, I approve the report of the Deputy Commissioner and 
I accordingly recommend that the claimant be paid $6,030.23 as an award for 
loss of coffee in Hong Kong, such payment to be in orders of Priority Nos. 3(a), 


3(b), and 4, and to bear simple interest from Ist January 1946 at 3% per 
annum. 


Dated this 19th day of January, A.D.1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CLAIM No. 5325 
Re: Rabinovitch 


...c)—Loss of effects: From 1934 until June 1940, the claimant lived in the 
Hotel Majory, 20, rue Monsieur le Prince, Paris Vle. In a letter dated March 8, 
1948 and addressed to: 


‘‘Le Chef de Service, 

Allocations Mobiliéres, 

Le Délégué Départemental de la Seine, 
45 Avenue George V, 

Paris VIIIe”’ 


the claimant said: 


“At the end of the war, when I returned to my former apartment, I 
learned that my personal property had been looted by the Germans at the 
time of their search made in June 1940.” 


In the hearing of April 6, 1955, the claimant stated that when he returned 
to his former apartment he had actually found none of the personal effects he 
had left in that apartment in June 1940. 


The undersigned is satisfied that this is a property loss for which the Rules 
authorize compensation. 
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In an affidavit dated November 20, 1948 and sent to: 


“The Department of the Secretary of State, War Claims Branch, Custodi- 
an’s Office, Ottawa, Ontario.” 


the claimant submitted a detailed inventory of the property looted in June 
1940. 

The claim under this heading is for $16,351.00. It must be noted that of this 
amount, a sum of $15,000.00 is said to represent a loss of income of $300.00 a 
month for fifty months, or a period of time extending from the claimant’s arrest 
to his return to Canada. The Rules do not authorize an award to compensate for 
the loss of income suffered during detention. This part of the claim must 
therefore be rejected and it is rejected. 

There remains a sum of $1,351.00 said to represent the pecuniary loss 
suffered as a result of the looting referred to above and which is presumed to 
have taken place. 

In view of the evidence offered of the reasonable market value of property 
lost at the time; 

Considering the nature of personal effects lost, 

Considering that some depreciation should be allowed, 


The undersigned believes that the sum of $1,000.00 would be a fair and 
reasonable award. 


From the foregoing it is recommended that the claimant be paid the following 
awards: 
CU FRASTO FSOLAUIUIN creas Sta cue enter nue oe neta ee a, $ 500.00 
(2) For pecuniary loss Sasa’ resulti of injury: soe eee 8,000.00 
This sum to bear simple interest at 3% per annum 
from September 1, 1945. 
(3') KHOLHIOSSHOLCEIT ECS TS. nm RL eM ss 2 ee 1,000.00 


This sum to bear simple interest at 3% per annum 
from January 1, 1946. 


Ottawa, April 24, 1956. 
(Sgd) FERNAND CHOQUETTE 


Deputy War Claims Commissioner 


NoTE: Awards approved by Chief Commissioner 8th June 1956, subject to W. 
C. Reg. 4(4), but interest on injury award to run from an estimated mesne 
date of 1st March 1947. 


CASE No. 5329 
Re: Andrew 


The claimant seeks an award out of the War Claims Fund for (1) mal- 
treatment alleged to have suffered at the hands of the Japanese while a civilian 
internee in their hands during World War II and (2) loss of personal property. 


I find on the evidence adduced before me that the claimant was interned 
by Japanese authorities on January 8, 1942 and was released for passage on 
S.S. “Teia Maru” to Goa for exchange of prisoners about September 19, 1943, 
after 620 days of actual imprisonment, which, if he be eligible for an award, 
would entitle him to a maltreatment award of $620.00. He also lost personal 
property both at Hong Kong and Shanghai, presumed by the Rules to have 
been looted, of an approximate depreciated value of $1300.00 Canadian dollars. 


Under the War Claims Rules, in order to be eligible for an award a 
claimant must have been Canadian both at the time of the loss and at the time 
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when the claim was presented for adjudication. Canadian at the time of 
presentation of the claim for adjudication means to be a Canadian citizen 
within the meaning of the Canadian Citizenship Act. And to be a Canadian at 
the time of loss, the claimant must be found to have been at such time (a) to 
have been a British subject who had a Canadian domicile within the meaning of 
the Immigration Act, or (b) to have been a British subject having a domicile in 
Canada. 


Where the question of Canadian domicile arises in terms of the Immigra- 
tion Act, such question is to be finally decided by the Department of Citizenship 
and Immigration. Where, however, the question is whether or not a British 
subject, at a relevant time, had a domicile in Canada, the question is one for 
adjudication by the Commission according to the principles of the common law. 


In this case the Department of Citizenship has ruled that the claimant was 
not in possession of a Canadian domicile at the time of his internment. There- 
fore he must establish that he was a British subject having a domicile in 
Canada. 


He was a British subject having been born of British parents at Lenchow, 
Kansuh, China, on April 2, 1912. In September 1928 he arrived in Canada, 
travelling on a British passport. On October 10, 1928, he entered the employ of 
the Bank of Montreal in Toronto and continued to be so employed until about 
November 1934 when he resigned to accept a position in China. Before leaving 
Canada he secured a Canadian passport issued to him on October 30th 1934. He 
could have travelled on a British passport which in 1934 would have been far 
more valuable in the Far East than was a Canadian passport. He went further 
and he had his Canadian passport renewed on October 11, 1939, making it valid 
until October 29, 1944. In that year he returned to Canada, but his Canadian 
status was not recognized by Immigration officials. Then, as he had accepted a 
Commission in the Special Forces of the British Army, he went to the United 
Kingdom and from there to India and China. He applied for and obtained a 
new Canadian passport, No. 384133, at Chungking, China, on June 25, 1945. 


In a memorandum dated February 15, 1954, the Department of Citizenship 
and Immigration reports in part: 


“We have an old file concerning this man, who relinquished Canadian 
domicile when he departed from Canada in 1934 for employment with a 
British firm in’ China.” 


No basis for the statement of relinquishment of Canadian domicile is set 
out in the memorandum, but to aver the relinquishment of something is to 
affirm its previous possession. 


It would seem that less evidence is required to establish the abandonment 
of a domicile of choice than a domicile of origin. Halsbury, Second Edition, Vol. 
6, at page 210 lays down: 


“257. A domicile of choice continues until it is abandoned; it may be 
retained by residence alone, although an intention to abandon.it has been 
formed, or by an intention to return, although the residence has been 
temporarily interrupted.” 


Whether the claimant abandoned his domicile of choice in 1934 depended 
on his intention at the time. And it seems difficult to imagine stronger cor- 
roborative evidence of the claimant’s statement of intention to retain his 
Canadian status han his repeated acts in relation to his Canadian passport. 
Having studied the record and having heard the claimant’s verbal evidence, I 
have no hesitation in finding that during the period of his internment he was a 
British subject having a domicile in Canada. 
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He still has one more hurdle to clear. He must be found to have been a 
Canadian citizen on the date of the presentation of his claim, i.e. on June 16, 
1953. But having, on his return to Canada in 1942, lost his bout with the 
Department of Citizenship as to his Canadian status, he cannot, so long as that 
decision stands, be deemed to have been eligible to become a Canadian citizen 
before February 10, 1949, and not having applied for or been granted any 
certificate of Canadian Citizenship since that time, this Commission cannot 
recognize his claim under the War Claims Rules. 


Dated this 24th day of October A. D. 1955. 


(Sgd) C. ST. CLAIR TRAINOR 
Deputy War Claims Commissioner 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and has waived presentation of further materials on review. 


This claim presents a border-line case on the issue of national status, as 
based on the common law domicile of a British subject. Since, however, the 
learned Deputy Commissioner heard the oral evidence of the claimant, I am 
disposed to accept his finding that the claimant retained his common law 
domicile in Canada after leaving this country in 1934, and throughout the 
period of his loss and internment. At the time of the hearing before the Deputy 
Commissioner, the claimant had not received a formal grant of Canadian 
citizenship. Since then, the claimant has been granted a certificate of Canadian 
citizenship, dated 16 August 1956. As in other cases of a somewhat similar 
nature, I consider that this certificate, to which the claimant would apparently 
have been entitled at any date after 10 February 1949, would adequately confer 
on him Canadian status, within the meaning of the War Claims Rules, at the 


time of presentation of his claim, which would technically be fixed at 23 
October 1952. 


On the findings of the learned Deputy Commissioner, supplemented by the 
subsequent certificate of Canadian citizenship, I therefore find that the claimant 
was a Canadian national, as required by the War Claims Rules, both at the time 
of the acts causing the loss or damage complained of, and at the time of 
presentation of his claim. I similarly approve the findings of the learned 
Deputy Commissioner that the claimant was detained in internment camps 
controlled by the Japanese for 620 days, and that he lost personal property of 


the value of $1,300.00 at Hong Kong and Shanghai as a result of operations of 
war. 


I therefore recommend that the claimant be paid: 


(a) $620.00 as an award for maltreatment of himself whilst a civilian 


internee in the hands of the Japanese, such payment to be in order of Priority 
No T=2) 50 


(b) $1,300.00 as an award for loss of property in China, and Hong Kong, 
such payment to be in order of Priority No. 3(a) and to bear simple interest 
from 1 January 1946 at 3% per annum. 


The portion of the claim relating to the repatriation expenses of the 
claimant must be disallowed. 


Dated this 11th day of October, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 5330 
Re: Birks-Crawford Limited 


The claimant appeared before me at Vancouver, B.C., on May 28, 1955, by 
its solicitor, G. S. Hugh-Jones, Esq., to present its claim for compensation out of 
the War Claims Fund for loss of two shipments of canned tuna fish comprising 
3700 and 2500 cases respectively. The loss thereof is alleged to have been 
caused by enemy action when the goods were held in warehouses in Hong 
Kong or aboard ship in the Harbour of Hong Kong in transit for Vancouver, 
B.C. The claim is made for $30,209.23, being the purchase price payable by the 
claimant to the shippers, Borneo Fishing Company Limited, Sandakan, North 
Borneo, together with simple interest thereon at the rate of 3% per annum 
from lst January 1946. 


National Status: 


The claimant was incorporated under the laws of the Province of British 
Columbia on March 23, 1922, under the name of Birks-Crawford and Lindsay 
Limited, subsequently changed on June 9, 1927, to Birks-Crawford Limited. 
The certificate issued by the Registrar of Companies, British Columbia, under 
date September 8, 1953, filed, verifies the foregoing and shows that the Compa- 
ny remained so incorporated and on the Register of Companies as at December 
7, 1941, as well as April 28, 1952, and was so incorporated and in good standing 

to the date of the said certificate. 
ay A certificate of the Assessments Branch, Department of National Revenue, 
marked Exhibit 2 on the hearing, shows that the Company has remained in 
business continuously in Canada since December 1941. 

I am satisfied that the claimant at all relevant times was resident in 
Canada, and was engaged in active trading activities in Canada within the 
meaning of those terms of War Claims regulation 1(b). 


Proof of Claim: 


Two directors of the Company appeared before me on the hearing, but 
were not called as witnesses, since the claim is verified by Statutory Declara- 
tions enumerated below and documentary material mentioned, the same being 
as follows: 


(1) Statutory Declaration of Charles V. Sands, a present director of the 
Company, who was its Office Manager and Accountant in 1941, to 
which is Exhibited Invoices, and Bank and shipping documents rela- 
tive to the said goods; 


(2) Statutory Declaration of William C. Bennett, a present director of the 
Company, who in 1949 personally made an investigation in Hong Kong 
with a view to determining the fate of the goods the subject of the 
claim; 

(3) Statutory Declaration of Edgar T. McBride, Foreign Exchange Manag- 
er of the Company’s bankers, the Bank of Toronto, at Vancouver, B.C., 
to which is exhibited all available bank records relating to the pur- 
chase of the said goods by the Company and payment by it of the 
purchase price; 

(4) Statutory Declaration of George G. Barnes, representative of the 
Company’s insurance agents, who deposes to insurance coverage car- 
ried by the Company on the said goods; and 

(5) Statutory Declaration of Graeme S. Hugh-Jones, solicitor for the 
Company, to which is exhibited a file of correspondence relative to the 
said goods. 
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Outline of Evidence Adduced in Support of the Claim: 


I do not think it will serve any useful purpose to recite in detail the 
evidence which has been adduced in support of the claim, all of which has been 
most helpfully tabulated and is indexed in a memorandum headed “Notes on 
Claim as Filed” which is attached to the record of proceedings held May 28, 
1955. 


It is sufficient to say that the evidence discloses the following: 


In January, 1941, the Company contracted to buy from Borneo Fishing 
Company Limited, Sandakan, North Borneo, 16000 cases of tuna fish for later 
shipment to Vancouver. On the same date the Company established with the 
Bank of Toronto, Vancouver, B.C., a bank credit in the sum of $68,800.00 (see 
Exhibit 4A—E.T.M. 1) and subsequently on the 16th September 1941 a second 
letter of credit in the sum of $28,200.00 (Exhibit 4A—E.T.M. 19 and 20) against 
which credits it was anticipated that the Borneo Company would draw as 
shipments were made. 


On September 20, 1941 and October 16, 1941, the Borneo Company shipped 
to the claimant 3700 and 2500 cases respectively aboard S.S. “Hin Sang’’, a ves- 
sel operated by Jardine Matheson and Company Ltd., which shipments were 
invoiced to the claimants at $17,049.32 and $13,009.62 respectively (See Exhibit 
3A). Five original invoices signed by the Borneo Company are dated Sanda- 
kan, 20 September 1941, and three similarly executed bear date 16th October 
1941. All such invoices are original documents with one exception, the latter 
having been lost. It is noted that the original purchase contract has been lost 
(see Transcript p. 5). However, the supporting documents which are available 
and have been filed in my opinion sufficiently establish the fact of such 
purchase and sale. 


Payment for Goods: 


On December 4, 1941, the Company’s bankers received drafts from the 
Borneo Company covering the invoice price of the said goods, which documents 
were duly accepted by the Bank. In due course the Bank charged to the 
account of the claimant against the credits so established the aggregate of the 
drafts so accepted plus banking charges, i.e., the sum of $30,209.23 (see Exhibit 
3). 

Owing to the outbreak of hostilities in the Far East, the said sum was not 
remitted to the Borneo Company’s Bankers, but, on instructions given to the 
claimant’s Bankers by the Custodian of Enemy Property (Canada) the same 
was paid to the Custodian and receipt for such payment was duly acknowl- 
edged (see McBride Declaration Exhibit 4). 


Shipment of Goods: 


The fact of shipment of the goods, the subject of the claim is, I think, 
sufficiently established on the material referred to in the transcript of evidence, 
pp. 11(6), 12(a), 12(c), 13(a), and Exhibit 6, W.C.B. 5, all of which relate to 
the first shipment of 3700 cases, and Pages 13 (b), Exhibit 7, Pages 14 and 15 
(a); particular reference is made to a letter received by the claimant from 
Jardine Matheson and Co. Ltd. dated Hong Kong, January 5, 1954, part of 
Exhibit 6, wherein Jardine Matheson and Co. Ltd. state: 


“that on 28th September, 1941 a total of 3,700 cases marked “B.C.L. (Birks 
Crawford Ltd.) Vancouver” were discharged from the No. 3 hatch of m.v. 
“Hin Sang”? to Kowloon Godown Co’s lighter No. 86 between...From a 
record of the cable sent to us by Sandakan Agents relating to the despatch 
of this vessel we are able to state with accuracy that this was the only 
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consignment of fish destined for Vancouver aboard “Hin Sang” on that 
particular voyage. Unfortunately, we can find no copy of the manifest or 
Bill of Lading so that we do not know to whom the cargo was consigned at 
Hongo. One x 2s: 


...As to the 4th voyage of “Hin Sang” (ex Sandakan about 20/10/41) our 
only record consists of a despatch cable which indicates merely that her 
cargo for Hong Kong included a consignment of 2,192 cubic ft. of fish 
destined for Vancouver. As the average measurement of each case is in the 
vicinity of 1 cubic ft., this would certainly appear to be the balance of the 
6,000 cases to which your investigation refers. We have no documents 
however to show how this cargo was disposed of after discharge from the 
“Hin Sang’, nor are we able to say for certain that it bore the same marks.” 


Reference is also made to Exhibit 4 A, E.T.M. 29 to 33 and to the Declaration of 
William C. Bennett and the correspondence exhibited thereto wherein is 


outlined particulars of investigations made by the declarant to determine the 
fate of the goods. 


It appears from the material mentioned by Counsel at Page 15 (b) of the 
transcript that efforts were made by the claimants without success to arrange 
for trans-shipment of the said goods from Hong Kong to Vancouver, the difficul- 
ty in so doing arising from the fact that all available shipping space Hong Kong 
to North America was commandeered by the U.S. Government at the time 
when the said goods arrived in Hong Kong. A further letter from Jardine 
Matheson and Co. to the claimant’s solicitors under date June 29, 1953 (see 
Exhibit 5A which relates to the second shipment of 2500 cases tuna fish) shows: 


‘in the matter of Hin Sang’s discharge here in 1941. Although we have no 
records we can safely say from memory that the vessel at the time of the 
outbreak of the Japanese War had completed her discharge and was being 
held in ballast pending the requirements of the Royal Navy Dockyard. As 
far as we can ascertain she arrived in the Colony on the 22nd November 
and it is safe to assume that the discharge of her cargo was completed well 
in advance of December 8th when hostilities commenced.” 


In my opinion it is reasonable to conclude from the foregoing, notwithstanding 
the loss of shipping documents which would provide conclusive proof, that all 
the said 6200 cases of tuna fish were in fact delivered to warehouses in Hong 
Kong and that the same were not trans-shipped to North America for want of 
shipping space. 


Some confirmation of the fact that the goods were believed by the claimant 
to have been delivered in Hong Kong is afforded by the fact that the claimant 
insured the same against War Risk and Frustration Expense (see Transcript 
pp. 15, 16, 17(a), 17(b), 18(a) and Declaration of George G. Barnes, Exhibit 8). 
No recovery was made on the War Risk Insurance since the recovery was 
limited to a period of fifteen days for transference and the limit was exceeded. 
Nor was any recovery made in respect to Frustration Expense as the Company’s 
claim in respect thereof was rejected by the insurers (see Transcript, p. 
16). It appears from Mr. Sands’ Declaration that the Company did not sell, 
assign, pledge or transfer their interest in the said goods and that the same 
were not received by it. 


A letter from the Canadian Trade Commissioner, Hong Kong, to the 
claimants under date December 23, 1953 concludes with the following state- 
ment: 


“Perhaps the best that can be obtained for you is a general statement from 
the local Government to the effect that the vessel in question was known to 
have arrived in Hong Kong immediately prior to the outbreak of war and 
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(assuming that no documentary records of her unloading exist) her cargo 
can be presumed to have been lost in Hong Kong as a result of the 
hostility, especially in view of the fact that Japanese expropriated all 
cargoes in the Colony and foods in particular.” 


I am satisfied on the evidence which has been adduced before me that the 
only reasonable conclusion to be drawn in the circumstances is that the said 
goods were lost due to enemy action. 


Since it has been shown that the cost to the claimants of the said goods was 
$30,209.23, I would assess the market value thereof at the date of loss at that 
sum. 


I therefore recommend payment to the claimants of the sum of $30,209.23 
together with simple interest thereon on the rate of 3% per annum from lst 


January 1946. 
(Sed )etholeBrRD 


Deputy War Claims Commissioner 


Note—Award approved by Chief Commissioner subject to prevailing orders of 
priority 4th November 1955. 


CASE No. 5332 
Re: O’Brien 
Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further argument in support of the 
contention that the Deputy Commissioner’s recommendation should be reversed 
and an award recommended. The claimant particularly submits that his case 
should be an exception from the portion of the War Claims Rules which 
provides that losses of personal belongings by members of the Canadian armed 
forces should not be compensable out of the War Claims Fund. To quote from 
the claimant’s present submission: 


“If I had been on draft or on posting from one station to another, I fully 
realize as a member of the armed forces, that I would have no claim and I 
would not have submitted one. On the other hand, I base my argument on 
the fact that I was returning from Annual Leave and paying my own way, 
and therefore I am entitled to compensation for my losses.” 


The relevant provision of the War Claims Rules is set out at page 58 of the 
Report of the Advisory Commissioner: 


‘One class of exceptions to the losses enumerated above as compensable 
should, however, be established. These losses as enumerated would include 
certain losses of personal belongings by members of the Canadian armed 
forces lost, stolen or looted. I am informed that the understanding has 
always been that members of the armed forces, if they took with them 
personal belongings on service, did so entirely at their own risk and in my 
opinion losses of such belongings should not be compensable out of the 
War Claims Fund.” 


The Advisory Commissioner’s comments are perhaps too concisely 
expressed to give a complete picture of the situation. As a matter of fact, the 
several branches of the armed forces had somewhat elaborate regulations pro- 
viding for compensation, within certain limits, to members of the respective 
services for loss of personal belongings. Members of the respective services 
were expected to familiarize themselves with those regulations, and with the 
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limits of compensation thereby provided, as well as with the fact that they 
should insure their personal belongings against war risks which were beyond 
the limits of compensation provided by the regulations. They were also, upon 
discharge, given a specific opportunity of making a claim for loss of personal 
effects. 


In the light of this situation, it is necessary to interpret the comments of 
the learned Advisory Commissioner by assigning to the last sentence the 
following meaning: 

“I am informed that the understanding has always been that members of 

the armed forces, if they took with them personal belongings on service, 

did so entirely at their own risk except insofar as any loss might be 

compensable by the service regulations of their respective branches of the 

armed forces, and in my opinion losses of such belongings should not be 
compensable out of the War Claims Fund.” 


There is, of course, a logical distinction between the situation of the 
claimant who was returning from leave at his own expense, and a member of 
the services who might be travelling on a similar journey on draft, or on 
posting from one station to another. My understanding of the regulations which 
I have mentioned is that (except in special circumstances) a serviceman trav- 
elling on leave was not entitled to the compensation provided by the service 
regulations for loss of personal effects. This is perhaps the reason why the 
claimant did not claim, or if he did claim did not receive, compensation under 
the service regulations. 


From the equitable point of view, however, the claimant’s contention 
works rather against him than in his favour, because its acceptance would 
oblige the Commission to compensate a serviceman travelling for his own 
pleasure on leave for a loss which would not be compensable if he had been 
travelling on draft or on immediate active service. 


On a very careful consideration of the whole situation, I am of opinion that 
the Commission has no authority to make the requested exception from the 
provision of the War Claims Rules which prescribes that losses of personal 
belongings of members of the armed forces are not compensable out of the War 
Claims Fund. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I therefore recommend that this claim be disallowed. 


Dated this 16th day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5333 


Re: Sunset Manufacturing Co. Ltd. 


This claimant is a corporation by letters patent under the laws of Manitoba 
with headquarters in the City of Winnipeg and seeks an award of compensation 
for the loss at Hong Kong of a shipment of goods from Calcutta. 

I find from the evidence that the claimant corporation was Canadian in 
residence and trading activities at the time of the presentation of the claim and 
at the time of the loss complained of. 

The evidence discloses that the claimant was engaged in the manufacture 
of cotton and jute flour and feed bags. The materials for the manufacture of 


368 THE War CLAIMS COMMISSION 


bags had to be imported and prior to World War II purchases were made in 
Calcutta, India, and the goods were shipped via Hong Kong to Vancouver by 
water, and by rail from Vancouver to Winnipeg. 


The evidence further discloses that the claimant, through its brokers, 
Shaw, Wallace and Company, Calcutta, purchased 450 bales of Hessian cloth 
and that the goods were shipped to Hong Kong by the ships “Yuensang”’, 
“Kutsang” and “Kumsang” on August 16th, 22nd, and 24th 1941 respectively, 
and on arrival at Hong Kong were to have been transhipped to Vancouver. 
There is no absolute proof that all of the goods did in fact arrive at Hong Kong 
but the Indo-China Steam Navigation Company Limited at Hong Kong states 
that to the best of their knowledge the ships arrived and discharged their 
cargoes into the Godowns of Hong Kong and Kowloon Wharf and Godown 
Company Limited. The records of both of those companies concerning the 
transactions were lost or destroyed during the Japanese occupation of Hong 
Kong which was surrendered to them on December 25, 1941. However, after 
the re-capture of Hong Kong 52 bales of the shipments were located and were 
disposed of as hereinafter set forth. This establishes that some of the goods did 
arrive and were unloaded and on the basis of the rule as to the balance of 
probabilities I find that the goods claimed did arrive in Hong Kong and were 
unloaded there and the disappearance of such as were not recovered must be 
accounted for by looting as provided for in the rules, since Hong Kong was in 
fact occupied by an enemy. See page 24 of the Report of the Advisory 
Commission. 


The claimant seems to have made every effort possible to have the goods 
transhipped from Hong Kong but without avail. Also when the situation was 
growing more serious in the Far East instructions were given without avail to 
have the goods returned to Calcutta. 


It was suggested in another case that the failure to have the goods 
transhipped resulted from the taking of shipping space for other purposes by 
executive orders and, therefore, the loss was not compensable by virtue of the 
ruling on the 24th classification of losses as set out at page 68 of the said report 
of the Advisory Commission. In my opinion, the loss in this case does not come 
within that classification. The only effect that an executive order could have 
had in this case would have been to delay the delivery to the claimant and the 
goods would still have been intact at Hong Kong. The claim here is based on 
the claimant’s complete deprivation of the goods which is amply demonstrated 
by the fact that credit has been given for the goods which subsequently turned 
up. 

The evidence discloses that when the goods were purchased in Calcutta 
they were insured by an open policy issued by The Insurance Company of 
North America—policy No. 3001. This policy covered the goods while in actual 
transit during a 15 day period of waiting for transhipment at Hong Kong and 
would have been immediately reinstated when transhippped. No payment was 
made under this policy because the 15 day transhipment period had expired. 


Mr. Francis Horne, a director in charge Marine Insurance, in the firm of 
Allan, Killam and McKay, through whom the claimant placed its insurance on 
the property lost, gave evidence before me on behalf of the claimant. He stated 
that, while under normal conditions insurance could have been arranged for 
further 15 day periods while goods were awaiting transhipment, there was no 
insurance that was available to the claimant at that time. 


In my opinion, the claimant has suffered compensable loss, and no insur- 
ance being procurable, no deduction in any award of compensation should be 
made because of insurance which the claimant would otherwise have been able 
to procure. 
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The goods in question were ordered through Shaw, Wallace and Company 
in February of 1941 and were shipped in August as above mentioned to Hong 
Kong for transhipment to Vancouver with freight prepaid. Payment was 
arranged by letter of credit through the Bank of Toronto and the certificates of 
the Bank of Toronto show that the total cost to the claimant amounted to 
$67,460.99. 


After the recapture of Hong Kong 52 bales of Hessian cloth were found in 
a godown and were found to be a portion of the claimant’s lost goods. Not 
being able to inspect them as to condition to ascertain of their fitness for 
transportation to Canada, the claimant had them sold in Hong Kong and the 
net proceeds of $8195.08, being $488.48 in excess of their original cost on the 
basis of 52/450 of $67,460.99, were deducted from the amount of the claim. 
Subsequently, the claimant obtained from The American Mail Line the sum of 
$3,463.82 being a refund plus premium for prepaid freight from Hong Kong to 
Vancouver. The total of the two items of compensation amount to $11,658.90 
and leave the claimant’s net loss at $55,802.09. 


My recommendation is that the claimant be paid the sum of $55,802.09 
together with simple interest thereon at the rate of three per cent per annum 
from the first day of January A.D. 1946 as compensation for loss of goods at 
Hong Kong while awaiting transhipment to Vancouver. 


Dated this 8th day of June A.D. 1955. 


(Sed) C. ST. CLAIR TRAINOR 
Deputy War Claims Commissioner 


NoTE:—Award approved by Chief Commissioner (subject to prevailing 
orders of priority) ,4th November 1955. 


CASE No. 5545 
Re: Hammell 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


The claimant’s principal submission is that he was forced to labour in spite 
of his non-commissioned rank. This is a technical breach of the recognized 
conventions, and if working conditions were satisfactory, I do not think it 
would in itself entitle a claimant to a special award. Most claimants would, in 
fact, prefer to work under reasonable conditions, rather than to pass the time in 
enforced idleness. The only work party of which the claimant gives evidence is 
a two months’ assignment to a salt mine. Working conditions in the salt mines 
were notoriously bad, and the Deputy Commissioner has fully considered this 
incident and made a special award on its account. 


This claimant was not subjected to the usual aggravating incidents of 
maltreatment, such as shackling, box-car transportation, Gestapo custody, or 
1945 “hunger march’’. 

He spent 18 months of his internment in hospital, but there is no evidence 
that hospital conditions were not as reasonably satisfactory as conditions would 
permit. 

On a very careful review of this claim I do not find any evidence which 
would justify an increased award. 
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Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I accordingly recommend that the claimant be paid $243.00 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to be 
in order of Priority No. (1-2). 


Dated this 5th day of November A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5697 
Re: de Vries 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


Since the learned Deputy Commissioner’s report, Probate of the Last Will 
and Testament of William Pieter de Vries was granted to his widow Maria 
Anna de Vries, the sole Executrix named in his will, such probate being 
granted by the Supreme Court of British Columbia on 4th December 1957. The 
Executrix has also executed and filed with the Commission an Assignment to 
the Crown of her entitlement to any alternative compensation which she may 
receive from a source other than the War Claims Fund. 


The learned Deputy Commissioner’s recommendation proceeds on the basis 
that the existence of outstanding mortgages should not prevent the claimant 
from receiving compensation in the full amount of the established war loss, 
namely $54,672.57. It appears to me, however, that if the claimant is never 
obliged to pay the outstanding mortgages, she will obviously be making a profit 
out of the award which is now recommended for her. In the absence of 
evidence that the claimant has paid, or will be obliged to pay, the outstanding 
mortgages, I am therefore of the opinion that those mortgages must be taken 
into consideration in arriving at the compensable loss for which the claimant 
should receive an award from the War Claims Fund. It is probably, however, 
equitable to conclude that the proper amount of deduction on account of the 
mortgages should not be the gross sum due on them, but the sum due on the 
mortgages less the value of the security in East Germany which remains 
available for application against the amounts due. It would appear equitable to 
compute the total amount due on the mortgages at RM 95,000 and the total of 
the available security remnant at RM 64,400, leaving a deficiency obligation of 
RM 30,600 or $12,311.70. I consider that this latter amount should be deducted 
from the award recommended by the learned Deputy Commissioner in order to 
arrive at the equitable balance of net loss for which the claimant is entitled to 
compensation, which thereupon becomes $42,360.87. In order to avoid the delay 
which would be incident to the giving of notice of reduction of award pursuant 
to Rule of Procedure No. 20, I would now recommend an interim award of the 
last mentioned amount, subject to futher review if the claimant wishes to 
submit additional materials or arguments in opposition to the deduction which I 
have made on account of the outstanding mortgage obligations. 


With the foregoing reservations and variations, I approve the recommen- 
dation of the Deputy Commissioner, and I accordingly recommend that the 
claimant Maria Anna de Vries, as Executrix of the Estate of William Pieter de 
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Vries, be paid $42,360.87 as an award for loss of property in East Germany, 
such payment to be in orders of Priority Nos. 3(a), 3(b), 4(a), 4(b), 5, and 6, 
and to bear simple interest from Ist January 1946 at 3% per annum. 


Dated this 15th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


By my Report dated 15th April 1958 I reeommended payment to the claim- 
ant of $42,360.87 and interest as an award for loss of property in East Germany. 


In the absence of a notice of reduction of the Deputy Commissioner’s 
award pursuant to Rule of Procedure No. 20, I further recommended that the 
award be subject to further review if the claimant wished to submit additional 
materials or arguments in opposition to the deduction which I made on account 
of the outstanding mortgage obligations. 


The claimant has since submitted materials and arguments in support of 
the following contentions: 


(a) That my recommendation did not make sufficient allowance for the 
outstanding value of the mortgaged assets which remained available towards 
the satisfaction of the mortgages; (b) That provision should be made for 
reimbursement of the claimant in case she is at some future time obliged to pay 
the mortgages or some portion of them. 


In support of contention (a), as it is apparently impossible to obtain 
specific information regarding present-day values in Dresden, the claimant 
submits estimates of the values on building lots in Regensburg and on the 
outskirts of Munich. After very careful consideration of the case, in the light of 
the additional materials, I am unable to form the opinion that the claimant is 
entitled to any further award on this ground. I still consider that both the 
actual damage to the properties, and the impact of the owner’s mortgage 
liability at the time of the loss, have been equitably assessed. 


As to contention (b), I consider that the possibility of the claimant’s having 
to pay the East German mortgages or any part of them is now so remote that it 
would not warrant the retention of a specific amount in the War Claims Fund to 
compensate the claimant if such a contingency should arise. 


There remains one item which was not dealt with in my Interim Report, or 
in the Report of the learned Deputy Commissioner. 


The War Claims Rules provide that claimants may be allowed reasonable 
expenses necessarily incurred for services performed abroad for the purpose of 
enabling them to establish their claims. In the present case, a large volume of 
documents was presented in evidence before the Commission. It is evident, 
however, that all these documents were not specifically obtained for the pur- 
pose of presenting this claim, but that many of them were required in connec- 
tion with the ownership and management of the claimant’s property. I would 
estimate at $200.00 the expense incurred abroad in the obtaining of evidence 
specifically necessary for presentation of the claim to this Commission, and I 
would recommend reimbursement in that amount. 


For the foregoing reasons I recommend that payment of the award recom- 
mended in my Report dated 15th April 1958 be regarded as final compensation 
for loss of property in East Germany, but that the claimant, Mrs. Marie Anna 
de Vries, as Executrix of the Estate of William Pieter de Vries deceased, be 
paid $200.00 as an award for expenses necessarily incurred for services per- 
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formed abroad for the purpose of enabling the claimant to establish her claim, 
such payment to be without interest and not to be taken into account for 
Priority purposes. 

Dated this 24th day of February, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5798 
Re: Bowden 


Deputy Commissioner C. W. A. Marion has submitted to me his findings 
and recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has omitted presentation of further materials on review. 

There is, however, evidence that this claimant was transported across the 
Baltic to Stettin in the hold of an ore boat under overcrowded, hot, and 
unsanitary conditions. 

He was subsequently compelled to participate in the infamous “running 
march” in the course of which the prisoners were shackled in pairs and forced 
on by threats of bayonets, rifle butts, and dogs. They were forced to discard 
practically all their personal belongings. 

I would recommend a nominal additional award of $40.00. 

With this variation, I approve the report of the Deputy Commissioner, and 
recommend that the claimant be paid $286.40 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 20th day of September, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5799 
Re: Morris 


Deputy Commissioner C. St. Clair Trainor has submitted to me his findings 
and recommendation, with his reasons therefor. 

The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and have waived presentation of further materials on review. The 
deceased serviceman and the claimants are deemed to have been Canadians at 
all relevant times. But since the report of the learned Deputy Commissioner, 
evidence has been received to the effect that the deceased serviceman’s father is 
still living, and I have no reason to believe that he is not equally “dependent” 
with his wife. They should therefore divide the award in equal shares. 

With this variation, I approve the report of the Deputy Commissioner and I 
recommend that the claimants be paid $436.00 in equal shares as an award for 
maltreatment of their son the late Private George James Eberwein Morris, 
whilst a prisoner of war in Europe, such payment to be in order of Priority No. 
(1-2). 

As Mrs. Morris alone prosecuted this claim, payment should be by joint 
cheque. 

Dated this 17th day of January, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 6022 
Re: Duncan 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant, Marion L. Duncan as administratrix of both estates, has been 
furnished with a copy of the Deputy Commissioner’s report, and has waived 
presentation of further materials on review. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation, except as to the amount of the deduc- 
tion on account of ex gratia payment by the Government of the United 
Kingdom. The gross amount of this payment was £150. This was reduced in the 
first place by deduction of £25.10.0 costs paid to English solicitors, and after- 
wards by $112.50 costs paid to Canadian solicitors. For reasons mentioned in 
previous reports, I have in a few instances allowed expenses incurred by the 
employment of English solicitors in connection with the administration of 
estates of deceased claimants. Allowance of the two bills of costs, however, 
would appear to be out of proportion to the expenses directly and necessarily 
referable to the securing of the United Kingdom award. After due notification 
to the claimant in pursuance of Rule of Procedure No. 20, I am therefore 
obliged to disallow the deduction, from the United Kingdom award, of the costs 
paid to Canadian solicitors. This leaves the net chargeable amount of the 
United Kingdom award at $502.98. 

The beneficiaries of each of the claimant estates appear to be Canadian 
citizens. 

With the foregoing variation, I approve the report of the Deputy Commis- 
sioner and recommend 

(a) That the claimant Marion L. Duncan, as administratrix of the estate of 
Ina May Duncan, be paid $1200 as an award for loss of personal 
property by the said Ina May Duncan at the sinking of the SS. 
Athenia, such payment to be in order of Priority No. 3 (a) and to bear 
simple interest from 3rd September 1939 at 3% per annum; subject to 
deduction of $502.98 received from the Government of the United 
Kingdom with interest adjustment from 16th March 1949; 

(b) That the claimant Marion L. Duncan, as administratrix of the estate of 
Julia M. Duncan, be paid $275 as an award for loss sustained by the 
said Julia M. Duncan by reason of the death of Ina May Duncan at the 
sinking of the S.S. “Athenia”’, such payment to be in order of Priority 
No. (1-2), and to bear simple interest from 3rd September 1939 at 3% 
per annum. 


Dated this 25th day of February, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6029 
Re: Stockwell 

Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and, on review, has submitted further materials in support of the 
contention that her award should be increased. 

As to the claim for maltreatment, there was apparently a misunderstand- 
ing between the claimant and the Deputy Commissioner. From a letter stating 
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that she had made no claim in respect of personal injury and had not returned 
Form D to the Commission, the learned Deputy Commissioner inferred that the 
claimant intended to abandon her claim for maltreatment. My interpretation of 
the letter would be rather to the effect that the claimant had misunderstood the 
technical distinction between maltreatment and personal injury claims, the 
former being intended as a personal solatium for sufferings inflicted by wrong- 
ful conduct or wilful neglect on the part of enemy captors, and the latter being 
intended to compensate for pecuniary loss caused by personal injury, whether 
resulting from maltreatment or otherwise. 

As a matter of fact, the claimant completed Form F in great detail, and it 
was apparently intended both for a maltreatment and for a personal injury 
claim in the sense intended by the War Claims Rules. There is a great deal of 
evidence on file to indicate that, following her experience at the sinking of the 
“Zam Zam”, the claimant was subjected to further distressing, and often 
degrading, experiences in the course of her voyages on a prison ship, on a 
prison train, and in several successive jails. Those experiences lasted for 
approximately 156 days. I would infer from the nature of those experiences, 
and from the certificate of a medical practitioner that they resulted in a highly 
nervous condition, which prevented her from undertaking any type of occupa- 
tion for about eight months after her return to Canada. For loss of earnings 
during that eight months period, the claimant claims $800.00. It is not, however, 
apparent that the claimant would have earned anything in that period had it 
not been for the disaster, as she was travelling to Africa for the purpose of 
marriage. The balance of the $5,000.00 claimed for maltreatment would appar- 
ently be compensation for sufferings and general damages incurred by the 
claimant as a result of the sinking of the “Zam Zam” and her subsequent 
internment. That portion of the claim would not be allowable. 


It is not customary to allow a claim for personal injury without having the 
oral evidence by a medical practitioner. Such evidence was apparently dis- 
pensed with in this case by reason of the Deputy Commissioner’s understanding 
that the maltreatment claim (which really included a personal injury claim) 
had been abandoned. 

There is, however, the additional circumstance of this case that the claim- 
ant was travelling to South Africa for the purpose of being married, and that 
she was actually married within a year after her liberation. The causal connec- 
tion between her maltreatment and subsequent loss of earnings is therefore not 
established with any certainty. I am, however, prepared to accept Dr. Roy H. 
Thomas’ certificate to the effect that the claimant was in a highly nervous 
condition and incapable of working for some months immediately following her 
liberation, and the natural inference is that such incapacity was a direct result 
of the improper experiences to which she was subjected during custody. I 
would therefore recommend, as a nominal solatium for the maltreatment 
endured, a lump sum award of $150.00. 

As to the claim for loss of property, the claimant misunderstands the 
learned Deputy Commissioner as having said that the market value of lost 
goods means the amount for which the goods could be sold at the time and 
place of the loss. The reasonable market value must be assessed as of 30th June 
1939, and therefore cannot take into account any appreciation due to wartime 
scarcity and other prevailing conditions. The claimant also indicates that a 
great many of her possessions were practically new, and some of them unused. 
The experience of the Commission is, however, that all consumer goods, how- 
ever new, are subject to some measure of depreciation in order to arrive at 
their actual market value. 

The claimant further complains that the learned Deputy Commissioner 
should not have based his valuations on the amount of insurance which she had 
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placed on her possessions prior to embarkation. The insurance carried was 
$1,600.00 covering ordinary marine risks, and $1,000.00 covering war risks. The 
claimant now gives an apparently truthful, and reasonably convincing, expla- 
nation why the amounts of insurance were so limited. Since the learned Deputy 
Commissioner apparently arrived at his valuations in part, at least, by taking 
the amount of insurance as a starting point, I feel disposed to make an 
exception from my usual hesitation in disturbing a finding of fact on the basis 
of an oral hearing. The listing and valuation of the lost goods have been 
prepared with meticulous care and accuracy by the claimant, and on the basis 
of her explanation for the limited amount of insurance carried, I incline to the 
view that the assessed market value of the goods which she lost should be 
increased to $2,550.00. This, added to the loss of passage money and cash, would 
make a total property loss of $3,000.00, from which the proceeds of the War 
Risk Insurance policy must be deducted. 

With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I therefore recommend that the claimant be paid: 


(a) $150.00 as an award for maltreatment of herself whilst a civilian 
internee in Europe, such payment to be in order of Priority No. (1-2); 


(b) $2,000.00 as an award for loss of property at the sinking of the SS 
“Zam Zam”, such payment to be in order of Priority No. 3(a), 
together with simple interest on $3,000.00 from 17th April 1941, sub- 
ject to adjustment of interest on $1,000.00 (insurance money) from 
17th November, 1941. 


I recommend that the claim for personal injury be disallowed. 

As to the Deputy Commissioner’s note that the claimant is indebted to the 
Canadian Government in the sum of $91.11, this Commission has no jurisdic- 
tion to adjudicate upon such an account, but it should be made a subject of 
direct negotiations between the claimant and the Government. 

Dated this 17th day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6030 
Re: Watts 


This claim was reported by me on the 27th September 1954 in which I 
disallowed applicant’s claim for $500.00 alleged to have been deposited in the 
Hong Kong and Shanghai Bank but reserved the right to reopen the claim if 
satisfactory evidence was adduced to establish the claim. 

The Chief Commissioner fixed the date for production of such evidence at 
27th September 1955. 

The material since produced is to the effect that such money as applicant 
deposited in said bank is still there, but the bank is unable to pay it owing to 
certain orders of the Chinese government. This is not an act of war but would 
appear to be in the nature of confiscation by said government since the end of 
the war. The claim is therefore not one falling within the rules of the Commis- 
sion but expressly excluded therefrom, and consequently must be disallowed. 

Dated this 28th day of September, 1955. 


(Sgd) J. D. HYNDMAN 
Deputy War Claims Commissioner 


NoTEe:—Disallowance confirmed by Chief Commissioner, Ist November 1955. 
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CASE No. 6037 
Re: Bégin 
Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commission- 

er’s report, and I take it that he joins with his fellow-Jesuits from Canada in 
submitting arguments in support of the contention that his award for personal 
injury should be substantially increased and should include travelling 
expenses. 
I have carefully reviewed this claim in the light of the evidence adduced, 
and I agree with the conclusion of the learned Deputy Commissioner that the 
evidence does not sufficiently establish that the claimant’s subsequent illnesses 
and partial disability were effectively caused by maltreatment during his 
internment. 

On the other hand, from the evidence submitted in this case and in 
numerous other cases of internment at Los Banos Camp, I am convinced that 
actual maltreatment prevailed there in the administration of the Camp. I am 
also of the opinion that the subsequent ailments suffered by the claimant, and 
the consequent alleged loss to himself and his Order, were not entirely due to 
maltreatment suffered at Los Banos. It was not until 23rd December 1953 
(after this Commission had been appointed to adjudicate claims) that Dr. Dazé 
made a note on a medical document dated 1945, expressing his belief as to the 
connection between internment conditions and the claimant’s subsequent physi- 
cal disability. Dr. Dazé, in commenting on the note referred to, states that the 
examinations of the claimant after his repatriation revealed a normal condition: 
there were signs of depression, but no indication of specific ailment. 


Even if we accept Dr. Dazé’s opinion at its full face value, it is not 
sufficient, in order to establish personal injury claim, that the ailment com- 
plained of was causally connected with previous internment. The stress and 
anxiety of residents in theatres of war and in enemy-occupied territories, and 
particularly in internment camps, were the cause of a great deal of illness apart 
altogether from the existence of any measure of maltreatment. 


Nevertheless, though the evidence does not establish that maltreatment 
was the sole, or even the principal, cause of the claimant’s illnesses, I think it 
can be properly inferred that the maltreatment to which he was subjected at 
Los Banos, including particularly malnutrition and unsanitary conditions, con- 
tributed to, or aggravated, his subsequent ailment to some extent, with some 
resulting aggravation of pecuniary loss to himself or his Order. 


In the case of a religious Order, whose members are bound by vows of 
poverty, it is extremely difficult to assess the quantum of pecuniary damage, 
and in the present case it is impossible to assess with any degree of mathemati- 
cal accuracy the proportion in which such loss was aggravated by previous 
maltreatment. The adjudicating tribunal is therefore bound to place itself 
entirely in the position of a jury; in that capacity, I would estimate the extent 
to which the pecuniary loss was aggravated by maltreatment at $3,000. I would 
therefore recommend payment of that amount, together with medical and 
hospital expenses incurred by the claimant immediately after repatriation. 
Those expenses would appear to have totalled $106.12, rather than the $71.12 
recommended by the learned Deputy Commissioner. 

For purposes of convenience, payment will be recommended directly to the 
claimant, leaving it to himself and his Order to determine the ultimate bene- 
ficiary of the award. 


I agree with the conclusion of the learned Deputy Commissioner that 
entitlement to compensation for travelling expenses has not been established. 
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Transportation from Montreal, Beyrouth and Peking must obviously be disal- 
lowed, as those journeys were completed without interruption. I understand, 
however, that the claimant was in course of a journey from Peking to India, 
which was interrupted by enemy bombing of his ship at the Philippines. If, 
therefore, the cost of transportation for that portion of the journey had been 
prepaid, its interruption by an act of war might give rise to a compensable 
claim. The claim may therefore remain open for submission of further evidence 
on that point. 


Subject to the foregoing reservation, I approve the report of the Deputy 
Commissioner with the variations above noted. 


I therefore recommend that the claimant be paid: 


(1) $233.00 as an award for maltreatment of himself whilst a civilian 
internee in the hands of the Japanese, such payment to be in order of 
Priority No. (1-2); 

(2) $3,106.12 as an award for personal injury resulting from the above 
mentioned maltreatment, such payment to be in order of Priority No. 
(1-2), and to bear simple interest from lst January 1948 at 3% per 
annum; 

(3) $300.00 as an award for loss of property in the Philippines (the claim- 
ant presumably not having been eligible to file a claim against the 
Philippine War Damage Commission), such payment to be in order of 
Priority No. 3(a) and to bear simple interest from 1st January 1946 at 
3% per annum. 


Dated this 14th day of March, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6078 
Re: Renaud 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and his Counsel has submitted an elaborate series of arguments in 
support of the contention that the Deputy Commissioner’s recommendation 
should be reversed, and awards recommended for maltreatment and personal 
injury. 

I have very carefully considered the transcript of the evidence and other 
materials furnished to the Commission in connection with this claim, and others 
of the same group, and I am convinced that they fully support the findings and 
conclusions of the learned Deputy Commissioner. His report is so clearly 
reasoned and comprehensive that there is very little that I can add to it, except 
to state that it should be incorporated in, and read as a part of, this 
recommendation. 

In view, however, of the extensive submissions presented by the claimant’s 
counsel (both properly to the Commission, and improperly through members of 
Parliament and other indirect channels), I consider it desirable to refer briefly 
to the principal arguments advanced in those submissions. The submissions may 
be roughly classified into three groups: 

(A) Preliminary objections to the general proceedings of the Commission, 

and contention that a general code of Rules should have been estab- 
lished, that special Rules should have been adopted for the benefit of 
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charitable organizations, and that the Chief Commissioner should have 
recommended amendments to the existing Rules; 


(B) The contention that the claimant’s place of detention at Zikawei was a 
camp administered or effectively controlled by the Japanese; 


(C) The contention that the living conditions at Zikawei, and particularly 
the inadequacy of food supply, constituted maltreatment within the 
meaning of the War Claims Rules. 


(A) (1) The claimant’s Counsel stresses the recommendation of the Right 
Honourable Advisory Commissioner that ‘‘before the setting up of a tribunal or 
tribunals there should be established a code defining the war claims that are 
admissible and settling the basis upon which the compensation is to be deter- 
mined.” The learned Advisory Commissioner was apparently too modest to 
anticipate that his Report of 25th February 1952 would be accepted practically 
in toto by the Government of Canada and thereupon be constituted (with a 
very few relatively minor exceptions) as the War Claims Rules. 


It is obvious that the establishment of a “code” to which the learned 
Advisory Commissioner refers has been fully consummated in the form of his 
own Report with modifications to the extent specified in the Schedule to the 
War Claims Regulations. I am of the opinion that no more detailed or specific 
‘a priori’ code could properly have been adopted in the circumstances. 


(2) The claimant’s counsel also stresses repeatedly the alleged duty cast on 
the adjudicating tribunal to recommend special rules relating to charitable 
associations, as recommended by Item 31 on p. 70 of the Report of the Advisory 
Commission. An examination of that item makes it appear clearly that the 
special rules there contemplated would be extremely narrow in their applica- 
tion, and could have no possible reference to the present case or to any of the 
cases with respect to which the point is urged by Counsel. 


The “special rules’? contemplated by Item 31 would be intended solely to 
prevent unincorporated charitable organizations from being prejudiced by the 
technical absence of corporate capacity. The learned Advisory Commissioner 
merely suggests that there may be unincorporated charitable associations as to 
which such special rules should be made. He states, however, that he knows of 
no claims by such associations, and no such claims have come to the notice of 
the Commission. If, and when, any claims by unincorporated charitable associa- 
tions come to the notice of the Commission, appropriate rules will be recom- 
mended to bring such associations to a parity of eligibility with similar organi- 
zations which are fully incorporated. It would, I think, be entirely inequitable 
to recommend that the compensation awarded to charitable organizations and 
their members should be based on principles different from those applicable to 
claims by other individuals and corporations. 


(3) The claimant’s Counsel stresses the authority conferred on the Chief 
Commissioner on p. 94 of the Advisory Commission’s Report to recommend 
amendments to the War Claims code from time to time in the light of the 
experience gained by himself and the Deputy Commissioners. So far as mal- 
treatment claims arising in the Far East are concerned, any amendment which I 
might be disposed to recommend would have the effect of casting upon claim- 
ants a more onerous burden of proof that compensable maltreatment actually 
occurred. In other words, the experience gained by the Commissioners leads me 
to the opinion that, though extremely severe maltreatment existed in a large 
number of Japanese internment camps, it was not so universally prevalent as 
the materials available to the learned Advisory Commissioner led him to 
believe. 

If, therefore, I were disposed to recommend an amendment of the War 
Claims Rules with relation to the proof of maltreatment in Japan-operated 
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camps, such recommendation would be in the direction of modifying the 
presumption that maltreatment prevailed in all such camps. Since, however, so 
very numerous claims have already been adjudicated on the present state of 
the Rules, it would obviously be undesirable to recommend any such restrictive 
amendment at the present stage, and it is therefore necessary to continue the 
adjudication of claims on the basis of the War Claims Rules as they stand. 


(B) The claimants’ counsel relies on a literal interpretation of the expres- 
sion “effectively controlled” by the Japanese. He contends that the restrictions 
of movement and communication under which the claimant and his fellow- 
internees lived at Zikawei constituted “effective control’ by the Japanese 
within the meaning of the War Claims Rules, and that therefore their place of 
detention was a camp operated by the Japanese, so that the claimant would be 
entitled to an automatic per diem award without proof of actual maltreatment. 
The claimant himself testifies, however, that Zikawei was not an official camp 
like other camps that were set up by the Japanese, but he describes it as “a 
camp for privileged prisoners.” 


It must, at the outset, be borne in mind that mere internment of enemy 
aliens by a belligerent power does not constitute maltreatment, and is not 
compensable either by international law or by the provisions of the War Claims 
Rules. 


Any measure of internment by a belligerent power involves some degree 
of control by that power. It is therefore obvious that, if any degree of control 
exercised by the detaining power must (as the claimant contends) be regarded 
as “effective control” within the meaning of the War Claims Rules, such an 
interpretation would have the effect of rendering all internment automatically 
compensable. Clearly, therefore, it is necessary to restrict the interpretation of 
the words “effectively controlled” by consideration in the light of their context. 


As I pointed out in Case No. 7756—Reverend Antonio Bonin—the outline 
presented to the Right Honourable Advisory Commissioner of the tortures and 
brutalities prevailing in a great many Japanese internment camps led him to 
the conclusion that substantially all internees in camps operated by the Japa- 
nese were maltreated. It is, however, abundantly clear that the Advisory 
Commissioner did not consider all places where civilians were interned by the 
Japanese as being Japanese-operated camps. He repeatedly drew an emphatic 
distinction between “enforced residence under enemy supervision, such as the 
so-called house-arrest cases’, and internment in camps which were ‘in sub- 
stance and effect under the control of the Japanese” or which were “operated, 
openly or in effect, by the Japanese.”’ At page 50 of his Report, he refers to the 
latter group of camps as being “‘operated...that is administered or effectively 
controlled. ..by the Japanese.”’ 


From this emphatic distinction, it is obvious that the expression ‘‘effective- 
ly controlled”? was intended to bear a meaning which would include some 
measure or degree of control going beyond the supervision necessary to ensure 
the custody and isolation of the internees. The constituent elements of camp 
“control” as outlined by the claimant’s counsel, such as prohibition of departure, 
and of writing, telephoning, or otherwise communicating with those outside the 
camps, are applicable with equal force to Japanese-controlled camps and to 
places of house-arrest or enforced residence. If individuals under house-arrest 
were not controlled or restricted from departing from their residences or from 
communicating with those outside, there would be no real meaning to the 
expression ‘‘enforced residence under enemy supervision’’; and yet that type of 
residence is specifically excluded by the War Claims Rules from the automatic 
presumption of maltreatment. 
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In Case No. 9530—Reverend Dominique-Marie Doyon—I indicated some of 
the factors which collectively (though not necessarily individually or conclu- 
sively) might be taken to indicate a pattern of internment falling within the 
concept of a camp “effectively controlled” by the Japanese. These factors may 
be summarized as: quartering of Japanese guards; undertaking by Japanese to 
provide food; dictation of rules of camp life solely by Japanese, without the 
mediation of any representative of the internees; co-internment of clergymen 
with civilians and with non-members of their own or related religious Orders; 
allotment of living space by Japanese; conscription of internees to do cooking 
and other chores in the camp. That list was not intended to be all-inclusive, but 
the absence in the present case of any of the usual concomitants of Japanese 
camp-life strongly indicates the absence of “effective control” such as was 
contemplated by the War Claims Rules. 

In the place of internment here concerned, there were no Japanese guards 
quartered or otherwise maintained, the food and other necessaries of life were 
procured by the internees themselves on an agreed plan subject to a general 
system of rationing, and the general regulation of camp-life was carried out 
through the mediation of the internees themselves or of members of other 
religious Orders representing them. 

I accordingly see no alternative but to approve the conclusion of the 
learned Deputy Commissioner to the effect that the place of detention at 
Zikawei was not a camp “operated” or “effectively controlled” by the Japa- 
nese, within the intention of the War Claims Rules, and that therefore the 
claimant is not entitled to an automatic per diem award for maltreatment. 


(C) As to the question of actual maltreatment, the claimant relies especial- 
ly on the inadequacy of the food supply, and contends that the Japanese not 
only refused to supply the claimant and his fellow-internees with food but 
actively prevented them from obtaining access to food supplies which were 
available in the locality. 


At the time of their internment, the claimant and his fellow-internees had 
the option of being interned in regular camps operated by the Japanese, or of 
residing in the premises owned by the French Jesuits at Zikawei. If they had 
chosen the former alternative, the Japanese would then have been under the 
obligation of providing food and such necessaries of life for them. They chose, 
however, (no doubt as the lesser of two evils, but definitely from their own 
preference) the latter alternative, which was secured for them by the active 
intervention and request of the French Jesuits, of the Apostolic Delegate 
(Bishop Zanin) Superior of the Mission, and of Bishop Cété, the Diplomatic 
Representative in China of neutral nations or nations friendly with Japan. Not 
only is there no evidence of any acts of brutality towards the Canadian Jesuits 
at Zikawei, but they were apparently treated with deference by the Japanese 
and they came to occupy, in the claimant’s own words, the position of privi- 
leged prisoners. The claimant testifies that the Japanese did not consider them 
as enemies, but interned them, in part at least, for their own protection. 


It must, however, be noted that the agreed system of detention included an 
understanding that the internees should procure their own food supplies. 
Admittedly, the supply of food which they were able to procure was not 
adequate. The claimant complains that their food supply was unduly restricted 
by two factors, (a) shortage of money and (b) the rationing system. He states 
that they could have got more food if they had had more money. Facilities for 
borrowing were apparently open to them, but they hesitated to incur the risk 
of too great indebtedness. Their finances were supplemented by periodic pay- 
ments from the Canadian Government. The inadequacy of such payments from 
Canada can hardly be considered as proof of maltreatment by the Japanese in 
view of the agreed arrangement. 
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Food supplies were procured for the Canadian Jesuits by an arrangement 
of pooling with the other residents of the Zikawei Centre, and were purchased 
and administered through clerical officials nominated for the purpose, (e.g. the 
purchasing Father, the Father minister, and the Father treasurer). The Japa- 
nese had nothing to do with the purchases. Black market supplies were also 
available, but the use of such a channel was curtailed by lack of funds, as well 
as by the wish of the internees to carry out as far as possible their agreement 
with the Japanese, and by the risk of severe penalties involved. 


The other restriction of food supplies was effected through a system of 
rationing, which prevented the internees from obtaining an adequate quantity 
of nutriment. Not only was the same system of rationing applicable to the 
civilian population of the locality, but it was equally applicable to the other 
missionaries who lived (though not interned in any sense of the word) in the 
Zikawei Civic Centre, including missionaries of Chinese and French national- 
ity, and of other nationalities which were neutral or friendly to Japan. The 
claimant testifies that the same ration system had been in effect for the other 
uninterned missionaries for seven or eight months before the arrival of the 
Canadian Jesuits at Zikawei. 


Apart from the problem of food, the Canadian Jesuits at Zikawei were 
able to maintain a reasonably normal routine of life in their place of residence. 
They had complete freedom of religious and social contacts with their fellow- 
residents, and access to libraries which were valuable to them in the continua- 
tion of their devotions and studies. They were also authorized, on request in 
case of necessity, to have access to medical and hospital treatment outside the 
Zikawei Civic Centre. 


I can find in the evidence nothing which would indicate that this claimant, 
or his fellow-internees, were subjected to any form of maltreatment within the 
meaning of the War Claims Rules. 


As for the personal injury claim, it is obviously founded as a corollary to 
the claim for maltreatment. Since it is held that no maltreatment, within the 
meaning of the Rules existed, there can be no valid claim for compensable 
personal injury. It may very well be that the health of the claimant and of his 
fellows was injured in certain respects by the hardships and privations incident 
to residing in an occupied territory during the period of war. This, however, is 
the result of the existence of a state of war, and cannot be charged either to 
maltreatment or to actual operations of the war. The War Claims Rules make it 
doubly clear that consequences flowing from the existence of a state of war 
cannot be regarded as forming the basis of compensable claims. 


I have therefore no alternative but to recommend that the claim for 
personal injury, as well as that for maltreatment, be disallowed. 


As to the claim for $500 compensation for expenses of repatriation to 
Canada in 1949, the learned Deputy Commissioner sets out very clearly the two 
reasons why this claim cannot be entertained. Apart from the fact that this 
claimant’s repatriation expenses were not related in any way to maltreatment, 
or to injuries arising from maltreatment, it may be noted that in no case 
arising before the Commission has any award for expenses of repatriation to 
Canada been recommended. It is true that the Government of Canada made 
advances to numerous Canadian nationals to assist them in the expenses of 
their return to Canada, but such advances were always regarded as being in 
the nature of loans, and the Government has insisted on progressive re-pay- 
ment as occasion has arisen. 


I must approve the learned Deputy Commissioner’s recommendation that 
this portion of the claim also be disallowed. 
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Incidentally, it may be noted that the attorney and the counsel for the 
claimant, in a memorandum submitted to the Honourable, the Minister of 
Justice, complain that the Commission in the first instance accepted two of the 
claims filed by Canadian Jesuits at Zikawei and recommended awards of 
compensation to the two claimants concerned, but that the Commission later 
reversed its decision and ordered a new hearing, whereupon the original 
decision regarding those two claims was reversed and the claims of the 
remaining members of the same congregation were also rejected. As a matter 
of fact, the original recommendations of the Deputy Commissioner related to 
the two cases concerned have not yet been reversed, but are still under review 
before the Chief Commissioner in the light of the evidence presented on the 
occasion of the re-hearing. Assuming, however, that this procedure does 
amount to a reversal of the decision made in the first instance, I can see no 
valid objection to the Commission’s deciding such cases in the light of the 
fullest and most recent evidence on record rather than being bound by a 
decision which may have been reached at the outset on the basis of incomplete 
evidence, as the claimant’s counsel apparently suggests should be done. In other 
words, if the Commission originally committed an error in the adjudication of 
those two claims by reason of incompleteness of the evidence then available, 
the rule of equity and good faith would clearly not require the Commission to 
be bound by such imperfect decision. These remarks are, however, purely 
incidental to the present case, and the situation will be dealt with more fully in 
connection with the two cases directly concerned, namely Case No. 1528— 
Reverend Adrien Lavariére and Case No. 4699—Reverend L. J. Primeau. 


i To conclude, I approve the Deputy Commissioner’s report without varia- 
tion, and I recommend that the present claim be disallowed. 


Dated this 10th day of March, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6253 


Re: G. L. Griffith & Sons Limited 


Since the drafting of my recommendation dated 23rd March 1955, I have 
had occasion to review the claim further, and to consider very fully the 
question whether, or not, the title to the lost goods had passed from the 
claimants to a purchaser before the time of the loss. 


I have drawn to the attention of the claimants the fact that “‘copies” of 
invoices furnished to the Commission contained the words ‘Goods shipped at 
Buyer’s Risk”. The claimants have explained this apparent discrepancy by 
stating that this notation did not appear on the invoices used for the shipments 
concerned in 1940, and that when the present “‘copies’’ were made the claimants 
omitted obliterating the words “Goods shipped at Buyer’s Risk’’. Counsel for 
the Commission, Mr. Batt, informs me that this explanation was also made by 
the claimants at the time of the hearing of the claim. 


I have also discussed the claim on various occasions with the learned 
Deputy Commissioner, and he informs me that he reached the conclusion that 
the goods in question were consigned to European representatives of the 
claimants, rather than to outright purchasers; for that reason, he was of the 
opinion that the title had not passed to the consignees, but remained in the 
claimants at the relevant time. 
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This point presents considerable difficulty, but I am inclined to accept the 
finding of the learned Deputy Commissioner and to confirm his report and my 
own recommendation of 23rd March 1955. 


Dated this lst day of November, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6255 
Re: Mepham 


Deputy Commissioner Hyndman has submitted to me his findings and his 
recommendation for disallowance of this claim, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and has submitted further argument to the effect that the existing 
War Claims Rules, so far as they disqualify claimants who became citizens of a 
foreign country shortly before October 23, 1952, are unfair and inequitable. 
This representation is, of course, directed towards securing rather an amend- 
ment to the War Claims Rules, than a revision of the Deputy Commissioner’s 
recommendation. I think, however, that it is proper to refer briefly to the 
necessity of this provision in the Rules. Admittedly, the date fixed as the date 
of presentation of a claim is to some extent arbitrary. The fixing of an arbitrary 
date is, however, obviously necessary. If some predictable date were fixed in 
advance, and prospective claimants were notified of the date which would be 
applied, they could defer their applications for foreign citizenship, and so defeat 
the principle of continuity of national status, which underlies the adjudication 
of claims based on reparations. 


‘Ihe claimant makes this doubly clear in his present submission, when he 
says that if he had known that 23rd October 1952 would be fixed as the 
arbitrary date of presenting claims, he ‘“‘could have and would have deferred 
his changing status accordingly”. This viewpoint makes it very clear that the 
fixing of an arbitrary date as the date of presentation of claims is quite 
necessary. 


Pursuant to the War Claims Rules, I have no option but to approve the 
report of the Deputy Commissioner without variation, and I accordingly recom- 
mend that this claim be disallowed. 


Dated this 17th day of November, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6256 
Re: Mitchell 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation on this claim, with his reasons therefor. 


It appears, however, that the claimant J. Albert Mitchell died on 26th 
November 1954. By his probated holograph will, he bequeathed unconditionally 
all his estate to his wife Anna Marie (Kilman). He does not name an executor 
in his will, but my understanding of the law of the Province of Quebec is that 
when approval is given by a competent court to a holograph will which names 
a sole beneficiary, that universal legatee automatically acquires powers and 
status analogous to that of a personal representative. 
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Mrs. Mitchell has been furnished with a copy of the Deputy Commission- 
er’s report and has waived presentation of further materials on review. 


I find, however, that it is necessary to make some adjustment of the 
deduction recommended by the learned Deputy Commissioner in respect of 
compensation received from other sources. That compensation was received 
from the Government of Canada, but of the amounts so received only $4,369.25 
can be considered as capital compensation. The remaining sum of $2,500.00 was 
interim compensation for loss of use of furniture and household effects, and 
should not be deductible from the capital portion of the award recommended 
by this Commission. The sum of $2,500.00, in other words, should be set off pro 
tanto against only the interest factor of the Commission’s award. It is also 
necessary to restate the whole interest factor on the award recommended by 
the Deputy Commissioner. 


With these variations, I approve the report of the Deputy Commissioner, 
and I recommend that Anna Marie (Kilman) Mitchell as universal legatee of 
the claimant’s holograph will be paid $8,000.00 as an award for loss of property 
in Belgium, such payment to be in orders of Priority Nos. 3 (a), 3(b), and 4, 
and to bear simple interest from lst January 1946 at 3% per annum; subject to 
deduction of: 


(a) $4,369.25 capital compensation received from the Government of 
Canada, with interest adjustment from 30th June 1948; 


(b) $2,500.00 interim compensation received from the Government of 
Canada, to be deductible pro tanto from the net interest factor only of 
the recommended award. 


It is further recommended that the sums deducted under Paragraphs (a) 
and (b) be refunded from the War Claims Fund to the Crown in the right of 
Canada by way of subrogation to the rights of the claimant. 


One other problem arises upon the adjudication of this award, namely 
whether, if a claim had been prosecuted before the Belgian authorities, any 
compensation would have been, or might yet be, paid. Owing to the difficulty of 
estimating the probability or improbability of recovery on any such claim, I 
consider it preferable to make my recommendation in this case without any 
findings on that question, and subject to the exercise of the relevant powers by 
the Treasury Board. 


Dated this 13th day of May, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: Memo to H. D. Clark, April 19, 1955 


“I am adopting the following as an equitable formula for deduction of 
satisfaction otherwise provided (and repayment to the Government of Canada) 
in cases where claimants have received, from the Government, interim com- 
pensation under the dual headings of ‘‘capital’’ compensation and “non-capital’’ 
compensation for loss of use: 


(a) “capital” compensation received, including items for replacement 


and loss of clothing, should be deducted from the total awards recom- 
mended, and refunded pro tanto to the Government; 

(b) ‘‘non-capital’”? compensation received, such as for loss of use of fur- 
niture and household effects, or of automobile, should be deductible 
only from the portion of recommended awards relating to interest. 
Amounts so deducted should be refunded pro tanto to the Government; 
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(c) it follows that, in the case of awards under the Treaty of Peace with 
Italy, only “capital” items will be deducted and refunded to the 
Government, though ‘‘non-capital” items may be deducted from interest 
awards made under the War Claims Rules in respect to the same loss.” 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6259 
Re: Matthews 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 

I have also notified the claimant, under the provisions of Rule of Procedure 
No. 20, to the effect that the $2,000.00 received from the Government of Canada 
as non-capital compensation for loss of use of furniture must be deducted from 
the interest factor of the present award. Such deduction is in accordance with 
the formula adopted by the Commission in all similar cases. The claimant does 
not oppose the suggested revision. 

The question arises whether a further deduction should be made from the 
present award to represent the estimated amount which the claimant might 
have received had an application been made and prosecuted under the Ger- 
man Law of Equalization of Burdens. 

Apparently no such formal application was made, but Mrs. Gertrude Maria 
Matthews, the widow and sole beneficiary of the deceased James Owen Mat- 
thews, makes an affidavit in which she states that she inquired at the Depart- 
ment of Adjustment in Wiesbaden if she could receive compensation there. She 
swears that she was told that she would not receive such compensation because 
she had already received an award for loss of property owned by her late 
mother, and the regulations precluded a single claimant from receiving two 
awards, whether in a representative capacity or otherwise. Mrs. Matthews also 
deposes that she was given to understand that the receipt of compensation from 
the Canadian Government would be another reason for refusal of an award by 
the German authorities. 

I am not convinced that the foregoing information received by Mrs. Mat- 
thews was either authoritative or accurate. It does, however, appear that a 
claim was made to the Custodian’s Office, Department of the Secretary of State, 
as early as 24th February 1945; that a subsequent claim was made through the 
Department of Mines and Resources for interim compensation from the Canadi- 
an Government; that Mrs. Matthews made and prosecuted a claim to the German 
authorities for compensation for loss of her (non-Canadian) mother’s property; 
and that Mrs. Matthews made some official inquiries as to her right to claim 
from Germany for the loss of her husband’s goods. In all the circumstances, I 
am inclined to the view that all the steps which might reasonably be expected 
to be taken were taken with a view to obtaining compensation from sources 
outside the Canadian War Claims Fund. I therefore agree with the apparent 
conclusion of the learned Deputy Commissioner that the claimant should not be 
deemed to have received or to expect any compensation otherwise provided for. 

With the variation to which I have already referred, I approve the report 
of the Deputy Commissioner. 

I therefore recommend that the claimant, The Royal Trust Company as 
Executor of the Estate of James Owen Matthews, be paid $6,479.72 as an award 
for loss of property by the late James Owen Matthews at Hamburg, Germany, 
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such payment to be in orders of Priority Nos. 3(a), 3(6), and 4(a), and to bear 
simple interest from lst January 1946 at 3% per annum; subject to deduction 
of $2,500.00 received from the Government of Canada, with interest adjust- 
ment from 30th June 1948; and subject to further deduction, from the interest 
factor only, of $2,000.00 interim non-capital compensation received from the 
Government of Canada. 

I further recommend that there be paid to the Government of Canada by 
subrogation to the entitlement of the claimant the amounts deducted as afore- 
said, in repayment of interim compensation advanced to the claimant: namely, 
$2,500.00 and interest thereon from 30th June 1948 at 3% per annum; and 
$2,000.00, or so much thereof as may be deductible from the interest factor of 
the present award due to the claimant. 


Dated this 15th day of September, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6357 
Re: Henderson 


In my report dated 14th September 1955, I noted that one-third of the 
potential compensation for loss of personal property by the late John Hender- 
son at the sinking of the S.S. “Lady Drake” would accrue beneficially to his 
nieces Mrs. Gertrude Brereton and Mrs. Phyllis Curtis, in equal shares. As Mrs. 
Brereton had been a citizen of the United States since 1937, she would not be 
eligible for an award under the Canadian War Claims Rules. The national 
status of Mrs. Curtis had not then been finally determined, and the question of 
her beneficial share was therefore reserved for further consideration. 

The Department of Citizenship and Immigration has now certified that Mrs. 
Phyllis Winton Curtis became a citizen of the United States on 3rd March 1930, 
at the time of the naturalization in that country of her father William Hender- 
son, and that she thereupon ceased to be a British subject. The Department 
further certifies that there is no record of her having made an application for 
resumption of British status. It is therefore obvious that Mrs. Curtis has not 
been a British subject since 1930, and that she was not a Canadian citizen at 
the presentation of this claim. 

I therefore recommend that the remaining one-third of the claim which 
would pass beneficially to Gertrude Brereton and Phyllis Curtis if they were 
eligible to claim be disallowed. 


Dated this 18th day of April, A.D, 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6423 


Re: Les Sceurs de l’ Assomption de la Sainte-Vierge 


Deputy Commissioner Marion has submitted to me his report, in which he 
finds that the claimant suffered a loss of $20,000. from the war-time destruction 
of two buildings in Aomori, Japan, which were completely destroyed on the 
27th of July, 1945. 

The learned Deputy Commissioner, however, makes his finding subject to 
the reservation that the claim against the War Claims Fund may not be com- 


EDITED REPORTS OF CASES BEFORE COMMISSION 387 


pensable owing to the claimant’s failure to submit and prosecute a claim for 
compensation under the Treaty of Peace with Japan. 

I have notified the claimant that even assuming the validity of the learned 
Deputy Commissioner’s finding, that the claimant has duly established a loss of 
$20,000., I was of the opinion that I should be bound to recommend disallow- 
ance of the claim by reason of the claimant’s failure to obtain available 
compensation from an alternative source. 

Counsel for the claimant has submitted an elaborate argument in opposition 
to that opinion. He has relied on contentions presented by him in a number of 
other somewhat similar cases. 

Counsel has specifically referred to a citation on page 1 of the report of the 
Advisory Commission on War Claims which indicates ‘“‘that the Secretary of 
State was in 1948 authorized by Cabinet, inter alia, to ascertain the claims of 
persons residing or carrying on business in Canada, or of Canadian citizens 
residing outside of Canada, for loss or damage arising directly from operations 
of war including claims the partial or full settlement of which was provided for 
under the peace treaties, or agreements with or legislation of certain countries’”’. 

It is obvious, however, that no such direct authority is vested in the War 
Claims Commission either by the War Claims Rules or Regulations or by the 
Commission issued pursuant to them. The only context in which the War 
Claims Commission is authorized to investigate the matter of compensation 
available from sources other than the War Claims Fund is related to the 
direction contained in the War Claims Rules, that compensation which is 
received or might have been received from such alternative sources must be 
deducted from a recommended award by way of “compensation otherwise 
provided for’’. 

The present claim is very similar to that for loss of property presented in 
Case No. 9303—Les Syndics Apostoliques des Freres Mineurs ou Franciscains— 
and in Case No. 10022—L’Ordre des Dominicains ou Freres Précheurs au 
Canada. 

As I indicated in my reports on those two claims, the Commission has 
always taken the view that in such circumstances there is an onus on a 
potential claimant of making some reasonable inquiry as to the availability of a 
source of alternative compensation, such as that provided by the Japanese 
Peace Treaty. In addition, it appears that the provisions of the Treaty were a 
matter of fairly general knowledge both in Canada and particularly in Japan. 
From the legal point of view, I consider that the foregoing factors would be 
sufficient to oblige the Commission to deduct from any award recommended on 
the present claim the amount which might be estimated as available compensa- 
tion under the Japanese Treaty if a claim had been made and prosecuted with 
reasonable diligence. 


In the present case, however, as in the claim of the Dominican Order, 
supra, there is ample evidence to indicate that the availability of an award 
from Japan was brought to the notice of the present claimant through two 
channels: 


(a) On 12th January 1953, Mr. A.R. Menzies, Canadian Chargé d’Affaires 
at Tokyo, wrote to Reverend Father Derouin at Sendai, Japan, as agent for 
Sister Gisele-Marie, Superior of the claimant Order, indicating that the claim- 
ant might have a claim against the Japanese Government in respect of war 
losses and pointing out that claims for compensation could be filed up to 
October 28, 1953. Mr. Menzies offered to discuss with Father Derouin at any 
time the procedure for filing claims. From that letter, it seems obvious that 
Father Derouin, as agent for the Superior of the claimant Order, knew of the 
availability of a claim against Japan, and could readily have obtained informa- 
tion regarding the proper steps to take in the prosecution of such a claim. 
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It may further be noted that at the time of Mr. Menzies’ letter, Reverend 
Father Derouin was the mandated representative of the Diocesan Corporation of 
Sendai and was charged with supervision of potential claims against Japan for 
losses suffered by all religious Orders in the Diocese. 


(6) The War Claims Branch of the Office of the Custodian, Department of 
Secretary of State at Ottawa, was notified by Rev. Father Rosario Renaud of 
the formation of a “Comité national d’entraide missionnaire du Canada’’ of 
which he was appointed director. He furnished the War Claims Branch with an 
official statement outlining that the purpose of the ‘‘Comité national d’entraide 
missionnaire du Canada” was to assist all Canadian religious Corporations 
and/or their members who had suffered losses in the Second World War, 
including the Far-East and Japan specifically, in establishing their claims. 
From a list subsequently furnished by Father Renaud, it is clear that the 
present claimant was one of the religious Orders which constituted the mem- 
bership of ‘‘La Société d’entraide missionnaire’”’. 

On the 6th August 1953, the War Claims Branch forwarded to Father 
Renaud a copy of ‘‘La Loi d’indemnisation pour les biens des puissances alliées 
du Japon’, which Father Renaud has acknowledged on August 12, 1953. 


Though I consider the foregoing notifications to have been in the nature 
rather of courtesies than of legal requirements, they appear to lend strong 
moral support to the position which the Commission has taken in respect to 
satisfaction otherwise provided for under the Japanese Peace Treaty. 


Under the terms of the Japanese Treaty, the quantum of damages payable 
for loss or destruction of tangible property which cannot be restored to the 
owner is based on the sum of money required at the time of compensation for 
the purchase in Japan of property similar in condition to that of the former 
property at the time of the beginning of the war. The experience of the 
Commission is that such a basis of compensation is more generous than the 
criterion prescribed by the War Claims Rules, namely the market value at 30 
June 1941, with deduction for depreciation, if any, up to the time of the actual 
loss. The only specific exception which we have noticed is the case of a 
commodity whose post-war market value was lower than the market value in 
1941. The Commission has, however, recognized that in cases of small claims for 
loss of objects of a personal nature, certain difficulties of proof, expenses, and 
other contingencies might militate against the securing of full compensation 
from the Government of Japan, and we have therefore allowed an exemption 
not exceeding the capital sum of $200 from the application of the deduction of 
compensation otherwise provided for in respect to such claims. 


The last mentioned exemption however, is not applicable to a case of loss 
of, or damage to, immovable property, as the compensation available under the 
Japanese Treaty for such losses was invariably greater than that available 
under the War Claims Rules including interest. The reason for the last men- 
tioned circumstance is that the Japanese Treaty Awards were based on 
replacement cost at the time of compensation (app. 1955-1957) whereas awards 
under the War Claims Rules must be assessed at the more conservative valua- 
tion of 30th. June 1941, with deduction for depreciation up to the time of actual 
loss. 

For the foregoing reasons as well as those set out in my decisions in the 
Franciscan and Dominican cases referred to above, I have no alternative but to 
recommend that this claim be disallowed. 


Dated this 17th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 6425 
Re: St-Florian 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendations, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. I have also notified her Counsel, under the provisions of Rule of 
Procedure No. 20, of my opinion that it might be necessary to revise the 
recommendation of the learned Deputy Commissioner by recommending disal- 
lowance of the claim for personal injury, and by reducing the maltreatment 
award from $1,348.00 to $429.00, the reduction representing the period during 
which the claimant was detained at Aomori and Higashi. Counsel has submitted 
an elaborate argument is support of the contention that the recommendations 
of the Deputy Commissioner should be maintained without reduction. 


The claimant’s counsel first stresses the recommendation of the Right 
Honourable Advisory Commissioner on War Claims that ‘“‘before the setting up 
of a tribunal or tribunals there should be established a code defining the war 
claims that are admissible and settling the basis upon which the compensation 
is to be determined”. In this case, as in the cases of numerous other claimants 
whom he is representing, Counsel submits that the Commission has no jurisdic- 
tion to proceed to adjudication of claims until the recommended code has been 
duly established. 


It appears to me that the cited recommendation for the establishment of a 
code arose from the modesty of the learned Advisory Commissioner, who in all 
probability did not anticipate that his Report of 25th February 1952 would be 
accepted practically in toto by the Government of Canada and would thereupon 
be constituted (with a very few relatively minor exceptions) as the War Claims 
Rules. 


It is obvious, I think, that the establishment of a “code” to which the 
learned Advisory Commissioner refers has been fully consummated in the form 
of his own Report with modifications to the extent specified in the Schedule to 
the War Claims Regulations. On that basis the Treasury Board has already 
acted upon many thousands of recommendations made by the Commission. 


I do not share the contention of Counsel that the recommendations of the 
learned Advisory Commissioner are “general and vague” and that they do not 
“effectively include” any definition of any sort; on the contrary, I am of the 
opinion that no more detailed or specific a priori code could properly have been 
adopted under the circumstances. 


Counsel goes on to argue that the Commission has no power to interpret 
the War Claims Rules and no right to establish the essential terms or conditions 
of compensation. I can think of no a priori set of rules, or of any pre- 
established code, which would be sufficiently inclusive, exact, and detailed, as 
to eliminate the necessity for interpretation by the adjudicating tribunal. In all 
its functioning under the War Claims Rules, this Commission has found that 
interpretation of the meaning of the Rules is one of its principal duties. 


Counsel further submits and argues that the Chief War Claims Commis- 
sioner has no power or authority to substitute his own opinions for the findings 
and conclusions reported by a Deputy Commissioner. This argument by Coun- 
sel, carried to its logical conclusion, would eliminate all necessity for the 
somewhat elaborate machinery of “review” laid down by the War Claims 
Rules, as the Chief Commissioner, if bound to accept the findings of each 
Deputy Commissioner, would become merely a rubber stamp in the carrying 
out of his duties of review. (Curiously enough, the same learned Counsel, in 
very numerous other cases which he has presented, has urged upon me the 
Chief Commissioner’s duty to reverse findings of fact made by the Deputy 
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Commissioners, and to recommend awards for maltreatment and personal 
injury where the Deputy Commissioners have found that the necessary factual 
bases were not established). 

There is, of course, some merit in Counsel’s contention that a Court of 
Appeal normally hesitates to disturb findings of fact alone when made by a 
tribunal of first instance. In the present circumstances, however, this general 
principle is subject to the following limitations: 


1. The War Claims Rules specifically empower the Chief Commissioner to 
“approve, with or without variations, or reverse the Deputy Commis- 
sioner’s findings and recommendations’. (Report of Advisory Com- 
missioner, pp. 91 & 92—Eng. text); 


2. The findings of the learned Deputy Commissioner which I proposed to 
reverse in the present group of cases are not findings of simple fact, but 
involve questions analogous to questions of law, namely the effect 
which should be given to the actual findings of fact in the light of 
interpretation of the War Claims Rules. The learned Deputy Commis- 
sioner has found that the claimant was a Canadian at all relevant 
times and was interned at successive places of detention in Japan for 
a number of successive periods during World War II. Those are findings 
of fact, and I see no reason to disagree with them. The learned Deputy 
Commissioner goes on to find that the claimant was under the direct 
supervision of the Japanese for the whole of the period of detention. 
This is not a finding of pure fact, but involves a conclusion as to 
whether the type of supervision to which the claimant was subjected 
constituted actual operation or effective control by the Japanese of 
the several places of detention within the meaning of the War Claims 
Rules. It is on this question that the necessity for review and the 
consequent function of the Chief Commissioner particularly arises, 
and the duty of the reviewing Commissioner to reverse the recom- 
mendation of the Deputy Commissioner in an appropriate case accord- 
ingly becomes clear; 


3. Another obvious reason for the provision respecting review by the 
Chief Commissioner is the necessity of maintaining uniformity of 
adjudication. If the decisions of the six learned Deputy Commissioners, 
dealing in a limited time with a vast number of claims at numerous 
and widely scattered centres throughout Canada, were to be regarded 
as final, it would be inevitable that various shades of individual opinion 
would be reflected in the decisions. In order to maintain uniformity of 
adjudication, it is therefore essential that the reviewing Commissioner 
should be free to vary or reverse the recommendations of Deputy 
Commissioner to an extent which is probably greater than that which 
prevails in courts of law. 


The claimant’s Counsel advances further specific arguments to the effect 
that Aomori and Higashi were internment camps operated or effectively con- 
trolled by the Japanese, and that the claimant is therefore entitled to a per 
diem maltreatment award in respect of the periods of her detention at those 
points. As to Aomori, I am still of the opinion that there is no evidence which 
would form the proper basis for an inference that this place of detention was a 
Japanese-operated camp. The Commission has consistently disallowed claims 
for a per diem maltreatment award based on detention there. (e.g. Case No. 
9532—-Reverend Hebert). The claimant’s detention was in the Convent Hama 
Machi belonging to her own Order, and there is no evidence that detention at 
Aomori amounted to anything more than house arrest or enforced residence 
under enemy supervision, which is not automatically compensable. 
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As to the place of detention known as Higashi, the evidence of conditions 
prevailing at this camp is scanty and fragmentary. This place was, however, in 
the vicinity of Sendai, and the circumstances prevailing in the places of 
detention there seem to have partaken partly of the characteristics of Japanese- 
operated camps, and partly of those of enforced residence under enemy super- 
vision. With considerable hesitation, therefore, I am disposed to allow the 
period of detention at Higashi as constituting internment in a Japanese-operat- 
ed camp. 


As to the claim for personal injury, Counsel contends that the presumption 
of maltreatment based on detention in a Japanese-operated camp is valid for 
all purposes, and should be accepted as a potential cause of subsequent physical 
and mental ailments without further proof of the nature and extent of actual 
maltreatment, if any. I am entirely unable to agree with these contentions. The 
learned Advisory Commissioner recommended that internment in a Japanese- 
operated camp should raise a presumption of maltreatment for the purpose of 
founding a claim for an automatic per diem award. Clearly, however, such 
presumption was never intended to be available as the basis of a claim for 
personal injury. In the experience of the Commission, the presumption raised 
by that portion of the learned Advisory Commissioner’s recommendation is 
purely technical in its nature, and the War Claims Rules recognize the fact that 
the automatic per diem award for maltreatment may be paid by virtue of that 
presumption in a number of cases where no serious or actual maltreatment 
occurred. Personal injury, on the other hand, is compensable only if it arises 
from an operation of war, or if it is the result of actual maltreatment by an 
enemy custodian, and not if it is caused by conditions arising out of a state of 
war. 


It is therefore necessary to examine the evidence adduced in the present 
case, in order to determine whether there was any actual (as opposed to merely 
presumed or technical) maltreatment and, if so, whether such actual maltreat- 
ment caused or contributed to an illness resulting in pecuniary loss. The onus 
of establishing both these factors with reasonable certainty rests on the claim- 
ant. The evidence on these points is, unfortunately, rather scanty and incom- 
plete. There is no evidence whatever that the circumstances of detention at 
Aomori or at Higashi involved any measure of actual maltreatment. There is, 
however, some slight evidence to support an inference that the claimant was 
obliged to suffer undue restriction of food and certain other undue privations 
during the period of her internment at Tatamiya-Cho. 


There is also some slight evidence, including a certificate from Dr. G. E. 
Roy, to the effect that in December 1945 he treated the claimant and prescribed 
for her one year’s rest pursuant to a “diagnosis of nervous and physical 
depression resulting from physical and mental hardship’. The claimant had 
come to Canada immediately after her liberation from internment. 


In the usual case, the Commission does not accord full face value to a 
certificate of a medical doctor which is not given under oath at a viva voce 
hearing. Such a certificate is, however, more entitled to credence if it relates to 
an illness occurring immediately after the maltreatment which is alleged to 
have caused the ailment. 


Though I do not consider the evidence in the present case sufficient to 
establish that the claimant’s illness was entirely caused by maltreatment, I am 
now inclined to agree with the apparent conclusion of the learned Deputy 
Commissioner that maltreatment may be inferred to have contributed to, or 
aggravated, the claimant’s illness, with its consequent expenses and enforced 
rest. Unfortunately, there is no conclusive evidence that any substantial medi- 
cal expenses were incurred, or that any substantial pecuniary loss was suffered 
by reason of the claimant’s enforced rest. I consider, however, that it may be 
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inferred that some moderate expenses and pecuniary loss were involved and 
that the amount of $300.00 recommended by the learned Deputy Commissioner 
for loss of time and medical treatment is, in all the circumstances of the case, a 
reasonable estimate of the proportion in which maltreatment contributed to the 
pecuniary loss involved. 


With the variation above indicated in respect to the maltreatment award, I 
therefore approve the Deputy Commissioner’s report, and I accordingly recom- 
mend that the claimant be paid: 


(a) $508.00 as an award for maltreatment of herself whilst a civilian 
internee in the hands of the Japanese, such payment to be in order of Priority 
No. (1-2); 

(b) $300.00 as an award for personal injury as aggravated by maltreat- 
ment during the period of her internment, such payment to be in order of 
Priority No. (1-2), and to bear simple interest from an estimated mesne date of 
Ist January 1946 at 3% per annum. 


I also recommend that the claims for repatriation expenses and for trans- 
portation be disallowed. 


Dated this 19th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6470 
Re: McRae 


....This is a borderline case between those in which the general presumption 
of serious maltreatment is available and those in which such presumption is 
considered to be rebutted. I would resolve the doubt in favour of the claimant 
by reason of the unusually bad living conditions to which he was subjected for 
a prolonged period, especially at Buchenwald, where he was in custody for 
about three months. Food was scanty and nauseating; clothing was ragged and 
dirty; sleeping accommodation was filthy and unsanitary. As a result of such 
conditions, the claimant testifies that he lost 40 pounds in weight, and became 
extremely enervated. 


I would recommend that his award be increased to $200.00.... 
Dated this 1st day of December, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6566 
Re: Dockrill 


Deputy Commissioner Bird submitted to me his report dated 31 January 
1956, whereby he found, in effect, that the claimant had a common law domicile 
in Canada at the times of her losses, internment and presentation of claim. I 
approve this finding of the Deputy Commissioner. 


At the date of that report, however, the claimant had not secured a 
certificate of Canadian citizenship. The claimant has more recently furnished 
the Commission with a certificate of Canadian citizenship issued to her by the 
Department of Citizenship and Immigration, and dated 3 May 1956. On a 
strictly technical interpretation of the War Claims Rules, it might appear that 
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this certificate was not effective to confer on the claimant the status of a 
Canadian citizen at the time of presentation of her claim, which the provisions 
of the Rules fix as having taken place on 23 October 1952. 


I take it, however, that the learned Advisory Commissioner’s remarks at p. 
23 of his Report are primarily directed towards a continuity of national status, 
and that the dates which he fixed as the dates of presentation were related 
rather to the question of a cessation of national status than to the culmination 
of a nascent national status which has been continuous since the time of the 
loss. On this interpretation of the Advisory Commissioner’s recommendation, I 
would find that the claimant, at the time of presentation of her claim, possessed 
a nascent Canadian citizenship, which has since been consummated, and which 
confers on her a Canadian national status at the time of presentation within the 
intention of the War Claims Rules...... 


Dated this 9th day of November, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6567 
Re: Dockrill 


Bese: By the provisions of the War Claims Rules, a maltreatment award does not 
survive for the benefit of the estate of the maltreated person, but, if at all, for 
his beneficiaries as defined by an enumerated list. The late Walter Roy Dockrill 
was survived by his widow, Mrs. Margaret Estelle Dockrill, and by his two 
daughters, Mrs. Caroline Glover, and Mrs. Frances Eleanor Moore. If these three 
were now living they would be entitled to share in the maltreatment award in 
the proportion of one-half to Mrs. Dockrill and one-quarter to each of the 
daughters. Mrs. Glover, however, died in 1954. 

In Case No. 2335—Estate of Frank Stewart Murray Gibb— I recommended 
that the entitlement to a maltreatment award should not be considered as 
having become vested until Treasury Board has granted authorization for 
payment of a recommended award. On the analogy of that case, the share of the 
late Caroline Glover would not pass to her estate. Since, however, in this case 
there are other surviving dependents of the late Mr. Dockrill, I am of the 
opinion that the whole award should survive for their benefit. The widow and 
surviving daughter would be entitled in equal shares...... 


Dated this 21st day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


But: See Amended Recommendation in Case No. 2335—Re Gibb. 


CASE No. 6607 
Re: Marie-Bernard 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendations, with his reasons therefor. The learned Deputy Commissioner 
recommends an award of $683.00 for maltreatment and an award of $1,000.00 
for personal injury. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. I have also notified the claimant, pursuant to Rule of Procedure No. 20, 
that I was of the opinion that the recommendations of the learned Deputy 
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Commissioner must be reversed and the claims for maltreatment and personal 
injury disallowed. I mentioned particularly that the period of detention at 
Suchow amounted to a state of house arrest or enforced residence under the 
supervision of the enemy and could not be regarded as internment in a 
camp operated or effectively controlled by the Japanese. 


The learned counsel for the claimant, in reply to the aforesaid notice, has 
indicated his agreement with my opinion that the period of residence at 
Suchow did not constitute internment for compensable maltreatment, but goes 
on to estimate that the real claim is for the period of “imprisonment by the 
Japanese at Shanghai”, with alleged attendant maltreatment and alleged conse- 
quent personal injury. Counsel refers particularly to a declaration (unsworn) 
of Sister Saint-Victor, dated 17 December 1954, which is on file and which 
refers to the conditions of detention at the Convent of Les Sceurs Auxiliatrices 
du Purgatoire at Shanghai. Learned Counsel submits an argument to the effect 
that this period of detention constituted internment in a Japanese-operated 
camp, and that the conditions of internment constituted compensable maltreat- 
ment. The facts relative to the detention of the claimant may be summarized as 
follows: 


(a) Prior to the outbreak of war between Japan and Canada, the claimant 
was resident in the convent of her Order (Sisters of the Immaculate 
Conception) at Suchow; 


(b) About 3rd December 1941 she became ill and required hospital 
treatment; 


(c) From 8 December 1941 the Japanese imposed upon her enforced 
residence in her Order’s Convent at Suchow; 


(d) About 3rd December 1941 she was transported to Peking where she 
was admitted to hospital and underwent an operation; 


(e) On 24 April 1942 she was discharged from hospital, apparently in good 
health, and returned to her Convent, where she lived until 15 Novem- 
ber 1943; 


(f) On the last mentioned date the claimant was taken by the Japanese to 
Shanghai, where she was interned in the Convent of Les Soeurs 
Auxiliatrices du Purgatoire at the civic centre of Zikaweli; 


(g) After the termination of the war, the claimant remained in China 
until 1948, when the mission there was closed, and she arrived in 
Canada 23rd August. 


There is, I think, no question but that the period of detention at Suchow, 
with the intervening period of hospitalization, amounted merely to house- 
arrest, and that there was no maltreatment either in a technical or an actual 
sense. 


In my opinion, the same conclusion must be reached regarding the claim- 
ant’s period of detention at Zikawei. 


It must, at the outset, be borne in mind that mere internment of enemy 
aliens by a belligerent power does not constitute maltreatment, and is not 
compensable either by international law or by the provisions of the War Claims 
Rules. 


Any measure of internment by a belligerent power involves some degree 
of control by that power. It is therefore obvious that, if any degree of control 
exercised by the detaining power must (as the claimant contends) be regarded 
as “effective control’ within the meaning of the War Claims Rules, such an 
interpretation would have the effect of rendering all internment automatically 
compensable. Clearly, therefore, it is necessary to restrict the interpretation of 
the words “effectively controlled” by consideration in the light of their context. 
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The outline presented to the Right Honourable Advisory Commissioner of 
the tortures and brutalities prevailing in a great many Japanese internment 
camps led him to the conclusion that substantially all internees in camps 
operated by the Japanese were maltreated. It is, however, abundantly clear 
that the Advisory Commissioner did not consider all places where civilians 
were interned by the Japanese as being Japanese-operated camps. He repeat- 
edly drew an emphatic distinction between “enforced residence under enemy 
supervision, such as the so-called house-arrest cases’, and internment in camps 
which were “in substance and effect under the control of the Japanese” or 
which were “operated, openly or in effect, by the Japanese.” At page 50 of his 
Report, he refers to the latter groups of camps as being ‘‘operated...... that is 
administered or effectively controlled...by the Japanese.” 


From this emphatic distinction, it is obvious that the expression “effective- 
ly controlled” was intended to bear a meaning which would include some 
measure or degree of control going beyond the supervision necessary to ensure 
the custody and isolation of the internees. The constituent elements of camp 
“control” relied upon in the present case, such as prohibition of contacts with 
the outside world and with other inmates of the residence, coupled with the 
attendance of Japanese supervisors to take a periodic roll-call, are applicable 
with equal force to Japanese-controlled camps and to places of house-arrest or 
enforced residence. If individuals under house-arrest were not controlled or 
restricted from departing from their residences or from communicating with 
those outside, there would be no real meaning to the expression “enforced 
residence under enemy supervision’’; and yet that type of residence is specifi- 
cally excluded by the War Claims Rules from the automatic presumption of 
maltreatment. 


In Case No. 9530—Reverend Dominique-Marie Doyon—I indicated some 
of the factors which collectively (though not necessarily individually or conclu- 
sively) might be taken to indicate a pattern of internment falling within the 
concept of a camp “effectively controlled” by the Japanese. These factors may 
be summarized as: quartering of Japanese guards; undertaking by Japanese to 
provide food; dictation of rules of camp life solely by Japanese, without the 
mediation of any representative of the internees; co-internment of clergymen 
with civilians and with non-members of their own or related religious Orders; 
allotment of living space by Japanese; conscription of internees to do cooking 
and other chores in the camp. That list was not intended to be all-inclusive, but 
the absence in the present case of any of the usual concomitants of Japanese 
camp-life strongly indicates the absence of “effective control” such as was 
contemplated by the War Claims Rules. 


None of the foregoing concomitants of Japanese camp-life were prevalent 
in the detention of this claimant and her companions at Zikawei. The interfer- 
ence of the Japanese does not seem to have gone in any respect beyond what 
was necessary to ensure the custody and isolation of those detained. I accord- 
ingly see no alternative but to reverse the conclusion of the learned Deputy 
Commissioner and to hold that the place of detention at Zikawei was not a 
camp “operated” or “effectively controlled” by the Japanese, within the inten- 
tion of the War Claims Rules, and that therefore the claimant is not entitled to 
an automatic per diem award for maltreatment. 


As to the question of actual maltreatment, the claimant relies especially on 
the inadequacy of food and heat. There is no evidence that in these respects the 
Japanese interfered to restrict the food or heating facilities available for the 
claimant and her companions, except by general rationing system, which was 
applicable not only to the residents of the city at large, but also to the members 
of the religious Orders and other residents of the Convent and of the civic 
centre at Zikawei. Not only is there no evidence of any acts of brutality 
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towards the claimant and her companions, but they appear to have been treated 
with a certain deference by the Japanese and, on the request of the French 
owners of the Convent, they were admitted to the position of privileged 
internees. I therefore feel bound to conclude that there was no actual or 
implied maltreatment of the claimant and her companions at Zikawei, and that 
therefore I must recommend disallowance of the maltreatment claim. 

As to the claim for personal injury, it is based on the contention that 
actual maltreatment occurred, and must therefore fail pursuant to the disallow- 
ance of the maltreatment claim. It is therefore unnecessary for me to enter into 
any detail as to the consequence of the alleged personal injury. I may, how- 
ever, refer briefly to the fact that the claimant’s 1941 illness and operation arose 
out of circumstances prevailing before the outbreak of World War II, and 
therefore could not be in any respect compensable under the provisions of the 
War Claims Rules. 

As to the claimant’s latter illness, which was diagnosed and treated by Dr. 
Dérdme on her return to Canada in 1948, the causes of hypertension and 
myocarditis are so varied and complicated that in my opinion it is impossible to 
relate those ailments with any certainty to the conditions of life prevailing 
during the detention of the claimant either at Suchow or Zikawei. 

It is, consequently, unnecessary to examine in detail the alleged causal 
relationship. Having held that the claimant’s internment at Suchow and Zika- 
wei did not constitute maltreatment within the meaning of the War Claims 
Rules, I am bound to conclude that subsequent personal injury or physical 
ailments, even if caused or aggravated by the fact of internment, do not 
constitute the basis of a compensable claim under the Rules. The claimant’s 
alleged illnesses would amount to compensable personal injury only if they 
were caused by maltreatment; since no maltreatment has been established, the 
claim for personal injury also fails. 

For the foregoing reasons, I reverse the recommendations of the Deputy 
Commissioner, and I recommend that these claims for maltreatment and per- 
sonal injury be disallowed. 

(Sgd) THANE A. CAMPBELL 


Chief War Claims Commissioner 


CASE No. 6656 
Re: Baribeau 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 

It must be borne in mind that hardships and privations suffered during the 
period of detention by the Russians cannot be taken into consideration in the 
fixing of an award for maltreatment, the essential basis of which is misconduct 
by an enemy captor. Nor can hardships endured by the claimant in the period 
spent in a dinghy before capture. There is evidence that when the Germans 
captured this claimant, they took him on an overnight trip to Oslo with no 
medical attention for his injury, and that the trip was made under most 
strenuous conditions. The claimant also states that he did not receive proper 
medical attention for about three months after his capture. From the evidence 
available, it is very difficult to say whether this delay in medical treatment was 
due to the fault or culpable negligence of the enemy, or not. 

There is, however, evidence that, in addition to the incidents mentioned by 
the Deputy Commissioner, the claimant was subjected to extremely severe 
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privations in the course of forced travel, and in confinement in successive jails 
for interrogations. He was subjected to extreme malnutrition, threats, priva- 
tions, and unsanitary living conditions. 

A maltreatment award is not expected to compensate a claimant fully for 
the hardships and privations suffered during the period of internment. In view, 
however, of the evidence in the present case, I would recommend that his 
award be increased to the maximum of $1.00 per day. 


With this variation, I approve the Deputy Commissioner’s report, and I 
recommend that the claimant be paid $222.00 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 9th day of November, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6748 
Re: Moore 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been funished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that her award should be increased. 


The claimant particularly stresses the contention that the amount of com- 
pensation for personal injury allowed by the Deputy Commissioner is inade- 
quate, as Mrs. Moore might be forced by conditions in the family to earn her 
own living or to take a position to augment the family income. As it is not 
contended that such a situation has arisen in the course of the intervening 
seventeen years, it would be mere speculation to suppose that such a contin- 
gency might arise in the future. 


The claimant also contends that the allowance of $50.00 per annum for the 
cost of hiring help in the home is inadequate. I agree that the amount is purely 
nominal, and would not suffice to employ a very substantial amount of domestic 
assistance. On the other hand, the evidence is not altogether convincing on the 
causal relationship between the claimant’s ‘“‘Athenia’’ experience and her subse- 
quent partial disability. I am of the opinion that the Deputy Commissioner’s 
recommendation in this respect provides as good an estimate as can be reached 
of that portion of the claimant’s pecuniary loss which might be considered to be 
due to her “Athenia” injury. The Deputy Commissioner’s conclusion on this 
point is founded on a careful consideration of the evidence given at an oral 
hearing, and I do not feel that it would be proper to disturb it in either 
direction. 

The claimant has been notified, pursuant to provision of Rule of Procedure 
No. 20, that it would be necessary to revise downward the amount of $562.20 
allowed by the Deputy Commissioner for loss of currency. The War Claims 
Rules require that no moral claim upon the Fund shall be recognized in favour 
of persons who had at their disposal means of protecting themselves from loss, 
to which they should have resorted, but who elected to run the risk themselves 
rather than make use of such protection. I have invariably interpreted this 
requirement, in cases involving loss of currency, to mean that the Commission 
will compensate a passenger for loss of currency only up to the amount 
reasonably necessary for the completion of his or her current journey. In cases 
of such amounts, passengers are required by the policy of the Commission to 
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protect the excess by such forms of insurance as travellers’ cheques, bank 
remittances, or letters of credit. In the case of passengers on the “Athenia’, the 
normal limit has been fixed at $150.00. In view, however, of the considerable 
distance which this claimant had to travel after arriving in Canada, I intimated 
my readiness to increase that limit to $200.00. 

The claimant now points out that she would have required sufficient travel 
money not only for herself, but for her minor daughter who was travelling 
with her, and contends that the cash allowance should be doubled. I recognize 
the merit of this contention, but am of the opinion that $300.00 would be the 
limit of normal requirements for travelling expenses for both passengers, on 
the assumption that their transportation changes had already been paid for the 
whole journey. This would mean a reduction, in the amount of the recom- 
mended property award, of $262.20. 


Certain adjustments are also necessary in connection with the computation 
of interest. The recommendation for personal injury is based on an annual 
expense estimated at $50.00 per year for a period of 20 years. This is in the 
nature of special damages, and an equitable computation of interest would 
accordingly have to be made from an estimated mesne date, say, 3rd September 
1949. On the other hand, the claimant would be entitled to interest on the total 
property award from 3rd September 1939 until the date of payment of the 
British Government award, with interest on the balance from that date. 


As to the eligibility of the claimant from the point of view of national 
status, the evidence is not altogether conclusive, but I am prepared to accept 
the Deputy Commissioner’s findings of fact to the effect that the claimant was, 
at the time of the sinking of the “Athenia’”’, a British subject having a common 
law domicile in Canada, and that at the time of presenting her claim she was a 
Canadian citizen. 

With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid: 

(a) $1,000.00 as an award for personal injury to herself at the sinking of 
the S.S. “Athenia’’, such payment to be in order of Priority No. (1-2) and to 
bear simple interest from an estimated mesne date of September 3, 1949 at 3% 
per annum; 

(b) $795.50 as an award for loss of property on the same occasion, such 
payment to be in order of Priority No. 3(a), and to bear simple interest from 
3rd September 1939 at 3% per annum; subject to deduction of $398.70 received 
by the claimant and her daughter Miss Dorothy Moore from the Government of 
the United Kingdom, with interest adjustment from 17th April 1940. 

Dated this 29th day of October, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6766 


Re: La Communauté des RR.SS. Franciscaines Missionnaires de Marie 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation on the claims by the above-named religious Order for the 
maltreatment and death of its late member Sister Marie Catherine Agnés. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted a supplementary argument in support of 
the contention that the Deputy Commissioner’s disallowance should be reversed 
and an award recommended. 
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As to the claim for maltreatment, an award under this heading is regarded 
by the War Claims Rules as being in the nature of a solatium and as being of a 
highly personal nature with reference to the person maltreated. If the latter 
dies before receiving an award, his award survives for the benefit of his 
personal dependents, but not for the benefit of his estate or of any person or 
corporation outside the restricted list of dependents enumerated in the report 
of the Right Honourable Advisory Commissioner. For these reasons, it is not 
possible to recommend the granting of a maltreatment award to the religious 
Order of which the late Sister was a member, even though it may be success- 
fully contended that the Order stood in loco parentis to the member concerned. 
I have therefore no alternative, under the provisions of the War Claims Rules, 
but to approve the recommendation of the Deputy Commissioner. 


As to the claim for death, the deceased Sister was liberated from intern- 
ment on 15 August 1945 and returned to her missionary station. Shortly 
afterwards the locality was invaded by the Communists. She died on 10 
December 1950, more than five years after the termination of World War II. It 
is unfortunate that no evidence is available regarding her state of health or 
other activities during the intervening period. Counsel for the claimant admit- 
ted at the hearing that evidence was not available to establish the relation of 
cause and effect between the late Sister’s internment and her death. It is 
difficult to say what circumstances or events may have happened in the period 
between 1945 and 1950 to cause or accelerate her death. Since the onus is on 
the claimant of establishing the cause of death by at least some evidence which 
might form the basis of a reasonable inference, I have no alternative but to 
approve the Deputy Commissioner’s recommendation on this branch of the 
claim. 


Having reviewed the Deputy Commissioner’s report, I approve it without 
variation, and I accordingly recommend that this claim, both for maltreatment 
and for death, be disallowed. 


Dated this 26th day of March, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6769 
Re: Sr. Marie de St-Fridulphe 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, counsel for the claimant has not submitted any addition- 
al materials, or any specific argument applicable to the merits of this individual 
case. He has, however, reiterated the general objections which he has made in a 
number of somewhat similar cases to the validity of the Deputy Commissioner’s 
decision, to the legality of the Commission’s proceedings, to the absence of 
so-called ‘‘code’’, to the absence of special rules for the benefit of charitable 
organizations, and to the absence of recommendations for amendments of the 
War Claims Rules. 


The submission of arguments of such a general nature, and the avoidance 
of comments on the specific facts and peculiar merits of the case on hand, are 
not helpful to the Commission in conducting a review of the claims here 
involved. I have already dealt in some detail with the general arguments 
advanced by claimant’s counsel in my report in Case No. 6793—Sr. Marie de St. 
Ymer—and in my report in Case No. 6078—Rev. Rosario Renaud. 
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Unassisted, therefore, by any specifically relevant arguments of the claim- 
ant, I have carefully reviewed this claim, and in particular the report of the 
learned Deputy Commissioner. The learned Deputy Commissioner sets forth so 
clearly, and in such detail, his reasons for the disallowance of the personal 
injury claim, and of the claim for maltreatment during detention in the Sacred 
Heart Convent at Peking, that I need add very little to his comments. I may 
merely indicate that a claim for personal injury, unless caused by an actual 
operation of war such as bombing, must be based on actual and specifically 
established maltreatment, which is entirely lacking in the present case. Though 
the relatively short and early period of internment at Weihsien is sufficient to 
establish the technical basis for a per diem maltreatment award, it does not 
carry with it any proof of actual or specific maltreatment such as would form 
the basis of claim for compensable personal injury. 


Having reviewed the report of the Deputy Commissioner, I approve it 
without variation. 


I accordingly recommend that the claimant be paid $146.00 as an award for 
maltreatment of herself whilst a civilian internee in the hands of the Japanese 
(at Weihsien) such payment to be in order of Priority no. (1-2). 


I recommend that the claims for personal injury and loss of property, as 
well as the claim for maltreatment in the Sacred Heart Convent at Peking, be 
disallowed. 


Dated this Ist of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6793 
Re: Sister Marie de St. Ymer. 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therfor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has omitted presentation of any further materials, with 
the exception of general objections to the legality and jurisdiction of the 
Commission, the absence of a so-called code and definitions, the absence of 
special rules relating to Religious Orders and their members, and the failure of 
the Commission to recommend amendments to the Rules as authorized by the 
Report of the Advisory Commission on War Claims. These arguments are, in 
my opinion, entirely irrelevant to the consideration of the matters issue in 
the present case. I have dealt with the claimant’s general objections in consider- 
able detail in my report on Case No. 6078—Reverend Rosario Renaud. 


The portions of the claim which were disallowed by the learned Deputy 
Commissioner consisted of the portion of the maltreatment claim relating to 
detention at the Convent of the Franciscan Order at Lipa, and of the claim for 
personal injury. 

As to the personal injury claim, the reasons for disallowance are very 
clearly stated in the report of the learned Deputy Commissioner, and are not 
specifically disputed by the claimant on review. I am in full agreement with the 
reasons and decision set forth by the Deputy Commissioner in his report. 


As to the period of detention at Lipa, this is referred to in the statement of 
claim as “‘protective custody’’, and the evidence presented confirms the Deputy 
Commissioner’s conclusion that the detention at that place was obviously a 
form of house arrest, or enforced residence under enemy supervision, which is 
not automatically compensable under the War Claims Rules. 
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Incidentally, I may refer to a typographical error in the learned Deputy 
Commissioner’s report, where he refers to a period of 130 days of internment at 
Los Banos. This should obviously read 230 days, but the mistake does not affect 
the ultimate result, as the learned Deputy Commissioner allows a per diem 
award totalling $230.00 for this period. 


I have also notified the claimant, in pursuance of Rule of Procedure No. 20, 
that I consider it necessary to deduct from the award for loss of property the 
amount which the claimant might have received by the exercise of due dili- 
gence in the prosecution of a claim against the Philippines War Damage 
Commission. Counsel for the claimant protested against the proposed deduction, 
and quotes at length from the Report of the Advisory Commission on War 
Claims to indicate what he considers to be the proper procedure for the 
Commission to adopt in relation to satisfaction otherwise provided for. The 
procedure outlined by the learned Counsel is substantially accurate so far as 
relates to alternative sources of compensation against which a claimant has 
presented a claim or is still eligible to do so. In the present case, however, the 
Philippines War Damage Commission is no longer an available source of 
alternative compensation, and there would be no purpose either in the Com- 
mission’s assessing the probability of recovery against such a source, or in the 
claimant’s assigning to the Crown her entitlement to such recovery. The ques- 
tion arising in this case is whether the claimant should be deemed to have 
received satisfaction otherwise provided for from the Philippines War Damage 
Commission by reason of her neglect or default in presentation of a claim 
against that source. The claimant has shown no reason why she should not have 
known that she would lose her entitlement to such alternative compensation if 
she did not apply within a certain time. In fact, there is no evidence that the 
claimant ever made a single inquiry about the availability of such alternative 
compensation or about her eligibility to present a claim against it. In all the 
circumstances, it seems to me that the Commission is bound to regard the 
claimant’s failure to present a claim to the Philippines Commission, or even to 
inquire about the availability of such a claim, as neglect or default. It must 
therefore be deemed that the claimant has received payment from the Philip- 
pines Commission of the amount which she might have received but for such 
neglect or default. 

The information available to this Commission is that the Philippines War 
Damage Commission laid down the requirement as to eligibility that an alien 
claimant must have resided in the Philippines for a period of five years prior to 
7 December 1941. As the present claimant was resident in the Philippines from 
4 January 1932, she clearly falls within this provision of eligibility. It further 
appears that property claims before the Philippines Commission fell into two 
orders of priority: those of $500.00 or less were paid in full, and larger claims 
were paid on the basis of $500.00 plus 52.5% of the excess. 


As intimated in my notice, however, I am disposed to make allowance for 
the expenses, contingencies, and other obstacles which might have been in the 
way of the claimant’s obtaining full compensation from the Philippines Com- 
mission for the loss of her property. Making such allowance, I consider 50% 
of the award recommended by the Deputy Commissioner as being a fair 
estimate of the amount which the claimant might, with reasonable diligence, 
have received from the Philippines Commission. It is accordingly necessary to 
deduct $190.00 from the property award recommended. 

With the foregoing variation, I approve the Deputy Commissioner’s report, 
and I recommend that the claimant be paid: 

(a) $230.00 as an award for maltreatment of herself whilst a civilian 


internee in the hands of the Japanese, such payment to be in order of Priority 
No. (1-2); 
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(b) $380.00 as an award for loss of property in the Philippines, such 
payment to be in order of Priority No. 3(a), and to bear simple interest from 
Ist January 1946 at 3% per annum; subject to deduction of $190.00 deemed to 
have been received from the Philippines War Damage Commission, with 
interest adjustment from an estimated mesne date of lst January 1950. 


I further recommend that the claim for personal injury, and the claim for 
maltreatment at Lipa be disallowed. 


Dated this 31st day of March, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6805 


Re: La Communaute des RR.SS. Franciscaines Missionnaires de Marie 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation on the claims by the above-named religious Order for the 
maltreatment and death of its late member Sister Marie Abra. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted a supplementary argument in support of 
the contention that the Deputy Commissioner’s disallowance should be reversed 
and an award recommended. 


For the reasons mentioned in Case No. 6766, a claim by the same Order 
for the maltreatment and death of Sister Marie Catherine Agnés, I have no 
alternative but to approve the Deputy Commissioner’s disallowance of the 
maltreatment claim. 


As to the death claim, the evidence concerning the conditions of intern- 
ment of the deceased Sister Marie Abra is unfortunately not very definite or 
clear. The first period of her detention at Bhamo was in the convent of her 
Order at that point, and was apparently in the nature of enforced residence 
under enemy supervision. As to the relatively short period of detention at 
Rangoon, it is presumed that the period was technically in a camp operated by 
the Japanese, but there is no evidence of any specific or actual maltreatment. 
As to the subsequent period including the voyage to Tavoy and internment at 
that point, the statement of claim definitely says that the internees were not 
maltreated either on the voyage or afterwards. On the whole, it appears to me 
that the somewhat scanty evidence available entirely failed to establish any 
actual maltreatment. It may be that the evidence is sufficient to give rise to 
purely technical presumption of maltreatment which would be sufficient to 
entitle the late Sister Marie Abra, had she lived, to a per diem maltreatment 
award. The presumption of maltreatment in Japanese-operated camps is relat- 
ed, in the Rules, solely to the granting of per diem maltreatment awards, and is 
not made available for any other purpose. To hold that the technical presump- 
tion of maltreatment arising in such circumstances would be available as the 
basis for a personal injury or death award without proof of any specific or 
actual maltreatment would be contrary to the underlying principle laid down 
by the War Claims Rules to the effect that the burden of proof is upon the 
claimant to establish the claim with reasonable certainty. There is in the 
present case no evidence either that the claimant was actually maltreated, or 
that her death was caused or accelerated by maltreatment. The evidence 
indicates, on the other hand, that the cause of her death was her own very 
delicate state of health, aggravated by circumstances normally prevailing dur- 
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ing internment and arising out of the existence of a state of war. Such 
circumstances do not form the basis of a compensable claim for personal injury 
or death. I therefore have no alternative but to approve the Deputy Commis- 
sioner’s recommendation for disallowance of this claim. 


Having reviewed the Deputy Commissioner’s report, I approve it without 
variation, and I accordingly recommend that the claims for maltreatment and 
death be disallowed, as well as the claim for loss of property. 


Dated this 26th day of March, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6807 
Re: St. Fale 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendations in each of the above-noted cases, with his reasons therefor. 


Each of the claimants has been furnished with a copy of the Deputy 
Commissioner’s report, and has also been notified, pursuant to the provisions of 
Rule of Procedure No. 20, that I considered the evidence insufficient to support 
a number of the conclusions reached by the learned Deputy Commissioner, and 
his consequent recommendations. I referred particularly to the maltreatment 
awards for the periods of detention at Rangoon and Tavoy, and to the personal 
injury awards in the two cases. 


I accordingly suggested that additional evidence should be obtained before 
my final decision on the merits of the two cases, and that in particular the 
evidence of any medical man who treated the claimants in Canada should be 
produced. For the purpose of obtaining such further evidence, I appointed 
Deputy Commissioner Marion as a Special Examiner under the provisions of 
Rule of Procedure No. 27 (c) and notified the claimant’s counsel of the date 
and place of hearing before the Special Examiner at Montreal. The claimants’ 
counsel advised the Commission that he did not have any further proof to 
submit except that which was already on record, and he therefore did not 
attend the projected hearing. 


From the evidence on file, it is extremely difficult to determine whether 
the places where these claimants were detained were, or were not, camps 
operated or effectively controlled by the Japanese. Some of the places of 
detention, in particular, appear to partake of the characteristics of house arrest 
or enforced residence under enemy supervision. With considerable hesitation, I 
am, therefore, disposed to accept the learned Deputy Commissioner’s findings 
as to the internment of the claimants in Japanese-operated camps. Though the 
officially recognized date of liberation of prisoners of war in the Far East was 
usually August 15, the situation may have been slightly different in Burma, 
where the present claimants were detained. In the circumstances, it appears 
proper to fix 2nd September 1945 as the date of their liberation. On that basis, 
the per diem award for Sister Marie de St. Fale would be computed at $988, 
and that of Sister Marie Uriel at $889. With the foregoing slight variations, I 
approve the per diem awards for maltreatment recommended by the learned 
Deputy Commissioner. 


As to the claims for personal injury, the failure of the claimants to take 
advantage of the opportunity to submit further detailed evidence renders the 
task of the Commission exceedingly difficult. 
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As I pointed out in Case No. 7749—Rev. Henri Beaudoin—a compensable 
claim for personal injury must be based on reasonably certain proof that the 
ailments complained of were caused either by actual operation of war, or by 
maltreatment in the course of detention by an enemy captor. The present cases 
are obviously concerned only with the second causative factor, namely mal- 
treatment. 


I am prepared to approve the recommendations for per diem maltreatment 
awards on the sole technical ground that the evidence has established, to some 
slight extent, a measure of operation or effective control by the Japanese of the 
places of internment within the meaning of the War Claims Rules, and that 
therefore the granting of per diem maltreatment awards becomes automatically 
effective. The presumption of maltreatment in Japanese-operated camps, 
however, is raised by the War Claims Rules for the sole purpose of enabling the 
Commission to recommend per diem maltreatment awards without proof of the 
actual conditions prevailing during internment. Personal injury, on the other 
hand, remains to be established by each claimant according to the principles 
prevailing in the civil courts, though in some respects the rules of evidence may 
be somewhat relaxed. 


In the present cases, there is little or no evidence as to the method of 
treatment of the claimants by their Japanese captors. In fact, such evidence as 
there is indicates that their alleged internment differed very little, if at all, 
from house arrest or enforced residence under enemy supervision. The under- 
nourishment and other privations and exposures which they suffered appear to 
have arisen largely, if not altogether, from the existence of a state of war, and 
to have been common to the residents of that tropical country in war time. 
There is, in my opinion, no evidence of specific maltreatment by the Japanese 
and, with all deference to the opinion of the learned Deputy Commissioner, I 
am unable to find in the evidence any proof that the ailments of these claimants 
(and consequent pecuniary loss) were caused either by operation of war or by 
maltreatment. I therefore find myself obliged to reverse the learned Deputy 
Commissioner’s recommendations for personal injury awards. 


I agree with the opinion of the learned Deputy Commissioner that the 
circumstances surrounding loss of property by Sister Marie Uriel do not 
constitute a compensable claim under the War Claims Rules. 


In other respects I approve the report of the Deputy Commissioner, and I 
accordingly recommend that the claimants be paid: 


(a) to Sister Marie de St. Fale, $988.00 as an award for maltreatment of 
herself whilst a civilian internee in the hands of the Japanese, such payment to 
be in the Order of Priority No. (1-2); 


(b) to Sister Marie de St. Fale, $300.00 as an award for loss of property in 
Burma, such payment to be in Order of Priority No. 3(a) and to bear simple 
interest from Ist January 1946 at 3% per annum; 


(c) to Sister Marie Uriel, $889.00 as an award for maltreatment of herself 
whilst a civilian internee in the hands of the Japanese, such payment to be in 
Order of Priority No. (1-2). 


I recommend that the claims for personal injury, as well as the claim of 
Sister Marie Uriel for loss of property, be disallowed. 


Dated this 4th day of June, A.D., 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 6814 
Re: Harrison 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


It must be borne in mind that a maltreatment award cannot be directed 
towards compensating a claimant for pecuniary loss, even in cases where such 
loss is a direct result of malnutrition or other improper treatment as a prisoner 
of war. The maltreatment award is at best a moderate personal solatium. If the 
claimant’s dental trouble was clearly attributable to conditions of active service 
and internment, he should have applied to the Canadian Pension Commission 
for relief. 


The claimant now states that during his internment he suffered a broken 
nose on two occasions and that due to insufficient and inadequate medical 
treatment, his nose did not heal properly and consequently still gives him 
trouble. As indicated in numerous previous reports, the inadequacy of medical 
treatment is difficult to establish, and it is particularly difficult to determine 
whether the failure to supply proper medical treatment in any given case 
constituted a culpable fault on the part of the enemy captor so as to justify a 
special maltreatment award. It appears from this claimant’s official record that 
his nose was broken twice while he was “engaged in sport games’. The 
availability of games of this kind would indicate that the enemy’s lack of 
consideration for the welfare of prisoners was not entirely unrelieved. 


After a very careful consideration of this claim, I am of the opinion that 
there is no evidence to justify an increase in the award recommended by the 
Deputy Commissioner...... 


Dated this 9th day of November, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6845 
Re: Carragher 


Be, The claimant’s present submission is that a much larger award be granted 
to him, principally on the ground that he has never at any time made application 
to the Government, nor attempted to receive a pension of any sort on account 
of the injury and disfigurement caused by the burning of the aeroplane in 
which he was shot down, nor for the sufferings caused by lack of food and 
treatment as a prisoner of war. 


A maltreatment award cannot be directed towards providing pecuniary 
compensation, and the existence or non-existence of a pension is entirely 
irrelevant to the computation of a maltreatment award. Sufferings from 
injuries caused in action before capture cannot be taken into consideration as 
maltreatment. The lack of food and other privations suffered by the claimant as 
a prisoner of war have been fully considered by Deputy Commissioner Marion, 
and his award is at least in line with those recommended for other claimants 
who were in custody for a comparable period and were subjected to similar 
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incidents of maltreatment. As a matter of fact, he appears to have benefitted to 
some extent by the practice of the Commission in recommending a normal 
minimum award of $200.00 in all cases of serious maltreatment. ... 


Dated this 24th day of November, A.D. 1954. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 6961 
Re: McNichol 


... Lhe claimant stresses particularly the hardships and privations which he 
endured in the period following his escape from custody. Though these priva- 
tions were undoubtedly extremely severe, and though they arguably entitle 
claimants to some other form of remuneration, they cannot be classed as 
maltreatment, the essential basis of which is improper conduct on the part of 
enemy captors. For the reasons set forth in Case No. 2609—F/Lt. H. Brooks— 
the Commission is bound to disallow claims by former prisoners of war for 
maltreatment in the period during which they were escapees... . 


Dated this Ist day of December, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7118 
Re: Okrainec 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


The claimant limits his present submissions to the contention that he is 
entitled to the basic award recommended in my Report under P.C. (1953) 857. 
Such basic award is available only in cases where the presumptions of mal- 
treatment which I recognized in that Report have not been rebutted. As 
indicated in the report of the learned Deputy Commissioner, hospitalization for 
substantially the whole period of detention is normally considered to rebut 
those presumptions, and to return to the claimant the onus of proving specific 
incidents of maltreatment. The fact of hospitalization in itself indicates care 
rather than the absence of care, and the general evidence before the Commis- 
sion gives rise to the presumption that established prisoner of war hospitals in 
Europe were basically well equipped, well furnished with expendable supplies 
by the Red Cross, and usually staffed by British or Commonwealth medical 
officers and attendants. The claimant has given no evidence to displace this 
inference, and the only complaint of actual maltreatment which he makes is the 
conditions prevailing in the course of a three-day box car trip. I have reviewed 
this claim in conjunction with a number of others of a similar nature, and am 
of the opinion that the award appropriate to the incidents disclosed in evidence 
would be $30.00. 
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With this variation, I approve the Deputy Commissioner’s report, and I 
recommend that the claimant be paid $30.00 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 


Dated this 16th day of May, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7152 
Re: Chanler 


By my report of the 7th December 1955, the claim for compensation for 
personal injury was reserved for later consideration, pending the taking of oral 
medical evidence. 


I subsequently proceeded at Moncton, N.B., on 22 March 1956, to take the 
evidence of Dr. Harry Lorne McKeen and Dr. Eli Wilson Ewart. Mr. Richard 
M. Palmer represented the claimant at this hearing. 


Dr. McKeen was the Chanlers’ family physician. He first attended Mr. 
Chanler professionally on 14th May 1943, when the claimant had been in bed 
for two days with an acute condition of the knee-joint, which was swollen, 
inflamed and painful. He diagnosed the ailment as acute arthritis of the knee- 
joint, and recommended short wave therapy, which was applied by Dr. 
McKeen’s nurse, and local heat therapy which was taken by the claimant at 
home. The knee, however, became progressively worse in the following three 
years, and the claimant’s movements became more restricted, so that he had 
great difficulty in getting around at his work. He retired early in 1946, and 
moved away from Moncton shortly afterwards. 


Dr. Ewart, who as a well known specialist in Orthopoedic surgery, was 
called into consultation by Dr. McKeen, and diagnosed the ailment as a degener- 
ative type of arthritis involving the knee-joint, which was probably traumatic in 
its origin. 

Though neither of the medical men examined could express a definite 
opinion as to direct causal relationship between the claimant’s injury at the 
“Athenia” sinking and his subsequent arthritic condition, both appeared to be 
of the opinion that the “Athenia” injury could be a predisposing or aggravating 
factor in the development of the ailment. From the evidence of the two medical 
men, I would infer that such was the case. In a somewhat similar case, I 
approved the finding of Deputy Commissioner Marion that the subsequent 
arthritic condition of the claimant was greatly accentuated as a result of her 
experience at the sinking of the “Athenia’: Case No. 1560—Edith Emma 
Broadbent. 


The claimant was personnel manager of T. Eaton Company Limited at 
Moncton, and was apparently obliged by his arthritic ailment to retire approxi- 
mately three years prior to his normal retirement age as an employee of the 
Company. It is therefore alleged that the claimant’s premature retirement lost 
for him not only three years salary and bonus, totalling approximately $6,- 
000.00 per year, but also deprived him of benefit of pension arrangement to 
which he would have been entitled at his normal retirement age. 


As to the loss of pension benefit, there are many factors of remoteness and 
contingency which make it difficult to estimate the exact benefit which was lost 
by premature retirement. Though I have found that the ‘“Athenia” injury was 
a contributing factor in the development of the arthritis which necessitated the 
claimant’s premature retirement, it is impossible to assess, with any degree of 
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mathematical accuracy, the proportion in which the injury contributed to the 
arthritis, and to the consequent loss of salary, bonus, and pension benefits. 


On a very careful examination of all the factors involved in the case, I am 
of the opinion that $7,500.00 would be a fair estimate of the proportion of the 
claimant’s pecuniary loss directly attributable to his injury at the sinking of 
the ‘“Athenia”. That sum is, of course, exclusive of $78.00 which the claimant 
paid to the two medical men who gave evidence. There are also certain other 
medical expenses incurred by the claimant, for which vouchers cannot be 
produced; I would estimate them at $50.00. The total compensation to be 
recommended would therefore be $7,628.00 and interest should run from an 
estimated mesne date, say, lst May 1945. 

Reference is also made in the argument of Counsel to medical expenses 
incurred for Mrs. Chanler. No evidence is adduced as to the amount of such 
expenses, or the cause of the ailment for which she was treated. 


For the foregoing reasons appearing from the evidence taken since the 
Deputy Commissioner’s report, I would therefore reverse his disallowance of 
the personal injury claim and recommend that the claimant John Armstrong 
Chanler be paid $7,628.00 as an award of compensation for pecuniary loss 
caused by personal injury to himself at the sinking of the S.S. “Athena”, such 
payment to be in order of Priority No. (1-2) and to bear simple interest from 
an estimated mesne date of Ist May 1945 at three percent per annum. 


Dated this 26th day of April, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE NO: “7157 
Re: Markham 


This case consists of three branches, namely a claim for loss of property 
belonging to the late Mr. Markham in Malaya; a claim for pecuniary loss 
resulting to his widow, Mrs. Mae Lesley Markham (Marini), by reason of his 
death; and a claim for pecuniary loss resulting to his mother, Mrs. Lizzie 
Markham, from his death. The several claims are dealt with in three separate 
reports and two supplementary reports by Deputy Commissioner Bird. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s reports, and have waived presentation of further materials on review. 


After the making of the three original reports by the learned Deputy 
Commissioner, it was ascertained that two items of information which might 
have had a bearing on the adjudication of the case had not been disclosed at 
the hearings, namely: the fact that the widow Mrs. Mae Lesley Markham had 
been married to one Marini on 16th March 1956, and the fact that the mother 
Mrs. Lizzie Markham had two other sons besides the deceased who were 
potential contributors to her maintenance. 

When these items were revealed to the Commission, I referred the case 
back to Deputy Commissioner Bird to obtain his opinion as to what effect, if 
any, the undisclosed information would have had on his consideration of the 
claims if it had been available to him before the time of the making of his 
reports. 

In his two supplementary reports, the learned Deputy Commissioner 
makes it clear that, despite the unfortunate non-disclosure of the two items of 
information at the time of the hearings before him, he does not consider that 
they would have, if disclosed, had any effect on the conclusions and recommen- 
dations at which he arrived. 


EDITED REPORTS OF CASES BEFORE COMMISSION 409 


In relation to the remarriage of Mrs. Mae Lesley Markham (Marini), he 
points out that the pecuniary loss which he assesses on her behalf was based on 
the prospective earnings of her late husband up to but ceasing at Ist January 
1956. Obviously, therefore, the effect of Mrs. Markham’s (Marini) remarriage 
after Ist January 1956 would have no bearing on the amount of loss of benefit 
of earnings based on computation up to that date. 


As to the existence of two other sons, who were potential contributors to 
the maintenance of Mrs. Lizzie Markham, the learned Deputy Commissioner 
concludes that the late Henry Hugh Wilton Markham, had he lived and con- 
tinued to enjoy the same income as prior to his death, would have contributed 
the same amounts as previously paid by him, irrespectively of the extent to 
which either or both of the other sons might have contributed to their mother’s 
maintenance. I agree that the evidence upholds this conclusion. 

It remains to capitalize several of the annuities and other deferred pay- 
ments referred to by the learned Deputy Commissioner, and the following results 
are taken from the computations made by the officials of the Department of 
Finance: 

The 15th February 1942 value of $6,000 payable in 14 equal annual 


instalments, the first on 15th August 1942 would be .......... $ 4,913.26 
The 15th February 1942 value of $60,000 payable in 10 equal annual 

instalments, the first on Ist January 1947 would be ............ 45,644.37 
The 15th February 1942 value of $10,120.63 prospectively payable on 

Lot Pebruary 1975" WOUldrDEe ee trar osc 6 cose ae ae ee oe 3,815.74 
The lst January 1946 value of $4,176 prospectively payable on 15th 

FODruaryy LOTS VWOULCM Ge mice tc tes cceee hare TEA, hes Eppa sat is cretion 1,767.34 


I have mentioned the last item because the accelerated value of the awards 
which Mrs. Markham (Marini), as sole beneficiary of her late husband’s estate, 
will have received from the claims for property loss, both from the War Claims 
Fund and from the Malayan War Damage Claims Commission, must be deduct- 
ed from the death award recommended on her behalf as a partially compensated 
pecuniary benefit arising from the death of the deceased. 


The net value of the ‘death’ award to be recommended for the benefit of 
Mrs. Markham (Marini) will therefore be $45,644.37 (representing the 1942 
capitalized value of the widow’s estimated share of her husband’s lost earnings) 
minus $3,815.74 (representing the 1942 accelerated value of the amount 
received by the widow from her husband’s estate exclusively of the present 
claims) minus $1,767.34 (representing the 1946 accelerated value of the pay- 
ments received and to be received by the widow an account of loss of her 
husband’s property including the amounts paid by the Malayan Commission and 
the balance to be received from the War Claims Fund). 

As to the award for loss of property, I am of the opinion that interest 
adjustments (relating to deductions) could be much more simply, and just as 
accurately, made if they were computed as of the estimated mesne date of the 
payments received from the Malayan War Damage Claims Commission, say, Ist 
April 1953. 

Having reviewed the Deputy Commissioners reports, I approve his findings 
and recommendations subject to the foregoing comments and computations. 

I therefore recommend that the claimant Mrs. Mae Lesley Markham 
(Marini), as Executrix of the estate of her late husband Henry Hugh Wilton 
Markham, be paid the following sums: 

(a) $4,913.26 for Mrs. Lizzie Markham as an award for pecuniary loss 
sustained by reason of the death of the late Henry Hugh Wilton Markham, such 
payment to be in order of Priority No. (1-2) and to bear simple interest from 
15th February 1942 at 3% per annum; 
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(b) $40,061.29 as an award for pecuniary loss sustained by herself, the said 
Mae Lesley Markham (Marini), by reason of the death of her former husband 
the late Henry Hugh Wilton Markham, such payment to be in order of Priority 
No. (1-2) and to bear simple interest from 15th February 1942 at 3% per 
annum; 

(c) $4,176.00 as an award for loss of property belonging to the late Henry 
Hugh Wilton Markham in Malaya, such payment to be in orders of Priority 
Nos. 3(a) and 3(b) and to bear simple interest from lst January 1946 at 3% 
per annum; subject to deduction of $1,707.63 received from the Malayan War 
Damage Claims Commission, with interest adjustment from an estimated 
mesne date of Ist April 1953. 


Dated this 2nd day of February, A.D. 1959. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7158 
Re: Redgers 


... I cannot but agree with the learned Deputy Commissioner that it would 
be a fantastic conclusion to find that the claimant was a dependent of his 
daughter, who met her death at the sinking of the SS “Athenia” when she was 
17 years of age... 

I accordingly recommend that this claim be disallowed. 

Dated this 9th day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7159 
Re: Redgers 


... The claimants now submit further arguments, to the effect that Mrs. 
Redgers’ operation for the removal of gall stones in 1947 was necessitated by a 
nervous condition and chronic stomach trouble directly resulting from her ex- 
perience at the sinking of the SS “Athenia’. I agree with the learned Deputy 
Commissioner Hyndman that no such conclusion can be reached with any rea- 
sonable degree of certainty... 


Dated this 14th day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7160 
Re: Redgers 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that her award should be increased, and that an award for personal 
injury should be allowed. 

As regards the personal injury claim, the objection to the adjudication is 
that the claimant did not have an opportunity of cross-examining Doctors 
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Hermann and Samis, whom the Deputy Commissioner examined at Ottawa. If 
these two medical men had contradicted the evidence presented by the claim- 
ant’s medical witness, I should consider this objection to be a valid one, and 
should feel that arrangements ought to be made to provide an opportunity for 
cross-examination. It appears, however, that Dr. Lowery in Toronto admitted 
that the cause of cancer or tumour was unknown to the medical profession, and 
would not go beyond stating that in his opinion the claimant’s tumour might 
possibly be a result of the blow sustained by the claimant at the time of the 
accident on the “Athenia’’. The evidence of the Ottawa doctors therefore does 
not go to contradict the evidence of the Toronto doctor, but merely to substan- 
tiate the lack of conviction disclosed by Dr. Lowery’s evidence. I see no 
alternative but to approve the Deputy Commissioner’s recommendation that the 
personal injury claim be disallowed, except for the disbursements hereunder 
noted. 


As to the claim for loss of property, there are so many discrepancies and 
errors in the presentation of this claim that it was extremely difficult for the 
Deputy Commissioner, and is perhaps even more difficult for me, to arrive at 
an equitable award. 


....But in an itemized list endorsed on the Statement of Claim the total value 
of the articles listed is set forth at $2,759.50. In that addition there is an error 
of $50.00, the correct total being $2,709.50. In that connection it may be noted 
that the claim for personal injury, $1,500.00, is the last item in the column of 
valuations, but though it appears above the total, it has not been added into the 
total. The total valuation of the property lost, as computed by the itemized list 
endorsed on the Statement of Claim, is therefore $2,709.50. In the argument on 
review, claimant’s counsel mentions that following the hearing the claimant 
requested that she be permitted to amend her claim for lost property to the 
value at the time of the loss, namely $2,065.00. 


As I have not before me any computation of the last mentioned amount, I 
am unable to understand just how this is arrived at, but I presume that it is 
intended to represent the listed amount of $2,709.50 with an allowance for 
depreciation. 


The item of $3,280.50 appearing on Form A is, so far as I know, entirely 
unexplained, and it is only because the learned Deputy Commissioner appears 
to have arrived at his estimate of values of lost goods partly by using that 
amount as a starting point, that I attempt in any way to revise the final 
valuation at which he arrived. 


At this point I may properly comment on the item of $515.00 claimed for 
cash lost. The Commission has followed the principle that, even if credible and 
corroborative evidence is given regarding the possession of a sum of cash by a 
passenger on a ship such as the “Athenia’, only such an amount can be allowed 
as would be necessary for the reasonable travelling expenses of a claimant. 
Amounts of cash carried in excess of that should be protected by some such 
form of insurance as Travellers’ Cheques or Letters of Credit. In this particular 
case, it appears that the money carried was Sterling currency, and there was 
apparently an arrangement whereby in such cases a claimant could, by proper 
diligence, obtain compensation from the Bank of England or some other British 
bank. Taking all these factors into consideration, I do not believe that an item 
in excess of $100.00 could be allowed to the claimant for cash in her possession 
for reasonable travelling expenses.... 


From the whole confused picture, I am inclined to the view that the 
articles lost by the claimant, including an allowance of $100.00 for cash, would 
be slightly in excess of the amount assessed by the learned Deputy Commis- 
sioner. I would fix the total value of the property lost at $1,000.00. 
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With this variation, I approve the report of the Deputy Commissioner, and 
I recommend that the claimant be paid $1,000.00 as an award for loss of 
personal property at the sinking of the SS “Athenia’, such payment to be in 
order of Priority No. 3(a), and to bear simple interest from 3rd September 
1939 at 3% per annum; subject to deduction of $603.00 received from the 
Government of the United Kingdom, with interest adjustment from 14th April 
1948. 

For the reasons mentioned by the learned Deputy Commissioner, and those 
set out above, the claim for personal injury should be disallowed, except as to 
the item of $75.00 disbursements for medical service shortly after the sinking 
of the “Athenia’’. On this item, I recommend that the claimant be paid $75.00 as 
an award for pecuniary loss resulting from personal injury sustained by the 
claimant at the sinking of the SS “Athenia’’, such payment to be in order of 
Priority No. (1-2), and to bear simple interest from 3rd September 1939 at 3% 
per annum. 

Dated this 2nd day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7744 


Re: La Société des Missions-Etrangeéres 


Deputy Commissioner Marion has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. I have also notified it, under the provisions of Rule of Procedure No. 20, 
that I found it necessary to revise downward the awards recommended by the 
learned Deputy Commissioner in the following particulars: 

(a) By disallowing the claim for loss of, or damage to, immovable property 
at the five Missionary Stations where the learned Deputy Commissioner found 
some evidence to warrant the granting of an award. This would have the effect 
of reducing the award recommended for those five Stations from $20,000.00 to 
approximately $13,000.00 in respect of movable property alone. 

(b) By disallowing the claim for loss of 22 wooden cases containing 
clothing, books and liturgical objects which arrived in Manchuria in 1940 and 
never came into the possession of the claimant. 

(c) By disallowing at least that portion of the claim for loss of currency at 
the presbytery in Davao which relates to 10,000 pesos then recently withdrawn 
from the bank. 

On review, the claimant has submitted somewhat elaborate arguments in 
support of the contention that the awards recommended by the Deputy Com- 
missioner should be confirmed, and that awards should be granted in respect of 
those portions of the claim which were disallowed by the Deputy 
Commissioner. 

The only additional evidence now produced in support of those arguments 
is a Canonic Commission emanating from the Holy See at Rome in July 1929 
granting the claimant for the purpose of missionary activities a territory to be 
detached from the Apostolic Vicariates of Mukden and Jehol. 

It is still apparent that there is no evidence of ownership of immovable 
property in the missionary areas concerned to warrant a finding that the 
claimant was the legal owner of the immovable property at the time of the 
alleged loss or damage. The allocation of territory for missionary work does not 
necessarily carry with it the granting of a legal title to the properties available 
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for use in connection with that work. Whatever may be the situation in Canon 
Law, the context of the War Claims Rules requires that a claimant, in order to 
qualify for an award for pecuniary loss for damage to property must establish 
himself as the legal owner of the property under Civil Law at the time of the 
loss or damage. In the present group of claims, there is no documentary or other 
objective evidence to establish that the claimant was the owner under Civil 
Law of the immovable properties concerned, a contention which is supported 
only by the declarations of members of the Order. The latter form of proof is 
invariably rejected by the Commission as being inadequate to establish legal 
title to immovable property. 


As to the claim for loss of movable property, the evidence is also, the 
learned Deputy Commissioner points out, scanty, particularly with regard to 
the extent of the losses incurred. Even as regards the five missionary stations in 
respect to which the learned Deputy Commissioner recommended an award, 
there is no detailed inventory showing the nature and individual value of the 
various items of property alleged to have been lost, and the evidence is by no 
means conclusive as to the time and manner of the losses involved, or as to 
whether those losses occurred during World War II or after the termination of 
hostilities. Such evidence as has been presented is altogether circumstantial and 
mainly secondhand. I am, however, disposed to agree with the learned Deputy 
Commissioner that there is some evidence from which an inference may 
reasonably be drawn that the claimant did own a considerable amount of 
movable property at the five missionary stations in the Vicariate of Szepingkai, 
and that a considerable portion of such movable property was destroyed or 
looted by the Japanese, the Chinese, or the Russians, during the period of 
World War II, that is to say before the date of the armistice with Japan on 2nd 
September 1945. 


In respect of the five missionary stations, the learned Deputy Commission- 
er recommends a lump sum award of $20,000.00. He does not break this figure 
down into movable and immovable property, but I am inclined to the view that 
the award would include approximately $7,000.00 for damage to the immovable 
property, and $13,000.00 for loss of movables. In view of the scanty and 
inconclusive nature of the evidence, it appears to me that $13,000.00 is more 
than generous compensation for the extent to which compensable losses have 
been established. For the reasons which I have mentioned, I consider that the 
recommendation for damage to immovable property must be reversed. 


The same remarks apply to the absence of adequate evidence of legal title 
to the immovable property at the seven missionary stations situated in the 
vicinity of Ta Ing Tze. As to the movable property alleged to have been lost in 
that vicinity, the evidence is even more remote and secondhand than in the case 
of movable property at Szepingkai. 


No direct evidence whatever is submitted to establish the identity, market 
value or date or circumstances of the alleged loss of the articles concerned. The 
only inference which may be drawn that a compensable loss was suffered 
within the period of World War II must be deduced from entirely indirect 
evidence and general circumstances. The total claim for loss of movable proper- 
ty in the Ta Ing Tze region amounts to $13,800.00. In the absence of more 
adequate evidence as to identity, value, circumstances and date, of the losses 
incurred, I am prepared to infer that the claimant suffered a compensable loss 
in respect to movable property in that area amounting to $3,500.00. 


As to the claim for loss of 22 wooden cases in Manchuria, the evidence 
indicates that these goods arrived in that country in 1940 and never came into 
the possession of the claimant. The inescapable inference is that they were 
confiscated prior to the commencement of World War II, and I am therefore of 
the opinion that this branch of the claim must be disallowed. 
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As to the claim for 18,000 pesos alleged to have been stolen at the 
presbytery in Davao, that amount of currency is stated to have included 10,000 
pesos then recently withdrawn from the bank. The Commission requires sub- 
stantial corroboration of evidence adduced in claims for loss of currency, and it 
has appeared to me that there should be some corroboration of the withdrawal 
of the 10,000 pesos. It is, however, explained by the claimant that it is 
physically impossible to obtain corroboration owing to the fact that the Philip- 
pines National Bank of Davao was closed by the Japanese, and later replaced 
by another bank under the name of Tai Wan. It appears that the greater part of 
the documents and archives of the Philippines National Bank relating to the 
relevant period have disappeared and have never been recovered. 

Unfortunately, however, the possession of 18,000 pesos is supported solely 
by the unsworn certificate of Abbe Conrad Cote, who was treasurer of the 
claimant Society at Davao at the outbreak of hostilities. Abbe Cote certifies that 
he had remaining in the Davao residence the sum of 18,000 Philippines pesos at 
the time the Japanese soldiers took over the presbytery. He does not, however, 
mention the withdrawal of 10,000 pesos from the Bank at Manila. 

At the time of the hearing before the Deputy Commissioner, an adjourn- 
ment was made to the following day to enable the giving of testimony by Abbe 
Cote, who appears to have been in Montreal at the time and who was alleged to 
be the person who made the withdrawal from the bank. On the following day, 
however, Abbe Cote did not appear but instead evidence was given by Rev. 
Joseph Geoffroy, who was Superior of the Davao mission at the outbreak of the 
war. He testified that he had instructed Abbe Cote to make a withdrawal from 
the bank in view of the probability that funds belonging to foreigners would be 
frozen. Although he gives indirect evidence of the making of a withdrawal, he 
states that he does not know exactly how much was withdrawn, and that the 
only thing which he could say is that there was in the treasury between 9,000 
and 10,000 pesos. He also gives evidence to the fact that 2,000 pesos were 
distributed among the priests of the mission and carried on their persons when 
the Japanese arrived. He does not make it clear whether the 9,000 to 10,000 
pesos were calculated after or before the distribution of the 2,000 pesos among 
the priests, nor does he attempt any explanation why the remaining funds were 
left available for pillage by the Japanese or others. 

On the whole evidence respecting this item of the claims, I am still of the 
opinion that the maximum award which could reasonably be granted is the 
equivalent of 8,000 pesos, or $4,400.00. 

To summarize, it is with considerable hesitation that I recommend pay- 
ment of the following residual items, which appear to me to be extremely 
generous in view of the paucity and inadequate nature of the proof submitted 
to establish the various branches of the claim: 


(a) Loss of movable property in Szepingkai area: .... $13,000.00 
(b) Loss of movable property in Ta Ing Tze area: .... 3,500.00 
(c) oss -of ‘currency “at -Davao-Presbytery> Srle ss. 4,400.00 
(d) Loss of food supplies confiscated by the Japanese: .. 1,500.00 


With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid $22,400.00 as an award for 
loss of property in the Far East, such payment to be in orders of Priority Nos. 
3(a) to 5 inclusive and to bear simple interest from lst January 1946 at 3% per 
annum. 


Dated this 31st day of October, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 7756 
Re: Bonin 


This is one of a group of claims for compensation for maltreatment of 
members of the religious order known as La Société des Missions-Etrangéres de 
la Province de Québec. The present claim concerns maltreatment only but, 
especially as some of the group are also claiming for personal injury, I consider 
it desirable to review at some length both the course of adjudication by the 
Commission, and the basic principles which underlie the decision which I have 
now reached. 


The group of claims was originally referred by me to Deputy Commission- 
er Marion, who conducted hearings, on the basis of documentary evidence on 
file with the Commission, and submitted a report on 6th May 1955, recommend- 
ing payment of a per diem award for maltreatment in each case. 


From the materials then available to the Commission, it appeared that the 
place where the group of claimants had been interned, at Szepingkai in 
Manchuria, was officially recognized as a camp operated—that is, administered 
or effectively controlled—by the Japanese, and that therefore the provisions of 
the War Claims Rules rendered it unnecessary to inquire whether, or not, the 
claimants had been subjected to any specific incidents of maltreatment. I 
accordingly approved the report of the learned Deputy Commissioner so far as 
the maltreatment claims were concerned, and forwarded my recommendation 
of approval to the Honourable, the Secretary of State. From his Department the 
reports were duly forwarded to the Secretary of the Treasury Board for 
consideration by the Board. 


Before a decision had been reached by the Treasury Board pursuant to 
paragraph 4(1) of the War Claims Regulations, further materials became 
available which cast doubt upon the previous inference that the place of 
internment of the claimants at Szepingkai was a camp operated, administered, 
or effectively controlled by the Japanese. The Treasury Board therefore 
returned this group of maltreatment claims to the Commission, with the 
request that the Board might have further advice on the propriety of payment 
of maltreatment awards. 


I accordingly referred this group of cases back to Deputy Commissioner 
Marion to conduct oral hearings with a view to determining whether or not the 
so-called camps at Szepingkai fell within the provisions of the War Claims 
Rules which provided an automatic daily award for prisoners detained in 
camps directly operated by the Japanese, and, if not, whether specific incidents 
of maltreatment could be established which might entitle the claimants to lump 
sum awards in pursuance of the provisions of the Rules. The learned Deputy 
Commisioner submitted to me a memorandum, dated 28th October 1955, 
whereby he confirmed his original recommendation on the maltreatment 
claims, and found that both the “Seminary” and the “‘Bishop’s House’’, in which 
this group of claimants had been successively detained at Szepingkai, were 
camps operated by the Japanese within the meaning of the War Claims Rules, 
and therefore a proper basis had been established for the granting of an 
automatic per diem award. 


I then proceeded to review again the confirmed report of the Deputy 
Commissioner, in the light of the voluminous evidence taken by him at the 
re-hearings, and in the light of the additional materials which had been made 
available to the Commission. Pursuant to the provisions of Rule of Procedure 
No. 20, I notified Councel for the claimants of my preliminary opinion to the 
effect: 


(a) That, as to the period of internment spent in the Seminary, though I 
was not entirely convinced that the type of detention there experienced would 
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constitute the basis of an automatic award arising from the presumption of 
maltreatment established by the War Claims Rules, I was nevertheless pre- 
pared to accept the findings and opinion of the Deputy Commissioner on that 
point, and to approve his recommendation of an automatic per diem award of 
$1.00 in relation to the period of detention in the Seminary; 


But that 


(b) as to the period of detention in the Bishop’s Palace, I then felt bound 
to reverse the Deputy Commissioner’s decision and to recommend disallowance 
of the portion of the award relating to that period of detention, both on the 
ground that the Bishop’s Palace had not been established as a camp effectively 
controlled by the Japanese, and on the ground that no specific incidents of 
compensable maltreatment had been established by the claimants. 


I invited the comments and submissions of the claimants on my proposed 
revision of the Deputy Commissioner’s findings. Elaborate arguments were 
accordingly submitted in support of the contention that my preliminary opinion 
was in error, and that the recommendations of the Deputy Commissioner 
should be approved and confirmed. 


I am reluctantly obliged at this point to comment that, though this group 
of claimants was represented by very eminent counsel, the claimants were not 
contented to make their submissions directly to the Commission, but resorted to 
very numerous indirect channels, including submissions to a large number of 
Members of Parliament, and an elaborate programme on television. To the 
credit of the Members of Parliament concerned, it must be mentioned that, 
though they transmitted the submissions to the Commission, they did so in each 
case without any attempt at exerting undue pressure or improper influence. 
Unfortunately, however, such a method of prosecuting claims inevitably results 
in embarrassment both for the Members of Parliament and for the Commission 
itself. Though the deliberations of the Commission are not strict judicial 
proceedings, and though the Commission would hesitate to claim the powers 
exercised by courts in cases of contempt, the work of the Commission is at least 
quasi-judicial in its character, and I regret that I feel it necessary to deprecate 
strongly any efforts which may be made by claimants or groups to bring 
indirect pressure to bear upon the deliberations of the Deputy Commissioners 
or of myself as Chief Commissioner. 


The point of view mainly stressed by this group of claimants is that the 
Advisory Commission on War Claims recommended an automatic per diem 
award of $1.00 for any period of internment of a claimant in a camp operated— 
that is, administered or effectively controlled—by the Japanese, and that this 
claimant and the other members of the group are accordingly entitled to such 
per diem award without proof of specific incidents of maltreatment. 


In order to determine the validity of this contention by interpretation of the 
expression “a camp operated—that is administered or effectively controlled— 
by the Japanese’, it is necessary to examine the factual basis on which the 
Right Honourable Advisory Commissioner’s recommendation was founded. 
From the preliminary information then available to the Advisory Commission- 
er, aS well as from the judgment of the International Military Tribunal for the 
Far East, and other reports which had been brought to his attention, he 
inferred that “it can be considered with a fair approach to accuracy that all 
internees in camps operated by the Japanese were maltreated’’, and that 
therefore “it would be a mistake to require the Commissioner to take evidence 
in every individual case of alleged maltreatment in the Japanese-administered 
camps of the Far East’. For periods of detention in Japanese-administered 
camps he therefore recommended an automatic per diem award, and his 
recommendation was incorporated into the War Claims Rules by Regulation 
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passed by Order of the Governor General in Council. The interpretation of the 
words “operated’’, ‘‘administered’’, and “effectively controlled” presents very 
substantial difficulties and, as I have indicated, requires an examination of the 
basis for Advisory Commissioner Ilsley’s finding that practically all internees in 
Japanese-administered camps were maltreated. 


He finds, in the first place, a general pattern of administration in such camps, 
both in the cases of prisoner of war camps and civilian internment camps, 
under the administration of ‘‘military commanders”, who received their instruc- 
tions through Imperial ordinances and regulations issued by the War Ministry. 
He finds also a common pattern of treatment accorded to those who were 
unfortunate enough to be detained in what he describes as Japanese-adminis- 
tered camps. This pattern of treatment may be illustrated by a series of 
quotations from the learned Advisory Commissioner’s report: 


“torture, murder, rape and other cruelties of the most inhumane and barbarous 
character” (p. 44). 


‘Ruthless killing of prisoners by shooting, decapitation, drowning, and other 
methods; death marches in which prisoners including the sick were forced to 
march long distances under conditions which not even well-conditioned troops 
could stand, many of those dropping out being shot or bayonetted by the guards; 
forced labor in tropical heat without protection from the sun; complete lack of 
housing and medical supplies in many cases resulting in thousands of deaths 
from disease; beatings and torture of all kinds to extract information or con- 
fessions or for minor offences; killing without trial .......... ; and even can- 
nibalism.”’ (p. 44). 


“Among these tortures were the water treatment, burning electric shock, the 
knee spread, suspension, kneeling on sharp instruments and flogging.” (p. 45). 


RcWS Oke Bis malnutrition wy 2... still further reduced the ration and in some 
cases withdrew it entirely from those who were unable to labour because of 
illness or injury.” (p. 45). 

“Failure to afford adequate or any medical supplies ...... contributed to the 
deaths of thousands of prisoners and internees.” (p. 46). 


“According to the reports of cruelty and inhumanity, it would be necessary to 
summon the representatives of all the demons available anywhere and combine 
their fiendishness with all that is bloody in order to describe the conduct of 
those who inflicted those unthinkable atrocities ...... UC Deo a Le 


“No attempt to conform to civilized standards, either in the case of prisoners 
of war or civilians. ...... Bad treatment of civilian internees in some areas was 
due to callous indifference.” (p. 47). 

“When expedient, prisoners were tortured to induce them to reveal informa- 
tion.” (p. 48). 

“The Japanese sited transit and permanent camps where they most needed 
labour and without any regard to the safety of the prisoners.” (p. 48). 
“Punishment for minor offences was out of all proportion and was carried out 
in the most arbitrary and barbarous manner. Attempted escape was almost 
always punished by death or by life-sentences.” (p. 48). 

“Callous indifference to the suffering of prisoners ...... Face-slapping, beating 
over the head and the more brutal forms of punishment for infringement of 
regulations.” (p. 48). 

“In Borneo the treatment was especially brutal and the prisoners were half- 


SUATVEC. Se slapped, beaten over the heads with sticks and punished in 
brutal and degrading ways. Work was compulsory ...... the most menial 
tases eee to humiliate them. Disobedience or attempted escape was punish- 


able by death.” (p. 48). 

“Death march’—of 3/4000 men a bare handful survived.” (p. 48). 
“Brutality, tortures and executions.” (p. 48). 

“Deliberate and barbarous brutality.” (p. 48). 


“In the Philippines, the treatment was in every respect consistently bad, and 
escapers were, if recaptured, put to death.” (p. 49). 
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The foregoing citations serve to indicate the pattern of administration and 
treatment which the learned Advisory Commissioner had in mind when he 
concluded that substantially all internees in camps operated by the Japanese 
were maltreated. They also serve to establish clearly that the Advisory Com- 
missioner did not consider all places where civilians were interned by the 
Japanese as being Japanese-operated camps. 


A careful study of the evidence submitted in the present group of cases. 
fails to disclose any serious degree of maltreatment such as would conform to 
the pattern outlined by the Advisory Commissioner in his description of camps 
administered or controlled by the Japanese. In fact, there does not appear to be 
any evidence of what would be compensable maltreatment under the War 
Claims Rules. 


It remains to be considered whether, from the purely technical point of view 
the place of internment at Szepingkai may be considered to fall within the 
category of Japanese-operated camps. 


The learned Advisory Commissioner repeatedly emphasizes the principle 
that internment per se is not compensable. ‘‘Internment is, of course, a great 
inconvenience, and has an upsetting effect on the lives of those interned, but 
the effect is of the kind flowing to large classes of Canadians in enemy or 
enemy-occupied countries from the war itself. In many instances the lot of 
these interned was better than that of those left at large.” (p. 40). He also lays 
it down that not every departure from the Geneva Convention, or similar 
International arrangement, constitutes maltreatment. Compensable maltreat- 
ment is the result of a marked departure from humane treatment, such as there 
would be a concensus among civilized peoples that it constitutes maltreatment. 


He goes on to draw an emphatic distinction between ‘enforced residence 
under enemy supervision, such as the so-called ‘‘house arrest cases’, and intern- 
ment in camps which were “in substance and effect under the control of the 
Japanese” or which were “operated, openly or in effect, by the Japanese”. (p. 
41). At p. 49, he refers to the latter type of camps as ‘‘while operated by the 
Japanese’, or as ‘“Japanese-operated camps... while operated by the Japa- 
nese’. At p. 50, he refers to such camps as being “operated... that is adminis- 
tered or effectively controlled... by the Japanese’’. 


As to the expression “‘camp’’—the frequent repetition, in the evidence before 
the Deputy Commissioner, in the arguments, and in the telecast to which I have 
referred, of the assertion that the places of internment at Szepingkai were 
“camps” or “concentration camps” is not helpful, as it merely begs the question 
without providing any satisfactory definition. In Germany and German- 
occupied countries, the expression “concentration camp” came to have a techni- 
cal and extremely sinister meaning. I cannot, however, find that such a mean- 
ing was applied to the expression “concentration camp” in the Far East, if 
indeed such expression was in common use there. My opinion is, therefore, that 
“camp” or “concentration camp” in the present context is used in its ordinary 
common meaning, namely a place of detention for civilian internees. 


Since internment per se is not compensable, it is obviously neither helpful 
nor sufficient to assert that the places of internment in the Seminary and the 
Bishop’s Palace were camps, or even concentration camps. What the claimants 
must establish is that these camps or places were “openly operated’’, or “ad- 
ministered”, or “‘effectively controlled” by the Japanese. It is obvious that the 
expression “controlled” is not to be given its broadest interpretation in this 
context. Since it was legally permissible for the Japanese to intern civilians of 
Canadian nationality; and since house arrest, or enforced residence under 
enemy supervision, is not regarded under the War Claims Rules as internment 
in Japanese-operated camps; the Rules clearly contemplate a distinction 
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between “under enemy supervision” and “effectively controlled by the Japa- 
nese’. In the course of supervision of enforced residence, some measure of 
control is inevitably required, and it is therefore evident that the measure of 
control contemplated by the learned Advisory Commissioner as constituting a 
Japanese-operated camp must go beyond such control as is reasonably neces- 
sary for the supervision of enforced residence. 


With particular reference to the period of internment at the Bishop’s 
Palace at Szepingkai, the camp rules appear to have been stipulated, or at least 
communicated, to the internees through Biship Lapierre, who, though not 
himself interned, continued to live with the internees, and continued to exercise 
a considerable responsibility in seeing that the regulations were carried out. 
The internees were provided by the Japanese Government with a fixed month- 
ly cash allowance, out of which they purchased food on a ration basis, fuel, 
electricity, and other necessaries. Obviously the rations which they were able to 
obtain were not adequate or satisfactory, but they appear to have been similar 
to those which were available to the civilian population, or to those which 
would have been available to the claimants if they had not been interned. It 
also appears from the evidence, and from the telecast to which I have referred, 
that the internees were able to obtain credit or loans from a number of 
Christian Chinese in the vicinity, and that they were so enabled to supplement 
their rations by purchases of food on the black market. Materials recently 
submitted to the Commission indicate that the claimants had facilities for 
operating a vegetable garden on the compound premises and that they were 
able to raise a large number of rabbits. 


The food was prepared for the internees by the members of an Order of 
Sisters who resided in a neighbouring building, with the assistance of Chinese 
servants, who also served the meals. 


The internees had apparently ample opportunities to engage in outdoor 
sports within the compound, and to engage in reading, devotional exercises, 
amateur theatrical productions, and other forms of recreation within the 
building. 


It is apparent that the winter temperature of the Bishop’s Palace was 
unduly cold, owing to the poor quality of fuel which the internees were able 
to purchase. There is also evidence that there was no medical assistance 
available on the premises, and that permits to secure medical and dental 
services was attended with considerable formalities and delays. 


Communications with the outside world were slow, and mail from home 
and Red Cross parcels were practically non-existent. 


On the whole, however, there seems to have been very little direct inter- 
ference with, or control over, the every-day life of the internees, and it is 
exceedingly difficult to distinguish between conditions prevailing at the Bish- 
op’s Palace and the conditions regarded by the War Claims Rules as being 
permissible under the heading “forced residence under enemy supervision’. 


In fact, the only evidence which I am able to find that would justify 
regarding the Bishop’s Palace as a camp operated or effectively controlled by 
the Japanese is the presence of two Japanese guards and one Chinese guard- 
interpreter, who resided constantly with the group of 58 internees housed in 
the building. The guards ate with the internees, and are alleged to have 
intimidated the Chinese servants with the result that they obtained the better 
helpings of meat and vegetables. It is also stated that other Japanese visitors 
frequently appeared at the “camp” and ate with the internees, thus reducing 
the rations available for the latter. It is difficult to understand why those 
‘visitors’ would choose to eat at the table of the internees unless the rations 
there served were better than those procurable outside. 


420 THE WAR CLAIMS COMMISSION 


The guards wore some kind of uniform, and were said by some of the 
witnesses to have been soldiers. In other portions of the evidence they are 
referred to as policemen. The continuous presence of the guards and interpret- 
er, though no doubt primarily directed towards supervising the enforced resi- 
dence of the internees, does appear to have gone slightly beyond that function 
and to have constituted some small measure of “effective control’ through the 
enforcement of regulations. 


The War Claims Rules require the drawing of a distinction between 
“enforced residence under enemy supervision”, which is not automatically 
compensable, and detention in a “‘camp operated—that is administered or 
effectively controlled—by the Japanese’, which gives rise to an automatic per 
diem award. With very considerable hesitation I have finally arrived at the 
conclusion that the continuous presence of, and the regulation exercised by, the 
police guards maintained in the Bishop’s Palace, constituted that place a camp 
administered or effectively controlled by the Japanese. 


For that reason, and that reason alone, I approve the re-affirmed decision 
of the Deputy Commissioner on the maltreatment claim respecting the period 
of internment in the Bishop’s Palace. 

During the period when the claimants were interned in the “Seminary”, 
Japanese control was obviously more far-reaching and effective. The number of 
guards was then approximately 15; and the food and other necessaries were 
controlled and dispensed by the Japanese, the food being partly supplied out of 
reserves seized from the Society of the Missions Etrangéres. I have therefore 
less difficulty in arriving at the opinion that Seminary was a Japanese-operated 
camp. 

In this specific case, I therefore recommend that the claimant, Reverend 
Antonio Bonin, be paid $1,342.00 as an award for maltreatment of himself 
whilst a civilian internee in the hands of the Japanese, such payment to be in 
order of Priority No. (1-2). 


Dated this 8th day of February, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7760 
Re: Coté 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendations, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commission- 
er’s reports and, on review, has presented a somewhat elaborate argument in 
support of the contention that the disallowance of his claims for maltreatment 
and personal injury should be reversed, and awards granted on those branches 
of the claim. 


This is one of a group of claims presented by members of a Religious Order 
known as La Société des missions-Etrangéres de Québec, who were in the 
Philippines during World War II. The general picture disclosed by the evidence 
is that the claimants were arrested by the Japanese in July 1942. After being 
subjected to interrogation, they were detained for three days in a small 
hospital, which served as a place of internment for the time being, and then 
they were returned to Caraga, where they were kept in a species of house 
arrest in their own presbytery. This period of house arrest in the presbytery 
and elsewhere continued until 3rd January, 1943, when the Japanese garrison 
in the locality was killed or ousted by a group of Philippine Guerillas. On the 
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orders of the Guerilla force, the claimants were evacuated to the mountains, 
where they remained in contact with the Guerillas until the cessation of hostili- 
ties. In the case of the present claimant, the evidence indicates that he joined 
the United States Forces as a Chaplain in November 1944. 


The claimant objects particularly to the fact that the learned Deputy 
Commissioner followed the decision of Deputy Commissioner Choquette in 
Case No. 2444—Reverend Father Alfred Tremblay. The claimant stresses the 
fact that Father Tremblay was not represented by counsel at his hearing, and 
that his evidence was therefore incomplete as regards the material points of fact 
involved. Admitting the possible weakness of presentation in Father Trem- 
blay’s case, I must point out that it is only one of very numerous cases in which 
the Commission has disallowed claims advanced in analogous circumstances. 


The claimant also objects to the finding made by Deputy Commissioner 
Choquette in the Tremblay case, and followed by Deputy Commissioner Marion 
in the present case, to the effect that the claimant was not a member of the 
Guerilla forces. In my opinion, that finding is merely incidental to the material 
facts of the case, and I do not consider it to be important whether the claimant 
was Officially or informally a member of the Guerilla forces, or not. 


Maltreatment awards are available only in cases where claimants have 
been seriously ill-treated during internment, by their enemy captors, either 
through wilful conduct or culpable neglect. In the present group of cases there 
is no evidence that the claimants were either interned in a camp operated or 
effectively controlled by the Japanese (in which case maltreatment would be 
presumed), or that they were culpably mistreated while under house arrest. 
International Law permits a belligerent power to intern enemy aliens in time 
of war, and the War Claims Rules therefore do not permit the granting of 
compensation for internment as such. I therefore see no alternative but to 
confirm the decision of the learned Deputy Commissioner to the effect that the 
maltreatment claim must be disallowed. 


The claimant also contends that he is entitled to an award for personal 
injury, or impairment of his health, resulting from operations of war while he 
was attached to the Guerilla forces. I am unable to agree with this contention. 
So far as the ill effects of any hardships which the claimant underwent whilst a 
Chaplain in the United States Forces are concerned, his recourse (if any) 
would be to the United States authorities, and not to the Canadian War Claims 
Fund. The same would probably be true regarding any personal injury sus- 
tained by the claimant during a period when he was an official member of the 
Philippine Guerilla forces. 


It is entirely beyond question that the claimant and his associates suffered 
extremely great privations and hardships during the period when they were 
hiding in the mountains in association with, or by orders of, the Philippine 
Guerillas. Those hardships, however, were obviously occasioned by the exis- 
tence of a state of war, and were not the direct result of the carrying on of 
actual warfare by belligerent armed forces. 


The Commission has in all cases declined to recommend compensation for 
maltreatment, death or personal injury alleged to have been sustained by 
claimants whilst they were actively or passively associated with Underground, 
Resistance, or Guerilla groups. The only allowable exception would arise in the 
case of death or personal injury directly caused by an operation of war in such 
circumstances. Except in cases of persons in the custody of an enemy captor, 
the Commission has been unable to consider undue physical exertion, scarcity 
of food and clothing, exposure to the elements and to disease, or other such 
forms of exposure and privations, as being the direct consequence of operations 
of war. They rather result, as I have indicated, from the existence of a state of 
war in the locality concerned. 


422 THE WAR CLAIMS COMMISSION 


After considering this group of cases carefully from every angle, I am 
driven to the conclusion that I have no alternative but to approve the findings 
of the learned Deputy Commissioner to the effect that the claimants were not 
maltreated within the intention of the War Claims Rules, and that their personal 
injuries did not directly result from operations of war. 

As to the claim for loss of property, I approve the report of the Deputy 
Commissioner without variation. I am advised that the claimant was not 
qualified to apply for compensation from the Philippine War Damage Commis- 
sion. It is indicated that the claimant received $200.00 from his Religious Order, 
but this amount seems to me to have been in the nature of an advance, rather 
than compensation otherwise provided for. I am therefore of the opinion that 
the payment should be disregarded. 

I accordingly recommend that the claimant be paid $800.00 as an award for 
loss of property in the Philippines, such payment to be in order of Priority No. 
3(a), and to bear simple interest from lst January 1946 at 3% per annum. 

I recommend that the claims for maltreatment and personal injury be 
disallowed. 


Dated this 3rd day of June, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7781 
Re: Hétu 


...As to the claim for loss of property, I have notified the claimant, 
pursuant to the provisions of Rule of Procedure No. 20, that I considered it 
necessary to revise downward the award recommended by the learned Deputy 
Commissioner by deduction of approximately $45.00, representing the estimated 
market value of three cameras. The cameras in question were seized by the 
Japanese approximately three months before the outbreak of World War II, 
and their loss is therefore obviously not compensable under the War Claims 
Rules... 


Dated this 28th day of May, A.D., 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7789 


Re: La Société des missions-Etrangéres (Lambert) 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendations, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
reports. 


On review, the claimant has acquiesced in the disallowance of the claims 
for maltreatment. 


I have, in any case, no alternative but to approve the Deputy Commission- 
er’s disallowance of this branch of the claims. 

An award under this heading is regarded by the War Claims Rules as 
being in the nature of a solatium and as being of a highly personal nature with 
reference to the person maltreated. If the latter dies before receiving an award, 
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his award survives for the benefit of his personal dependents, but not for the 
benefit of his estate or of any person or corporation outside the restricted list of 
dependents enumerated in the report of the Right Honourable Advisory Com- 
missioner. For those reasons, it is not possible to recommend the granting of a 
maltreatment award to the Religious Order of which the late Fathers were 
members, even though it may be successfully contended that the Order stood in 
loco parentis to the members concerned. I have therefore no alternative, under 
the provisions of the War Claims Rules, but to approve the recommendation of 
the Deputy Commissioner. (See Case No. 6766 concerning the death of Sister 
Marie Catherine Agnes. See also Case No. 9309 concerning the death of Rev. 
Leon Didase Arcand. See also Case No. 9308 concerning the death of Rev. 
Adelard (Olive) Berthold). 


The claimant expresses general agreement with the Deputy Commission- 
er’s recommendation for awards for loss of property, providing that the amounts 
of such awards correspond with the amounts claimed in the respective cases. 
The claimant’s mandated representative states that “we do not find in the text 
of the report of the Deputy Commissioner, which was forwarded to our 
attention, any indication of the amounts so granted. We suppose that they agree 
with the amounts claimed, namely $1,694.00 for loss of the personal effects of 
Reverend Quenneville, and $2,050.00 for loss of the personal effects of Rever- 
end Lambert.” 


I am at a loss to understand how the mandated representative came to 
overlook the amounts actually recommended by the learned Deputy Commis- 
sioner. The Deputy Commissioner’s reports clearly indicate that he recommends 
an award of $1,300.00 for goods lost by the late Reverend Quenneville, and 
$1,000.00 for goods lost by the late Reverend Lambert. I have carefully 
reviewed this aspect of each case, and I am of the opinion that the respective 
awards recommended by the learned Deputy Commissioner fully represent the 
established compensable value of the goods lost. As a matter of fact, I am of the 
opinion that the awards recommended are generous in the circumstances. It 
must be remembered that the War Claims Rules prescribe reasonable market 
value at 30th June 1941 as the criterion of compensable value for goods lost by 
operations of war. 


As to the claims for compensation for death and personal injury, the 
claimant submits an elaborate argument in support of the contention that 
awards should be granted on these branches of the claims. The claimant’s 
contention in this respect may be summarized in the words of the mandated 
representative: ‘Conditions of detention at Szepingkai involved very severe 
maltreatment, to wit, principally deprivation of sufficient nourishment and of 
adequate medications, imposed altogether deliberately and without defensible 
reasons, by the Japanese.”’ 


The War Claims Rules prescribe that in the case of claims for personal 
injury and death, the onus of proving the claims rests on the claimants. 
themselves, and the claims must be established in substantially the same 
manner as similar claims in courts of civil law. The Rules went on to prescribe 
that a presumption of maltreatment should automatically be given effect in all 
cases where claimants were interned in camps operated or effectively controlled. 
by the Japanese. That presumption, however, was available only for the pur- 
pose of enabling the Commission to recommend per diem awards without 
hearing detailed evidence respecting the actual conditions prevailing in the 
individual camps concerned. 

No such presumption is available for the purpose of founding a claim for 
personal injury or for death but the claimant in such a case must establish not 
only that actual maltreatment occurred but that the actual maltreatment was 
the cause of the subsequent illness or death, and of resulting pecuniary loss. 
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The Commission has made a very careful and detailed examination of condi- 
tions prevailing in the places of detention at Szepingkai, and has conducted 
prolonged oral hearings to assist in the assessment of such conditions. While, 
with some hesitation, I concluded that there was some measure of effective 
control by the Japanese of those detained at Szepingkai, I also concluded that 
there was no evidence to support an inference that there was in those places of 
detention any prevalent maltreatment within the meaning of the War Claims 
Rules. (See Case No. 7756—Rev. Antonio Bonin). For that reason, it cannot be 
considered that actual maltreatment at Szepingkai has been established by the 
general evidence, and there is no evidence to warrant an inference that either 
Reverend Quenneville or Reverend Lambert was subjected to individual mal- 
treatment during detention there. I am accordingly constrained to agree with 
the findings of the learned Deputy Commissioner that “under the circumstances 
I am unable to determine if the death of Father Quenneville was in any way 
connected with his stage of internment’; and ‘‘on the strength of the evidence 
tendered in this case, I am unable to link Father Lambert’s death with any 
maltreatment as such he may have undergone at the hands of the Japanese’’. 


Having reviewed the Deputy Commissioner’s reports, I approve them 
without variation. 


I accordingly recommend that the claimant, La Société des missions- 
Etrangéres de la Province de Québec, be paid the following amounts as awards 
for loss of property in Manchuria, each payment to be in order of Priority 
No. 3(a) and to bear simple interest from lst January 1946 at 3% per annum: 


(a) for goods in possession of Reverend Arthur Quenneville: $1,300.00; 
(b) for goods in possession of Reverend Gerard Lambert: 1,000.00. 


I recommend that the claims for maltreatment, personal injury, and death, 
be disallowed. 


Dated this 30th day of October, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: This Recommendation applies to Case No. 7806 (Quenneville) as 
well as Case No. 7789. 


CASE No; 7797 


Re: La Société des missions-Etrangéres (Massé) 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendations, with his reasons therefor. The learned Deputy Commissioner 
recommends an award of $2,000 to compensate the claimant Order for alleged 
pecuniary loss consequent on the death of Mgr. Massé, and an award of $3,000 
to compensate for loss of personal property in the possession of the late 
Monsignor. 


I have entertained considerable doubt as to whether the death of the late 
Mgr. Massé is compensable under the War Claims Rules as having resulted 
from actual maltreatment by the Japanese, or whether the lack of prompt 
medical care, medicines, and attention were due to conditions arising out of the 
existence of a state of war. With some hesitation, I am prepared to accept the 
opinion that, in view of the serious illness of the deceased, there is some 
evidence that the Japanese were culpably remiss in the making of arrangements 
for medical attention, and perhaps also arrangements for securing adequate 
medicine and nursing. I therefore communicated to the claimant my disposition 
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to accept the findings of the learned Deputy Commissioner and to approve his 
recommendation for a death award of $2,000. 


The claimant has presented an elaborate argument in support of the conten- 
tion that the recommended award should be increased to $32,400, based on the 
prospective earnings of the deceased over the period of his expectation of life at 
$1,200 per year. 

The Commission is unable to accept this contention as a basis of compensa- 
tion under the War Claims Rules. In the case of the death of a husband or 
father as breadwinner of a household, the presumption usually is that his 
earnings are irreplaceable from the point of view of the support of his wife 
(except in the case of her remarriage) and family. In the case of the death of a 
missionary, there is no such presumption, but on the contrary it is arguable 
that a religious organization does not suffer any strictly pecuniary loss by the 
death of a member of its missionary personnel. In dealing with such cases, the 
Commission has gone so far as to concede that the death of a missionary does 
involve some moderate pecuniary loss to the extent of the cost of specialized 
training of another missionary to take the place of the deceased. That principle 
has been applied by the learned Deputy Commissioner in the present case, and 
in my opinion it is as far as the Commission can go in assigning a strictly 
pecuniary loss to the death of a missionary member of the Order. 


I therefore approve the Deputy Commissioner’s recommendation on the 
death claim without variation. 


As to the claim for loss of property, I have notified the claimant, pursuant 
to the provisions of Rule of Procedure No. 20, that I considered it necessary to 
reduce the recommended award to $1,000, owing to uncertainty of the market 
value of the goods lost, and of the circumstances under which the loss occurred. 
I was then under the impression that the goods in question had been looted by 
the Russians in the short period during which they were operating in Man- 
churia during World War II. The claimant now draws to my attention the 
evidence to the effect that the goods had been originally sequestered by 
Japanese soldiers at the beginning of the war in 1941, and had been later given 
up to the Russian soldiers on the arrival of the latter in August 1945. The 
claimant also stresses the contention that, although works on mystic and ascetic 
theology would normally have little interest for pillaging Russian soldiers, it is 
natural to suppose that they would be used for fuel in view of the extreme 
scarcity of wood and other combustible material in the region where the 
library was situated. Whatever may be the value of the last mentioned argu- 
ment, I am to some extent impressed by the fact that the lost property was 
apparently seized by the Japanese in the early days of the war and was not 
returned to the claimants. I am, however, still of the opinion that the award 
recommended by the learned Deputy Commissioner is in excess of the actual 
market value of the goods at 30 June 1941, even without considering any 
subsequent depreciation. As a result of all the foregoing points of view, I am 
now prepared to estimate the compensable property loss at $2,000, and I 
approve the Deputy Commissioner’s report with that variation. 


As to the claim for maltreatment, an award under this heading is regarded 
by the War Claims Rules as being in the nature of a solatium and as being of a 
highly personal nature with reference to the person maltreated. If the latter 
dies before receiving an award, his award survives for the benefit of his 
personal dependents, but not for the benefit of his estate or of any person or 
corporation outside the restricted list of dependents enumerated in the report 
of the Right Honourable Advisory Commissioner. For these reasons, it is not 
possible to recommend the granting of a maltreatment award to the religious 
Order of which the late Father was a member, even though it may be 
successfully contended that the Order stood in loco parentis to the member 
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concerned. I have therefore no alternative, under the provisions of the War 
Claims Rules, but to approve the recommendation of the Deputy Commissioner 
for disallowance. (See Case No. 9309 concerning the death of Rev. Leon Didace 
Arcand). 

I accordingly recommend that the claimant be paid: 


(a) $2,000 as an award for pecuniary loss resulting from the death of the 
late Mgr. Emilien Massé, such payment to be in order of Priority No. 
(1-2) and to bear simple interest at 3% per annum from lst January 
1946; 

(b) $2,000 as an award for loss of property in possession of the late Mer. 
Massé in Manchuria, such payment to be in order of Priority No. 3(a) 
and to bear simple interest at 3% per annum from lst January 1946. 


I recommend that the claim for maltreatment be disallowed. 
Dated this 29th day of May, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 7806 
Re: Quenneville 


Note: See CASE No. 7789 


CASE No. 7810 
Re: Sarrazin 


This application was heard in Montreal on the 18th of June, 1955, in the 
presence of Reverend Gérard Campagna, p.m.é., General Secretary of La So- 
ciété des missions Etrangéres de Québec, their counsel Mr. Ronald Halpin, 
Q@.C. and Mr. J. P. Houle of counsel for the Commission. 

The applicant, a Canadian at all relevant times, was a missionary in Japan 
where he owned property which he valued at $650.00 and which was destroyed 
during bombardments in or in the vicinity of Tokyo. The property consisted of 
books and office furniture. Considering the use already made of these articles, I 
assess the loss of this claimant, who happened to be in Canada at the time, at 
$550.00. 

The claimant in this case would apparently have been eligible to recover at 
least a substantial portion of his loss from the Government of Japan. In cases 
where the amount involved is small, the Commission has taken the view that 
the expense which would be necessarily incurred in the establishment of such 
an alternative claim would outweigh the compensation, if any, to be derived 
from such a source. The limit of claims which the Commission considers it 
proper to exempt from deduction of satisfaction deemed to have been received 
from such alternative sources for the above reason is $200. It would therefore 
seem equitable in this case to allow the claimant an exemption from deduction 
up to $200 to cover the contingencies of recovery from the alternative source 
and the probable expenses of such recovery, if any. I would therefore recom- 
mend the deduction of $350.00 as partial satisfaction deemed to have been 
received from the Government of Japan. 

I therefore recommend that the claimant be paid $550.00 as an award for loss 
of property in Japan with interest from January Ist, 1946, at 3% per annum, 
subject to deduction of $350.00 deemed to have been received from the Gov- 
ernment of Japan with interest adjustment from 28th October, 1953. 


September 30, 1955. 


(Sgd) C. W. A. MARION 
Deputy War Claims Commissioner 
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Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has presented the contention that there should not be 
deducted any amount to represent an award deemed to have been received 
from the Government of Japan pursuant to the Treaty of Peace with that 
country. 


I am unable to agree with the substance of that contention. 


The War Claims Rules require the Commission to deduct, as ‘‘satisfaction 
otherwise provided for’, any compensation which a claimant might, by the 
exercise of reasonable diligence, have secured from some alternative source. In 
every case where an alternative source of compensation was available from the 
government of the country where the loss occurred, the Commission has 
invariably interpreted the War Claims Rules as implying the imposition upon 
the claimant of the burden of at least making some reasonable inquiry regard- 
ing the availability of such alternative compensation. Apart from the general 
notoriety of compensation under the Japanese Treaty, the slightest inquiry, 
directed either to the Government of Canada or to the Government of Japan, 
would have brought to the claimant the necessary information regarding the 
available Japanese award. There is, however, in the present case no evidence 
that the claimant ever made a single inquiry, or took any other step to seek 
alternative compensation or to ascertain its availability. 


I have therefore no alternative but to conclude that the claimant by reason 
of his own neglect or default has failed to receive or has forfeited or lost his 
eligibility to receive payment from another source. The War Claims Rules 
accordingly oblige me to ‘‘deem” that the claimant has received such award 
under the Japanese Treaty as he might have received by the exercise of 
reasonable diligence. 


The Commission’s experience is that compensation awarded under the Treaty 
of Peace with Japan, being based on replacement value as of 1954 or there- 
about, is usually more than adequate to include the June 1941 market value 
prescribed by the War Claims Rules as the basis of compensation, as well as 
interest in the interval. The Commission has nevertheless recognized that 
certain contingencies, expenses, and other difficulties might militate against a 
claimant’s securing full compensation under the Japanese Treaty for loss of 
movable property, especially when it is in the nature of personal effects. The 
Commission considers that a capital margin of $200.00 is the limit to which such 
contingencies and expenses could be given effect. That is the basis on which the 
learned Deputy Commissioner computed his estimate of the net compensable 
loss. Though the proof of the actual quantum of loss in the present case is not 
so cogent as might be desired, I am disposed to accept the Deputy Commission- 
er’s estimate. I therefore approve his report without variation, except that I 
would postpone the presumed date of availability of the Japanese award to Ist 
January 1956. 

I therefore recommend that the claimant be paid $550.00 as an award for 
loss of property in Japan, such payment to be in order of Priority No. 3(a) and 
to bear simple interest from lst January 1946 at 3% per annum; subject to 
deduction of $350.00 deemed to have been received under the Treaty of Peace 
with Japan, with interest adjustment from lst January 1956. 


Dated this 13th day of June, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CasE No. 8406 
Re: Crowe 


This is a claim by the mother of the late Ivan Lee Crowe, a Private in the 
North Nova Scotia Highlanders, for compensation for maltreatment of the late 
serviceman as a prisoner of war in Europe. The evidence indicates that this 
soldier was captured on 7th June, 1944 and was unlawfully put to death by his 
German captors on the same day. 

The claim raises a very difficult and important question as to whether, or 
not, the War Claims Rules intended to provide for maltreatment awards in such 
circumstances. 

The same question came up for consideration in Case No. 9358—Re: 
Arthur J. Orford. In that case the report of the Chief War Claims Commission- 
er came before the Treasury Board for consideration. After a very careful and 
prolonged deliberation of the question, the Treasury Board reached the conclu- 
sion that the Rules did not intend to provide payment of maltreatment awarded 
in circumstances such as were disclosed in that case. 

As the same question is involved in the present case, I have no alternative 
but to recommend that this claim be disallowed. 

Dated this 20th day of November, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8456 
Re: West 


...There is, however, evidence that this claimant was subjected to 
extremely severe undernourishment and privations. This caused considerable 
loss of weight and aggravated his condition of pulmonary tuberculosis. 

Though a maltreatment award cannot be directed towards providing 
pecuniary compensation, or towards supplementing a pension granted for that 
purpose, the claimant’s post-discharge health is valuable evidence as to the 
severity of the privations which he underwent as a prisoner of war.... 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8462 
Re: Lever Brothers Limited 


. The letters, documents and other exhibits on file satisfy me that: 

(1) The complainants purchased, and paid $49,393.63 for the cocoanut oil 
in question; that they were the owners of same; and that it was lost 
because of war action on the part of the Japanese; and 

(2) The amount of the loss is the price paid for the oil, but not for an 
anticipated profit, had it reached its destination; and 

(3) Every reasonable effort was made to obtain compensation from Hong 
Kong without success. 


With regard to the loss of kapokseed oil in Batavia, I find that: 

(1) This oil was purchased and paid for by the claimant, and that the same 
was lost because of a necessary act of war on the part of one of the 
Allies; the amount paid for this oil was $26,343.04; and all reasonable 
efforts were made to collect compensation from the authorities in 
Indonesia, without success. 
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There is the further claim for $2,993.07 for legal expenses. This expense 
was not incurred for the purpose of establishing the claim or for services 
abroad, but rather for costs incurred in a dispute between claimants and 
shipowners for return of freight charges and not compensable under the Rules 
(see item 30, page 69 of Advisory Report). 

An action for return of the freight which was included in the cost was 
taken against the United States Government, and $7063 was received by the 
Company. Also $1000 from the New York Insurance Company as a compromise 
settlement of a claim against the Insurance Company, a total of $8063, which 
must be deducted from the claim for loss of cocoanut oil... 

Claim for increased value of oil as in Vancouver should be 
disallowed... 


September 7, 1955. 
(Sgd) J. D. HYNDMAN 


Deputy War Claims Commissioner 


NoTe:—Awards confirmed by Chief War Claims Commissioner 24 October, 
1955. 


CASE No. 8482 
Re: Massie 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 

It is established that this claimant was struck by a low-flying German 
aircraft from a neighbouring training centre, in the course of a mock “shoot- 
up”. The aircraft came so low as to force the prisoners to throw themselves flat 
on the ground. It appears that one prisoner was killed, and the claimant struck 
by the tail end of the aircraft, and suffered multiple fractures of his right 
ankle. His ankle was placed in a cast for 25 days and in a wire cage cast for 20 
days. The claimant further alleges that medical treatment given to him was 
improper, and that as a result he suffers permanent disability, in spite of many 
treatments subsequent to his liberation. It is further established by a specialist’s 
report that there was mal-union of the original fracture, but it is extremely 
difficult to infer with any certainty that this was caused by culpable neglect on 
the part of the German medical authorities. The fact of the two successive types 
of casts would appear to indicate that a reasonable attempt was made to correct 
the injury caused by the claimant’s accident. 

The original injury was, of course, entirely unjustifiable. Though a mal- 
treatment award cannot be directed towards providing pecuniary compensa- 
tion, or towards supplementing a pension granted for that purpose, I would 
recommend a nominal additional award of $300.00 as a solatium for the pain and 
suffering to which this claimant was improperly subjected. From this will be 
deducted $60.20, representing the benefit which the claimant has already 
received from the application of the normal minimum of $200.00. This will 
result in a total reeommended award of $439.80. 

With this variation, I approve the Deputy Commissioner’s report, and I 
recommend that the claimant be paid $439.80 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 15th day of December, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 8543 
Re: Goupil 
This is the claim of D.62734 Private Antonio Gilbert Goupil, Fusiliers Mont 
Royal, for compensation for maltreatment while a prisoner of war in Europe. 


On his statement of claim the claimant declares that he was captured at St. 
Andre sur Orne on August 17, 1944. From St. Andre he was taken to Falaise 
and from Falaise to Marseilles, where he arrived on August 19. From Marseilles 
he was taken by box-car to Belgium (he does not state to what place in 
Belgium) where he arrived on August 24, and was placed in prison. In 
September he took part in a forced march across Belgium to near the frontier 
of Holland. Here he was placed in a house from which he was liberated by a 
British regiment on October 15, 1944. “The British told us’, he declares, ‘‘you 
are free’. 


The truth of the matter is that the above statement is a pure fabrication 
from beginning to end. I have the claimant’s service record before me, and 
from this I observe that he was brought before a Field General Court Martial 
on November 11, 1944, charged with “in that he, in the field, at about 2359 hrs. 
on the 14th of Aug. 44 after an attack on La Commanderie, France, absented 
himself without leave until he surrendered himself to the Cdn. Provost Corps 
in Paris at about 1620 hrs on the 20 Oct. 44. Absent: 66 days, 16 hrs, 21 mins’. 
The claimant pleaded guilty to the charge, was found guilty, and was sentenced 
by the Court to be imprisoned with hard labour for two years and to be 
discharged from His Majesty’s Service. 


The period during which the claimant absented himself without leave 
(August 14th to October 20th, 1944) synchronizes reasonably well with the 
period during which he claims to have been a prisoner of war (August 17th to 
October 15th 1944). According to his statement, as it appears on the record, he 
and a comrade were on patrol duty and returned to find that their regiment 
had gone. They set off next day to rejoin their regiment but did not succeed in 
doing so, and eventually made their way from St. Andre to Paris, where the 
claimant remained until he gave himself up to the Canadian Provost Corps on 
October 20th. He was never a prisoner of war at any time, and his claim for 
compensation for maltreatment while a prisoner of war is purely fictitious and, 
as I have already observed, a fabrication from beginning to end. It will 
therefore be disallowed. 


This is the first case, of which I am aware, in which a claimant has 
deliberately and falsely made a claim with a view to obtaining an award of 
compensation from the War Claims Fund for which he is not eligible. The 
statement of claim made by the claimant is in the form of a statutory declara- 
tion made by him at Toronto on March 29, 1954, and he thereby appears to 
have made himself liable to prosecution on a charge of perjury. I would direct 
particular attention to this aspect of the matter in order that consideration may 
be given to determining whether, in the circumstances, a prosecution would not 
be advisable. 


January 17, 1955. 
JAMES FRANCIS, Q.C. 


Deputy War Claims Commissioner. 


NoTE: Disallowance approved by Chief War Claims Commissioner. 
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CASE No. 8570 
Re: Anderson 


...Llhere is, however, evidence that in addition to the incidents mentioned by 
the Deputy Commissioner Marion, this claimant was subjected to forced hard 
labour in a stone quarry, on a railway working party, and a farm working 
party. 

On recapture after an escape, he was struck between the shoulder blades 
with a pistol wielded by a Gestapo agent, which caused a four inch wound and 
necessitated three weeks’ hospitalisation. He was subjected to a total of 197 
days’ solitary confinement for escapes and sabotage. This punishment may have 
been in part justifiable, but during those occasions, as well as on the work 
parties in stone quarry and on railway, rations were reduced so near to a 
starvation diet, and beatings from guards were so severe, that on three occa- 
Sions the claimant had to be hospitalised. 

I would recommend a nominal additional award of $100.00... 


Dated this 23rd day of November, A.D. 1954. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8666 
Re: Vidal 


This is a claim for maltreatment of the above named claimant while a 
prisoner of war in Europe. 

Owing to the fact that hospitalization was provided for the claimant during 
substantially the whole period of his detention, I hold that the general pre- 
sumption of the fact of serious maltreatment recognized by the Report of 
the Chief War Claims Commissioner has been rebutted. 

In the circumstances I must find that maltreatment has not been estab- 
lished and I recommend that the claim be disallowed. 


Dated this 2nd day of May A.D. 1955. 


(Sgd) C. W. A. MARION 
Deputy War Claims Commissioner 


Norte: Disallowance confirmed by Chief War Claims Commissioner, 2 June 1955. 


CASE No. 8675 
Re: Copes 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 

The additional materials furnished make it clear that the claimant was 
interned in the hands of the SS for a former period of 14 days, before the 
period mentioned by the Deputy Commissioner. It also now seems clear that 
the claimant had suffered some impairment of his ability to work for some time 
after his liberation. He states that, though his height was over six feet, his 
weight was reduced to 100 pounds, his eyesight and circulation were impaired, 
and for some time he was unable to perform any physical labour or even to 
walk fast. The evidence indicates that this condition, which lasted about a year 
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after his liberation, was the result of forced hard labour, with long hours, and 
inadequate rations and shelter. He was also kicked and struck on several 
occasions at Ommen concentration camp. In all the circumstances, it would now 
appear that the claimant would be entitled to a maltreatment award under the 
Sumner Test. In several previous reports, I have expressed the opinion that the 
normal maximum of $1.00 per day should not be applicable to awards of 
$200.00 or less, and this seems to me to be a case in which the claimant is 
entitled to the normal minimum award of $200.00. 


With the foregoing variation, I approve the Deputy Commissioner’s report, 
and I recommend that the claimant be paid $200.00 as an award for maltreat- 
ment of himself whilst a prisoner of war in Europe, such payment to be in 
order of Priority No. (1-2). 


Dated this 28th day of January, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8746 
Re: Walker 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 

I find, however, evidence available since the hearing by the learned 
Deputy Commissioner, to the effect that the claimant has been awarded a 
pension for pulmonary tuberculosis regarded as having been incurred during 
the claimant’s service in the Air Force. The inference seems inescapable that 
this condition was either caused or aggravated by the privations to which the 
claimant was improperly subjected during his period of custody as a prisoner 
of war. 

Though a maltreatment award cannot be directed towards providing 
pecuniary compensation, or towards supplementing a pension granted for that 
purpose, the claimant’s post-discharge health is valuable evidence as to the 
severity of the privations which he underwent as a prisoner of war. 

In the context of the claimant’s unusually long (1782 days) period of 
custody, I would recommend a nominal additional award of $200.00. 

With this variation, I approve the Deputy Commissioner’s report, and I 
recommend that the claimant be paid $702.00 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 

Dated this 27th day of January, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8762 
Re: Brown 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendations, as expressed in his reports dated 23rd January 1958 and 
22nd April 1958. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
reports, and has waived presentation of further materials on review.... 
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....Llhough the proof respecting the ownership, identity and value of some of 
the goods concerned is not as complete or satisfactory as might be desired, I 
agree with the learned Deputy Commissioner that the essential elements of the 
claim are established with reasonable adequacy. I am also of the opinion that 
the award recommended by the learned Deputy Commissioner, though consid- 
erable, is not excessive in the circumstances. 

The learned Deputy Commissioner reserved the question of expenses for 
my consideration. In addition to the fees of the Canadian lawyers for the 
claimant, a statement of expenses and fees of the Greek lawyer was submitted 
totalling 94,000 drachmae, or the equivalent of about $3,100.00, at the average 
rate of exchange prevailing in 1956. This amount included the expenses said to 
have been incurred in the preparation of the claim of Mrs. Antigoni Brown— 
Case No. 9687. 

In the assessment of compensable expenses, the following factors must be 
kept in mind: 

(a) No expenses incurred in Canada can be reimbursed from the War 
Claims Fund; 

(b) The Commission has not customarily provided for lawyers’ fees, even 
when incurred abroad; 

(c) The compensable expenses are limited by the War Claims Rules to 
10% of the amount paid to any claimant out of the War Claims Fund; 

(d) The expenses submitted in this case, and particularly the fees claimed 
by the appraisers, are far in excess of those incurred in any case of similar 
nature; 

(e) A substantial portion of the expense account consists of translators’ 
fees; the Commission normally prefers to have foreign documents submitted in 
the original language, and official translation facilities are available without 
expense to claimants; 

(f) A very considerable portion of the expenses submitted were not 
directly and necessarily incurred in the preparation of the claim for presenta- 
tion to this Commission. 

On consideration of all the circumstances of the case, I would allow $975.00 
for expenses incurred abroad in preparation of these claims, exclusive of the 
claim of Mrs. Antigoni Brown, which will be dealt with in a separate report. 

As the late Mr. Brown died on 15th October 1955, and as he was therefore 
still alive on 23rd October 1952, the date of formal presentation of his claim to 
this Commission, it is not necessary to record a finding as to the national status 
of the beneficiaries of his intestacy. Since, however, those beneficiaries are 
survivors to a claim analogous to a chose in action, it should devolve in 
accordance with the law of the place of domicile of the deceased at the time of 
his death. Although the late Mr. Brown had resided for some time in Greece, he 
died as a Canadian citizen, and it is at least arguable that he retained a 
domicile of choice in the Province of Alberta. Pending an authoritative decision 
on the domicile of the late Mr. Brown, I consider that a cheque for his award 
might most properly be made in favour of his estate, whereupon the distribu- 
tion of the award would be carried out under the direction of a court of 
competent jurisdiction. 

With the foregoing comments, I approve the reports of the Deputy 
Commissioner. 

I accordingly recommend that there be paid to the Estate of George 
Ioannou Brown, deceased, (for distribution under the direction of a court of 
competent jurisdiction) the following amounts: 

(a) $130,663.00 as an award for loss of property in Greece, such payment 
to be in orders of Priority Nos. 3(a) to 7 inclusive, and to bear simple interest 
from 1st January 1946 at 3% per annum: 
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(b) $975.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish the 
claim, such payment to be without interest, and not be taken into account for 
Priority purposes. 


Dated this 3rd day of February, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8764 
Re: Cairns 


Deputy Commissioner Hyndman submitted to me his findings and recom- 
mendations in a report dated 16th June 1955, wherein he recommended an 
award for loss of property at the sinking of the SS “Athenia”’, but recommend- 
ed disallowance of the claim for personal injury. 


The claimant was furnished with a copy of the Deputy Commissioner’s 
report, and strongly protested against the alleged inadequacy of the compensa- 
tion recommended, intimating her contention that the property award should 
be increased and that an award should be granted for personal injury. 


The learned Deputy Commissioner subsequently reconsidered the personal 
injury claim with great care and deliberation and submitted a further report 
dated 18th February 1959 wherein he recommended a personal injury award of 
$100.00 based on established loss of wages occurring shortly after the Athenia 
disaster. In the interval between the two reports to which I have referred, a 
series of medical examinations of the claimant was conducted by Dr. David J. 
MacKenzie, Consultant in Medicine in Sunnybrook Hospital, Toronto, and the 
Deputy Commissioner had the benefit of an extensive and detailed opinion 
formed by Dr. MacKenzie on the basis of his examinations and in the light of 
the claimant’s previous medical history. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
supplementary report, and has again protested against the alleged inadequacy 
of the award recommended. She appears to be under the impression that Dr. 
MacKenzie is an official of the War Claims Commission and that at the times of 
the examinations “he was for you people one hundred per cent.” 


As a matter of fact, Dr. MacKenzie had no official connection with the 
Commission. Although the Commission recommended him as an independent 
examiner, and arranged for payment of his fee out of the War Claims Fund, he 
was selected not for the purpose of combatting the claimant’s contentions, but 
with the object of providing an opinion which would be completely impartial 
and without bias. 


The learned Deputy Commissioner has found that there is no proof of 
medical expenses for any period prior to the claimant’s severe illness in 1951 
and 1952, approximately 12 years after the ““Athenia” experience. In every case 
where a claim is made for personal injury emerging at such a long interval 
after its alleged cause, the Commission has required cogent evidence that an 
operation of war was the actual, or at least an aggravating, cause of the illness 
and pecuniary loss which took place. Not only has such relationship of cause 
and effect not been established in the present case, but the evidence rather 
indicates that there was no etiological (i.e. causal) relationship between the 
1939 experience and the 1951-2 illness. 

After a very careful review of all aspects of this case, I am of the opinion 
that the evidence does not warrant more generous awards than those recom- 
mended by the learned Deputy Commissioner. 
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The claimant now informs the Commission that she incurred $95.00 in 
legal fees necessitated by the preparation of her claim. Unfortunately, the War 
Claims Rules specifically prohibit the reimbursement, out of the War Claims 
Fund, of any legal or other expenses incurred in Canada in connection with the 
preparation and presentation of claims... 


Dated this 9th day of March, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8768 
Re: Stephens 


...In the meantime, the claimant has admitted that he received from the United 
Kingdom Government, the sum of £15.0.0 as partial compensation for 
the maltreatment suffered during his custody by the Japanese. He states that he 
returned this sum to the British Ministry of Pensions, being apparently under 
the impression that it would not be proper for him to receive awards from two 
different sources for the same maltreatment. That impression was, of course, 
erroneous, as the amount received from the British Ministry would have been 
deductible from any award which might be made to the claimant out of the 
Canadian War Claims Fund. Unfortunately for the claimant in this connection, 
he cannot benefit by ignorance of the War Claims Rules, which oblige this 
Commission to deduct, as compensation otherwise provided, not only any 
amounts which the claimant has received from other sources, but any amounts 
which he could have received from other sources by the exercise of reasonable 
diligence. 

Under the War Claims Rules, the claimant is therefore entitled to $1.00 per 
diem for the 226 days of his custody, from which must be deducted the sum 
of £15.0.0, or $40.08, which he received or could have received from the 
Government of the United Kingdom... 


Dated this 17th day of November, A.D. 1954. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 42(IT) 8778 
Re: Di Murro 


This claim was heard by me in Montreal on the 17th May 1956. Applicant 
appeared and was sworn. Mr. Nicol represented the Commission. Mr. Salvatore 
D’onofrio was sworn as interpreter. 


The claim is for 


(1) 239,000 lire for damage to a house of 4 rooms located in Colle San 
Magno, No. 8 Via Meridiana, Province of Frosinone, Entry 1440, Sec- 
tion 21, Lot 130/2; and 


(2) 654,000 lire for damage to furnishings in said house. 


Ownership of said house has been established. 


Applicant was born on 16th March 1889 in Caserta, Italy; landed in 
Canada on or about the 14th July 1920; was granted naturalization in Canada 
on 8th March 1926 and has remained in Canada ever since. Eligibility has 
therefore been satisfactorily established. 
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Although applicant was aware of the necessity of filing a notice in writing 
to the Government of Canada under the War Claims (Italy) Settlement Regula- 
tions and evidently gave instructions to his solicitor to file such notice, after 
diligent search, no notice has been produced or found. Failure in this regard 
renders the claim under the Italian Treaty inadmissible. The amount he might 
have received under the Treaty would therefore be deductible from any award 
under the Rules of the Commission. It is therefore necessary to ascertain what 
he might have received under the Treaty. 

Applicant never having been in Italy during or since the war consequently 
knows nothing of the damage personally. 

Claimant engaged a geometrician in Italy to valuate the damage caused by 
the bombing during the war who made a detailed report fixing the damage at 
239,000 lire. This report was referred to the Department of External Affairs 
with a request that it be passed to the appropriate Italian authority. A valua- 
tion by the official technician was made and the Italian Minister reported on the 
27th April 1955 in part as follows: 

“__that, in effect, the real estate property of the plaintiff, consisting of 
a dwelling of three rooms, one pantry, one water closet, situated in the Via 
Domenica Di Murro, No. 8 (formerly Via Meridiana 6) recorded in cadas- 
tre under section 1440, folio 21, No. 130/11, suffered damage limited to and 
including the electric plant, the fixtures and to the ceiling, due to the war 
operations conducted, as is known, in that zone; 

—that, in this case, the real estate in question was not subject to 
sequestration or to other measures envisaged under the laws of war; 

—that, for the damages at issue, no financial compensation and no 
contributions were conceded by the Public Treasury. 

As to the damages suffered in the above-mentioned dwelling, be it 
known that this damage has been verified and approved by the competent 
Technical Office of the Treasury as in the total amount of 112,000 lire at 
the present purchasing power of money, and taking into account the type 
of construction, the state of preservation and maintenance at the time of 
the damage. 

In conclusion, the damages certified and actually suffered by the real 
estate of the said claimant would amount to 112,000 lire (at present 
purchasing power of the lire) as against the petition for 239,000 lire.” 


It seems to me the valuation made by the applicant’s technician is likely 
too high, but I am also inclined to think it is somewhat conservative. I think a 
sum of 150,000 lire would be fair compensation for the loss of which applicant 
would be entitled to two thirds under the Treaty. 

As to the claim for 654,000 lire for damage to or loss of furniture, I find no 
satisfactory evidence either of ownership or possible value. Judging from the 
nature of the damage to the house, it is difficult to see why there should have 
been damage to the contents. It seems the building was not actually bombed, 
but rather suffered as the result of an explosion in close vicinity. To quote from 
the Minister’s report: 

“suffered damage limited to and including the electric plant, the fixtures 

and to the ceiling”. 


In my opinion this would indicate that such things as tables, chairs, etc. 
etc. would not be seriously damaged. 

However, taking everything into consideration, I think the loss might 
reasonably be assessed at 60,000 lire in respect of the moveables. 

I find the damage for house amounts to 150,000 lire and 60,000 lire for 
furniture, a total of 210,000 lire to which applicant would be entitled to 
two-thirds thereof under the Treaty. 
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However, as above-mentioned, not having filed a notice under the said 
Regulations, such claim is inadmissible and must be disallowed. 

Claim under the Rules of the Commission will be dealt with later, and 
from any award granted under said Rules there must be deducted 140,000 lire 
being two-thirds of said 210,000 lire assumed to have been received by claim- 
ant under the Italian Treaty. 


November 30, 1956. 
(Sgd) J. D. HYNDMAN 


Deputy War Claims Commissioner 


Note. The above disallowance wus confirmed by Report of the Chief Advisory 
Commissioner dated 7th December 1956, but payment of an award was subse- 
quently approved by virtue of extension of time for applications provided by 
Order-in-Council P.C. 1960-1019 of 28th July 1960. 


CASE No. 8778 (42 IT) 
Re: Di Murro 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report on his claim under the Treaty of Peace with Italy; and with a copy of 
my report to the Minister of Finance on that claim; and with a copy of the 
Deputy Commissioner’s recommendation on the claim against the Canadian 
War Claims Fund. The claimant has omitted presentation of further materials 
on review. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I therefore recommend that the claimant be paid: 


(a) $207.85 as an award for loss of property in Italy, such payment to be 
in order of Priority No. 3(a) and to bear simple interest from lst January 1946 
at 3% per annum; subject to deduction of $212.16 deemed to have been 
received pursuant to the Treaty of Peace with Italy, with interest adjustment 
from an estimated date of 13th December 1956. 


(b) $47.00 as an award for reasonable expenses necessarily incurred by the 
claimant outside Canada in order to establish his claim, such payment to be 
without interest. 


Dated this 12th day of March, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: See, however, subsequent note to report of Deputy Commissioner on 
corresponding Italian Treaty Claim No. 42 (IT). 


CASE No. 8783 
Re: Lancaster 


The claimants appeared before me at Edmonton on September 13, 1955, in 
support of their claims for loss of personal property on September 3, 1939, due 
to the sinking of S.S. “Athenia” by enemy action, as well as for personal 
injuries suffered by the claimants’ son at the same time. 
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National Status 


Harry Lancaster was born November 30, 1893, at Yorkshire, England, and 
Ethel Lancaster, on March 18, 1899, at Thirsk, England, birth certificates on file. 
They were married on September 15, 1921, in England: marriage certificate on 
file; and sailed for Canada in 1928, where they arrived at the Port of Montreal 
on June 23, 1928, for permanent residence. They returned to England in April 
1939, having decided to remain in England but the climate did not agree with 
Mrs. Lancaster so a decision was made to return to Canada. 

The Department of Citizenship and Immigration letter dated August 20, 
1954, contains the following extract: “It has been established that Mr. and Mrs. 
Lancaster are deemed to have held Canadian domicile on September 3, 1939, 
and on January 1, 1947. They are deemed to be Canadian citizens under Section 
9 (1)(b) of the Act. Their son, Thomas Lancaster, is a natural born Canadian 
citizen and would have had Canadian domicile at the relevant times if confir- 
mation of his birth at Edmonton, Alberta, on April 23, 1932, has been submit- 
ted.” The birth certificate of the son showing his birth at Edmonton on April 28, 
1932, has been filed with the Commission and is on file. 


I am satisfied on the foregoing evidence that each of the claimants, as well 
as their son, had Canadian domicile at all relevant times. 

Information furnished the Commission shows that the official passenger list 
of S.S. “Athenia” includes the names of Ethel and Harry Lancaster travelling 
third class, of British nationality, embarked at Liverpool and landed as survi- 
vors at Greenoch. There is produced, in addition, a letter from the Cunard 
White Star Line, Liverpool, under date August 28, 1939, in which is an 
acknowledgment of the payment of their transportation expenses incurred for 
the sailing of the S.S. “Athenia” due to take place on September 2, 1939, see 
Exhibit 2. 


Property Loss 


The claimants have filed a claim for loss of household effects, mechanic’s 
automotive tools, glassware, chest of silverware, family Bible, clothing, set of 
chinaware and $375.00 in cash in sterling currency. A discrepancy appears in 
the figure of currency shown in Form H., i.e., $375.00, and the amount of 
currency shown in an affidavit sworn by the claimant on May 3, 1940, filed with 
the Custodian, in which the figure £126 is mentioned, valued at $625.00. The 
claimants were unable to explain the discrepancy and said that they had no 
clear recollection as to how much sterling currency they had. I have, therefore, 
reached the conclusion that the figure of $375.00, as now claimed, must be 
regarded as substantially correct, since it is not greater than the claimant might 
be expected to have in his possession to defray the travelling and transporta- 
tion expenses of his family to their home in Alberta. 

The claimants were unable to enumerate in greater detail the lost articles. 
In my view these articles are such as might reasonably be expected to have 
been in the claimants’ possession when returning here from England. They are 
not able to produce any evidence to verify the fact of possession of $375.00 
cash. The claimants value the lost articles in gross at $1200.00 which includes 
the currency. Mrs. Lancaster stated that the greater amount of linen and other 
household effects had been in use, with the exception of a pair of woollen 
blankets which had been bought in England. The chime clock was new as was 
the chest of silverware. In her view the values broken down were as follows: 


$375.00—cash 
75.00—automotive tools 
750.00—value of the household goods. 
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This claimant estimates the value of the household goods as their worth at the 
time they were lost, from which I conclude that she based the valuation on cost 
of replacement although her evidence is not very clear on this feature. 

I was favourably impressed by both claimants and accept their evidence as 
entirely credible. The evidence of value is less satisfactory. I would estimate 
the value of the lost household goods, many of which had been in use, at 
approximately 75% of the value estimated, and would, therefore, assess the 
value of those goods at $575.00. I accept the claimants’ evidence as to the value 
of the tools as well as their estimate as to the amount of cash which they had 
with them, which I consider to be reasonable since they would be expected to 
carry sufficient to care for themselves in transit to Edmonton. I would therefore 
assess the loss at $1,025.00. 

The claimants received from the British Ministry of Pension the sum of 
£150, converted at the rate of $4.02, i.e $603.00 

The claimants present a further claim for expenses incurred over a period 
of years in consequence of injuries sustained by their son when rescued from 
the vessel. 

These expenses are in part vouched by Exhibits 4, 4(a) and 4(b), as 
follows: 


Feb. 14, 1953 Royal Alexandra Hospital 

CE2eee? WileIs tO BH) i Bie we. bo Soa oe $342.60 
Feb. 23, 1953 DrevLeitch tik x, (4 (a) yah ae es ee 65.00 
May 25, 1953 Draiaylor*tiscr4(by-Pnotepaidy ss fas: 400.00 


There was evidence by Ethel Lancaster that she had incurred additional 
expenses for the services of Doctors Swarrage, Lee and Miller, as well as for 
drugs, for which no vouchers are available. I thought it reasonable to estimate 
these expenses at $200.00. I am satisfied on the evidence that the claimants 
incurred expenses for the treatment of their son in the sum of $1007.60, made 
up of the items before set out. 

I therefore recommend payment to the claimants of the sum of $2032.60, 
from which must be deducted the sum of $603.00 ex gratia payment from the 
British Ministry, leaving net balance of $1429.60, together with simple interest 
at the rate of 3% per annum on $1025.00 from the 3rd September 1939 
pursuant to the rules and simple interest at the rate of 3% per annum on the 
sum of $607.60 from the lst of March 1953, which I estimate to have been the 
date of payment of the medical expenses other than that of Dr. Taylor, which 
has not yet been paid according to his evidence although the claimant is liable 
therefor and I have no doubt will pay on receipt of payment from the Treasury 
Board. 


(Sed) H. I. BIRD 
Deputy War Claims Commissioner 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and have waived presentation of further materials on review. 


The first problem arising on a review of this claim is the question of the 
national status of the claimants involving the question of their domicile at 3 
September 1939. The learned Deputy Commissioner finds that they were admit- 
ted to Canada for permanent residence on 23 June 1928. He further states 
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“they returned to England in 1939, having decided to remain in England but 
the climate did not agree with Mrs. Lancaster so a decision was made to return 
to Canada’’. On the basis of that finding of fact, I should be obliged to conclude 
that the claimants, having returned to England in April 1939, and having 
decided to remain in England, would have abandoned their domicile in Canada 
and would not have regained it until they again arrived in Canada for perma- 
nent residence. I gather, however, that the learned Deputy Commissioner’s 
expression “having decided to remain in England” was an error of transcrip- 
tion, and that what he really intended to find was more in line with the 
statement of Counsel for the claimants that they ‘“‘considered staying in Eng- 
land permanently at that time but she found that the climate was not satisfac- 
tory to her health, so the decision to return to Canada was made.” The 
foregoing statement was made by claimants’ Counsel on 1 June 1954, and is 
therefore probably entitled to more weight than if it were made in the course 
of an argument on the present review. In support of their former statement, 
claimants’ Counsel have submitted evidence to the effect that when the claim- 
ants left for England in April 1939 they left a quantity of personal effects in 
storage with Elias Sorpold at Cherhill, Alberta. They have also presented a pass 
book of the Canadian Bank of Commerce, indicating that a small savings 
account was left open in that bank at Edmonton when the claimants went to 
England, and was kept active at least until 1952. 

In all the circumstances of the case, I think the claimants are entitled to the 
benefit of the doubt, and to an inference that, while they were in England in 
1939, their attitude towards remaining there was one of tentative consideration 
rather than actual decision. From that inference it would follow that they 
would retain the domicile in Canada which they had established by residence 
since 1926. 

As to the expenses incurred by the claimants for medical and hospital 
treatment of their son, I am not entirely satisfied that these expenses (accruing, 
as most of them did, a considerable number of years after the ‘Athenia’”’ 
incident) were directly related to any personal injury sustained by Thomas 
Lancaster as a result of the sinking of the “Athenia’”. I am, however, not 
disposed to disturb the finding of fact made on this point by the learned Deputy 
Commissioner, on the basis of an oral hearing. 


With necessary restatement for the sake of uniformity of interest payments, 
I therefore approve the report of the Deputy Commissioner without variation, 
and I recommend that the claimants be paid jointly: 


(a) $1,025.00 as an award for loss of property at the sinking of the S.S. 
“Athenia”’, such payment to be in order of Priority No. 3(a), and to 
bear simple interest from 3 September 1939 at 3% per annum; subject 
to deduction of 603.00 received from the Government of the United 
Kingdom, with interest adjustment from 28 November 1947; 


(b) $1,007.60 as an award for compensation for expenses incurred by 
reason of personal injury sustained by the claimants’ son, Thomas 
Lancaster, on the same occasion, such payment to be in order of 
Priority No. (1-2); $400.00 thereof to be payable without interest, and 
the remaining $607.60 to bear simple interest from 1 March 1953 at 
3% per annum. 


Dated this 12th day of March A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


EDITED REPORTS OF CASES BEFORE COMMISSION 441 


CASE No. 8784 
Re: Lancaster 


This claim should be considered in relation to those of the claimant’s 
parents, CASE No. 8783. 


In the report on these claimants I found that this claimant’s national status 
had been proved; that it had been established that he was a natural born 
Canadian citizen and was a passenger with his parents on S.S. “Athenia” when 
the vessel was sunk by enemy action on September 3, 1939. 


The claimant was then a child 7 years of age. It appears from the evidence 
of his parents that he spent 12 hours in an open life-boat following rescue of 
claimant and his parents from the vessel. During that time the parents say he 
was subjected to severe exposure and witnessed the death of several persons. 
During the period one of the adult survivors in the life-boat took the child’s 
life preserver from him. Both parents testified that, as a result of shock induced 
by that experience, claimant’s health was seriously impaired. The mother says 
that upon the boy’s return to Canada he seemed very restless and as time went 
on he became worse. In 1942 he “started to twitch”. Up to that time he was able 
to attend school. Between 1942 and 1945 he was able to resume school, but was 
from time to time under treatment by various doctors later mentioned. During 
these years and continuing into 1946 the parents incurred considerable expense 
for medical and hospital treatment. Due to the deterioration in his physical and 
‘mental condition, the claimant lost schooling in 1942 and in 1945. Continuing 
until about June 1946, he was constantly under medical and psychiatric treat- 
ment and lost close to two years school attendance. It is said that in conse- 
quence he has suffered permanent loss in income due to the fact that he has 
been compelled in the circumstances to follow an avocation which provides a 
substantially lower income than he could have earned had he completed his 
education in public and high schools and continued with a university education, 
which the claimant’s father was able to finance for him. 


The claimant appeared in person when he confirmed the statements made 
by Dr. Taylor, infra, as to his physical condition when first examined by this 
psychiatrist in 1945. In May 1946 he was sufficiently restored to health as a 
result of the treatment given him by Dr. Taylor to permit him to resume school 
attendance. He continued his education to Grade 8. Then in 1949, at the age of 
16 he undertook employment with Crane Limited, a plumbing supply firm. He 
said that since that time he has been steadily employed and now earns $230.00 
per month. His claim is also supported by the evidence of his parents and 
Carleton Taylor, Esq., M.D., a specialist in psychiatry practising in Edmonton. 
Dr. Taylor stated he had been engaged in the practise of that branch of 
medicine for twenty-five years. He treated the claimant over a period in excess 
of one year. A copy of his report as to the condition from which the claimant 
suffered is on file—see Exhibit 3 (File 319BH) CASE No. 8783). 


The details of the condition as found by Dr. Taylor in May 1945, and the 
treatment prescribed by him, I think, need not be repeated in detail here. 
Suffice it to say that Dr. Taylor reached the conclusion that “the emotional 
reaction to the experience in the life boat as appeared under pentothal anaes- 
thetic indicated that the illness of the boy was the result of the strain to which 
he had been subjected.” The treatment given in 1946 was declared by Dr. 
Taylor to have been markedly successful. He was discharged in the Spring of 
1946 and was advised to resume his schooling. 

Dr. Taylor in his testimony affirmed and explained his report (Exhibit 3) 
supra, and the purpose and effect of pentothal treatment—see transcript pages 
3 to 6. He said that the claimant had made a good adjustment as a result of the 
treatment, that if the same treatment had been given in 1940 the same result 
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might have been expected. He described the condition from which the boy 
suffered as akin to shell shock as it was known in World War I. 

There is another significant factor, in my view, in Dr. Taylor’s evidence, 
i.e., that the claimant ‘“‘had to stop school much too early because of economic 
difficulties in the home. He “had to go to work.” Information which was given 
to him by the parents. 

He said that he had examined the claimant a week prior to the hearing 
when he found him in good condition. “I feel he is one of our excellent cases in 
psycho therapeutics.” 

Mrs. Lancaster in her evidence on the joint claim of herself and her husband 
expressed her view as to the claimant’s condition from the time the family 
returned to Canada in 1939 substantially in the terms above recited—see 
CASE NO. 8783—transcript pages 11 and 12. The parents appear to have taken 
medical advice in regard to his condition over a considerable period prior 
to the treatment given by Dr. Taylor, but theretofore had not consulted a 
psychiatrist. 

I am satisfied, on the evidence of Dr. Taylor, that the physical and mental 
condition of the claimant diagnosed by him in 1945 was attributable to the 
claimant’s experience following the sinking of S.S. “Athenia’. There is no 
satisfactory evidence as to when this condition first became apparent. However 
it is reasonable, I think, to conclude from the fact that the claimant entered 
Grade Six on his recovery in 1946 that he had been able to attend school from 
1940 to 1944 except for a short period of hospitalization in 1942—see Exhibit 
4—during which time he had completed 5 school grades. Further, I conclude 
from his mother’s evidence that he was unable, due to his nervousness, to make 
the most of instruction given him. It appears that the hospitalization in 1942 
was for a similar nervous disorder, though in less aggravated form than was 
found in 1945. It is evident that he was totally incapacitated from January 6, 
1945 to March 15, 1946. 

Under the Rules the principles applicable to assessment of damages for 
personal injuries sustained by individuals due to enemy action restrict the 
award to pecuniary loss only. The following is an extract from the Rules, page 
37: 

“The injured person should be compensated for all special and general 
damages based on financial loss, e.g. medical, hospital, nursing expenses, 
necessary employment of extra assistance, loss of earnings down to the 
time of adjudication, loss of earning capacity for the future and all other 
pecuniary loss which would be compensated by damages in a civil action in 
the courts.” 


In CASE NO. 8783 I have recommended payment to the claimant’s parents of 
the total of the hospital and medical expenses incurred by them for the care 
and restoration to health of the claimant—Exhibit 4, 4(a) and 4(b) and in 
addition the sum of $200.00 which I think is a reasonable estimate of the 
expenses incurred for treatment given this claimant by Drs. Swarrage, Lee, 
and Miller, as well as for drugs purchased for him, though no vouchers are 
available therefor. 


Personal Injuries 


This claimant seeks to recover compensation for personal injuries in the sum 
of $25,500.00 based on loss of prospective future earnings of $850.00 per annum 
for 30 years. The claim is founded on the assumption that his incapacity arising 
from the experience following the sinking of the vessel made it impossible for 
him to pursue his education to the standard of a university degree and the 
consequent loss of a greater future income than is possible with his present 
educational equipment. 
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The evidence, in my opinion, does not warrant a conclusion that the claim- 
ant, but for his illness, would or could have obtained a university education for 
in 1948 or 1949 the economic status of the claimant’s father made it necessary 
that claimant undertake remunerative employment at that time. He was then 16 
years of age. 


However, I think it does appear from the evidence that the claimant’s 
education was retarded by his physical and mental condition during the years 
1940 to 1944. He was unable to attend school throughout the period January 
1945 to March 1946. In my opinion the evidence affords support for the 
conclusion that in consequence he lost two to three years schooling. But for this 
loss it is not unreasonable to estimate that by 1949 he would have attained a 
high school standard. 


The question then arises whether in these circumstances it could reasonably 
be said he has in consequence suffered ‘“‘a loss of earning capacity for the 
future’’—Rules page 37, para. 3, supra. I conclude from the fact that claimant 
has been in steady employment with the same employer for six years and is 
presently ‘Country shipper” earning $230.00 per month at the age of 23 years, 
that he must have been found by his employers to be a reliable and steady 
workman. It is, I think, not unreasonable to conclude that, given a better 
educational background his opportunities for advancement in his present 
employment would have been improved, but to what degree can only be a 
matter of conjecture. I am of opinion, therefore, that it has been shown that 
the claimant has suffered a loss of future earning capacity. The estimation of 
that loss must necessarily be arbitrary. Having in mind the claimant’s present 
age, his steady work record, the possibility of loss of employment for other 
reasons such as loss of capacity to work through illness (other than attributa- 
ble to his War experience) or accident, the best consideration I can bring to the 
problem is that a reasonable estimate of the loss is $3,000.00 based on an 
estimated increase of $300.00 annually for a period of ten years. 


I recommend payment of compensation accordingly together with simple 
interest at the rate of 3% per annum from August 1, 1942, which I regard as 
the date that the injury first became apparent although the cause of it took 
place on September 3, 1939. 


(Sed) ial binb 
Deputy War Claims Commissioner 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


Though I am not entirely convinced that the evidence satisfactorily esta- 
blishes a causal connection between the S.S. “Athenia” experience and the 
claimant’s subsequent incapacity, the most of which occurred a considerable 
number of years after the disaster, I am not disposed to disturb the finding of 
fact made by the learned Deputy Commissioner after careful consideration on 
the basis of an oral hearing. 


As to the assessment of compensable loss, the Deputy Commissioner’s 
finding is based on a loss of $300.00 annually for a period of ten years 
beginning 1 August 1942. In order to arrive at the actual loss as of that date, it 
is necessary to capitalize the ten-year annual loss, and the result is a capital 
sum of $2,597.44. It is therefore necessary to substitute the last-mentioned 
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amount for the $3,000.00 estimated by the Deputy Commissioner. The apparent 
discrepancy between this capital amount and the ten-year annuity will, of 
course, be made up by the annual interest. 


With the foregoing variation, I approve the report of the Deputy Commis- 
sioner and I recommend that the claimant be paid $2,597.44 as an award for 
person injury sustained by himself at the sinking of the S.S. “Athenia”’, such 
payment to be in order of Priority No. 3(a), and to bear simple interest from 1 
August 1942 at 3% per annum. 


Dated this 12th day of March, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8787 
Re: Middlecoat 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


The only variation which I would make in the recommendation submitted 
by the learned Deputy Commissioner concerns the “loan” of $1,500.00 referred 
to in his report. I should regard this advance rather as interim compensation 
advanced to the claimant by the Canadian National Railways, which in turn 
was subrogated pro tanto to repayment out of moneys which might later be 
received by the claimant from any reparations authority or commission. As the 
claimant apparently assigned a relative portion of his share to the Railway 
Company, that assignment constitutes the basis of the continued validity of that 
portion of the claim, and the $1,500.00 should therefore be paid directly to the 
Railway Company. Though the $1,500.00 is to be paid to the Company without 
interest, the claimant has had the use of that sum since the date of its receipt, 
and as between the claimant and the War Claims Fund the interest on that 
amount must be adjusted as at lst January 1946. 


With the foregoing variation, I approve the report of the Deputy Commis- 
sioner and I recommend that the claimant be paid: 


(a) $176.00 as an award for maltreatment of himself whilst a civilian 
internee in the hands of the Japanese, such payment to be in order of 
Priority No. (1-2); 


(b) $3,500.00 as an award for loss of property at Hong Kong, such pay- 
ment to be in orders of Priority Nos. 3(a), and 3(b), and to bear 
simple interest from lst January 1946 at 3% per annum; subject to 
deduction of $1,500.00 received from the Canadian National Railways 
by way of interim compensation, with interest adjustment from the 
same date. 


I further recommend that the sum of $1,500.00 to be deducted as aforesaid 
be paid to the Canadian National Railways, without interest, by way of subro- 
gation, as repayment of interim compensation advanced to the claimant. 


Dated this 6th day of April, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 8790 

Re: Muir 

...I therefore recommend that the claimant be paid $2,656.00 as an award for 
loss of personal property in Burma, such payment to be in order of Priority No. 
3(a) and to bear simple interest from 1st January 1946 at 3% per annum; 
subject to deduction of $302.29 received from the Controller of Military 
Accounts at Keerut, India, with interest adjustment from a mesne date of 10th 
August 1943. 


Dated this 7th day of June, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8791 
Re: McAllister 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


I have also notified the claimant, under the provisions of Rule of Procedure 
No. 20, to the effect that it might be necessary to revise downward the 
recommended award to give effect to a deduction of the potential proceeds of 
war risk insurance which the claimant might reasonably have been expected to 
effect on the shipment concerned. 


Claimant’s counsel submits that the War Claims Rules cannot be interpret- 
ed to require such a deduction. He argues that the Rules must be strictly 
interpreted as in a penal statute and that if the words “war risk insurance” are 
not spelled out they cannot be implied. Without admitting the validity of the 
claimant’s argument, it seems to me that the discussion on pp. 66 and 67 of the 
Report of the Advisory Commission on War Claims indicates with sufficient 
clarity that war risk insurance is one of the topics concerned. The section in 
question is headed “claims for losses which could have been insured against.” 
The learned Advisory Commissioner notes that Commissioner Friel (World 
War I) did not follow the principle applied by the Sumner Commission, but 
gave no reasons for not doing so. It would certainly appear from the argument 
cited from Commissioner Friel’s Report that he believed the principle should be 
applicable. In any case, the learned Advisory Commissioner leaves no question 
open when he says: ‘...the claimants, who for the most part are owners of 
ships and cargoes, who could have taken out war risk insurance, should not be 
entitled to claim where their position justified the expectation that in the 
ordinary course of things they would appreciate and resort to insurance and 
they did not do so. The claim should be reduced for this reason only by the 
amount of the insurance which they might reasonably have been expected to be 
able to obtain plus the estimated amount of the premium which the insurance 
would have cost. If such claimants were allowed the full value of the property 
lost, although they neglected to insure, other claimants who had paid out 
insurance premiums would be discriminated against. The negligent owner 
would, in effect, be getting free insurance.” 

It is true that the application of this principle is directed primarily against 


commercial shippers, but not exclusively so. I have given a great deal of 
consideration to the application of this principle, and have discussed it with the 
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Deputy Commissioners. In consequence, I have divided the requirements of war 
risk insurance into the following three categories: (a) personal baggage of 
passengers is exempt from the requirement; (b) shippers of personal effects 
by common carrier are deemed to have received insurance (where available) in 
an amount not less than 50% of the established value; (c) commercial ship- 
ments are required to be protected by more adequate insurance (where avail- 
able), depending on the circumstances of individual cases. 


In the present case, the claimant testifies that he carried ‘‘no insurance 
either marine or war risk”. Following my interpretation of the War Claims 
Rules, I must find that the claimant is deemed to have received insurance for at 
least one-half the established value of the goods lost, or $87.50. This amount, 
together with the premium for such insurance, estimated at $2.62, must be 
deducted from the established value of the goods in order to arrive at the net 
loss. The net loss will therefore be $84.88. 


With this variation, I approve the report of the Deputy Commissioner, and 
I recommend that the claimant be paid $84.88 as an award for loss of personal 
property at the sinking of the S.S. “Lady Drake’, such payment to be in order of 
Priority No. 3(a), and to bear simple interest from 20th April 1942 at 3% per 
annum, or from the established date of the sinking of the S.S. “Lady Drake.” 


Dated this 7th day of April, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8794 
Re: Pfeffer 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has intimated that he is prepared to accept the award 
recommended by the learned Deputy Commissioner, and that he does not 
intend to make any further representations except to ask that consideration be 
given to the reimbursement of expenses incurred in the preparation of his 
claim. 


The property damaged, as the learned Deputy Commissioner points out, 
was situated in Bratislava. The evidence and materials available to the Com- 
mission indicate that the locality in which the property was situated was not 
transferred to Hungary in the border adjustment of 1938-39, but remained 
part of Slovakia. That being the case, the principle of interpretation adopted by 
the Commission for determination of ownership of property in Czechoslovakia 
would apply, namely that confiscatory measures enacted or put into effect by 
German puppet governments or other German authorities in Czechoslovakia 
should be disregarded, since Canada did not at any time recognize such German 
authorities as being de facto governments in Czechoslovakia (see CASE No. 
1486—Re Whitehead). 


I am therefore of the opinion that the learned Deputy Commissioner 
properly decided that it is immaterial whether or not the Germans actually 
confiscated the claimant’s property before the time when it was damaged by 
war operations. Though, in the circumstances, it is difficult to assess the 
quantum of the actual damage with arithmetical certainty, I consider that the 
estimate reached by the learned Deputy Commissioner is fair and equitable 
from all points of view involved. 
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As to the question of expenses, the claimant originally claimed $1,000.00, 
but later reduced the amount to $500.00. It must be remembered that the War 
Claims Rules preclude the Commission from recommending any payment of 
legal or other expenses incurred in Canada. It is obvious, however, that very 
considerable expenses were incurred abroad by the claimant in the preparation 
of his case, and I am inclined to the view that the sum of $500.00 is not an 
exaggerated computation of the amount so expended. I would therefore recom- 
mend that the claimant be reimbursed to that extent. 


With the foregoing addition of expenses, I approve the report of the 
Deputy Commissioner. 


I therefore recommend that the claimant be paid: 


(a) $15,000.00 as an award for damage to property in Czechoslovakia, such 
payment to be in orders of Priority Nos. 3(a) to 4(b) inclusive, and to bear 
simple interest from lst January 1946 at 3% per annum; 


(b) $500.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish his 
claim, such payment to be without interest, but not to be taken into account for 
priority purposes. 


Dated this 2nd day of April, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8796 
Re: Truss 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The Claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


As to the claims for loss by death of Mr. Truss, Sr. and Mrs. Truss, the 
claimant urges that the majority of the beneficiaries at the time of their 
parents’ death is irrelevant, and that they suffered substantial pecuniary loss 
owing to the fact that their father was not able to increase the total value of his 
estate as he would have done if he had lived, and was also unable to supple- 
ment the beneficiaries’ monetary needs as he had done and as parents often do. 
It is arguable that in certain circumstances children may remain dependents of 
their parents even after majority or marriage. No such circumstances are 
disclosed in the evidence in this case. Even if it is arguable that the father 
might have continued to make voluntary and supplementary contributions to 
the monetary requirements of his children, such a benefit would obviously be 
more than counter-balanced by the acceleration of the benefits which the 
children received from his estate and which the Commission must necessarily 
deduct from any amount recommended as an award on a death claim. As to the 
contention that the deceased Mr. Truss would have substantially increased the 
total value of his estate if he had lived, this, of course, is a prediction which is 
subject to many contingencies, such as illness and unusual expenditures or loss. 
Even if Mr. Truss, Sr. had lived and had substantially increased his estate, 
there is no certainty that the children would have benefitted in a pecuniary 
way, as the father was legally free to give away his property or change his will 
at any time. 
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I am bound to agree with the conclusion of the learned Deputy Commis- 
sioner that no dependency of the beneficiaries has been established and that the 
death claims must be disallowed. 

As to the claims for loss of property, the Deputy Commissioner clearly 
intended to recommend an award of $635.00 for the property lost by Mrs. Truss, 
and $600.00 for that lost by Mr. Truss, Sr., although there is unfortunately a 
clerical omission as to the finding of the latter amount. 

No claim was made for an ex gratia award from the Government of the 
United Kingdom, though it is admitted that a notice of the availability of such 
awards was sent to the solicitor who had acted in the administration of the 
parents’ estates, and that the notice was forwarded by the solicitor to the 
claimant’s sister and co-beneficiary, Mrs. Kathleen Margaret Truss Shantz, as 
the solicitor did not happen to know the address of the executor, Mr. Harry 
Truss, Jr. The claimant contends that such a notice is not binding upon the 
estates, as they had both been legally wound up at that time, and the solicitor 
had no further interest in the affairs of the beneficiaries. 


I cannot accept the validity of this contention. The Commission has not 
regarded absence of notice of the United Kingdom awards as in itself excusing 
claimants from making applications. Even on the assumption that notice was 
essential in such cases, the factual notice to the official solicitor of the estates, 
even if his function had technically been completed,—particularly as it was 
forwarded by him to the claimant’s sister—is in my opinion sufficient to fix the 
beneficiaries with negligence in failing to prosecute a claim for an ex gratia 
award. The amount which might reasonably have been expected to have been 
received from the Government of the United Kingdom must therefore be 
deducted. I would, however, give the beneficiaries the benefit of the latest date 
at which claims were received by the Government of the United Kingdom, 
namely about 30th June 1949. 


The learned Deputy Commissioner makes no finding as to the national 
status of the beneficiaries. The claimant, Harry Truss, Jr., and his sister, Mrs. 
Kathleen Margaret Truss Shantz, appear to be the sole beneficiaries of the 
estates, both of their father and mother. They are both certified by the Depart- 
ment of Citizenship and Immigration to be natural born Canadian citizens, and 
I therefore find that they are eligible beneficiaries of the recommended award. 


With the foregoing variation affecting interest, I approve the report of the 
Deputy Commissioner and I accordingly recommend that these claims be 
consolidated and that the claimant, as executor and administrator respectively, 
be paid $1,235.00 as an award for property lost by the late Harry Truss, Sr. and 
Maria Louisa Truss at the sinking of the S.S. “Athenia’, such payment to be in 
order of Priority No. 3(a), and to bear simple interest from 3rd September 
1939 at 3% per annum; subject to deduction of $800.00 deemed to have 
been received from the Government of the United Kingdom, with interest 
adjustment from 30th June 1949. The net payment, subject to the administra- 
tion of the two estates, would be for the benefit of the claimant in his own right 
and of his sister Kathleen Margaret Truss Shantz, in equal shares. 


For the foregoing reasons, and those mentioned by the learned Deputy 
Commissioner, I recommend that the claims for death of Harry Truss Sr. and 
Maria Louisa Truss be disallowed. 


Dated this 14th day of April, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 8814 
Re: Domina 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 

The present argument stresses a comparison between the per diem allow- 
ance award to former prisoners of the Japanese, and the system of lump sum 
awards applicable to claims by former prisoners in Europe. The evidence before 
this Commission confirms the ruling of the Advisory Commissioner on War 
Claims to the effect that maltreatment of prisoners in Europe was sporadic and 
intermittent, as opposed to the continuous severe maltreatment accorded to 
prisoners of the Japanese. 

In all other respects, I find that the award is fully in line with those 
recommended for other claimants who were in custody for a comparable period 
and were subjected to similar incidents of maltreatment. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I accordingly recommend that the claimant be paid $349.60 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 

Dated this 3lst day of January, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 8852 
Re: Imperial Ovil Limited 

This claim was heard by me in Toronto on the 29th day of November 1954. 
Counsel for the applicant was Mr. J. F. Barrett of the Law Department of 
Imperial Oil Limited. Mr. R. J. Batt appeared for the Commission. 

The claim is for a total of $377,381.78 plus interest, for loss of ships and 
cargoes of oil and for certain equipment on said ships all due to acts of war on 
the high seas, particulars of which are dealt with below. 

The following are the ships owned and lost by applicant viz: 


M.S. “Canadolite” —lost 14th April 1941 
M.S. “Montrolite’ —lost 4th February 1942 
M.S. “Victrolite” —lost 10th February 1942 
M.S. “Calgarolite”’ —lost 9th May 1942. 
Cargoes of oil were lost on the following ships: 

M.S. “Montrolite” —lost 4th February 1942 
M.S. “Alexander Hoegh’” —lost 21st January 1942 
M.S. “Penelope” —lost 13th March 1942 
S.S. “Muskogee” —lost 17th March 1942 
S.S. “Esso Boston” —lost 12th April 1942 
eo aC OTtDOUs —lost 14th October 1942. 


Of the last mentioned ships, only one the S.S. “Montrolite” was owned by the 
claimant. 
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That Imperial Oil Limited is and always has been a purely Canadian 
Company, having been incorporated by Letters Patent issued by the Secretary 
of State for Canada, has been fully established. 


It has also been established by certificate of the Director of Assessment 
Branch, Taxation Division of the Department of National Revenue, that the said 
Company has been carrying on trading activities continuously from prior to the 
late war to the 22nd June 1954. 


As the question of war risk insurance applies to most of the claims, I deem 
it advisable at this stage to set out what is said on pages 66 and 67 of the 
Advisory Commission Report under the heading “Claims for losses which could 
have been insured against’. I quote the following from the Ilsley Report, 


“The Sumner Commission stated in its final report of February 26, 
1924, p. 9, with reference to its position respecting the consequences of the 
claimant not carrying insurance, the following: 


“The Commission have continued to apply the principle, that in 
the case of persons whose position justified the expectation that, in the 
ordinary course of things, they would appreciate and resort to insur- 
ance, it would be inequitable to allow them to rank, when insurance 
was available for their protection against the losses actually incurred. 
In the case of the Government Air Raid Insurance, this involved the 
consideration of the dates at which experience first showed certain 
zones to be within striking distance of enemy aircraft, and zones were 
accordingly carefully fixed in view of the date and the localities of the 
raids. Persons who could not reasonably be expected to insure were in 
all cases relieved from the application of this principle. 


“Tt will be noted that Commissioner Friel gave no reason for not 
following the principle applied by the Sumner Commission. In my 
opinion, that principle should be applied and the claimants, who for 
the most part are owners of ships and cargoes, who could have taken 
out war risk insurance, should not be entitled to claim where their 
position justified the expectation that in the ordinary course of things 
they would appreciate and resort to insurance and they did not do so. 
The claim should be reduced for this reason only by the amount of the 
insurance which they might reasonably have been expected to be able 
to obtain plus the estimated amount of the premium which the insur- 
ance would have cost. If such claimants were allowed the full value of 
the property lost, although they neglected to insure, other claimants 
who had paid out insurance premiums would be discriminated against. 
The negligent owner would, in effect, be getting free insurance. This 
would be a real and substantial benefit to him as in most cases I would 
expect that his charges to customers, purchasers and users of his 
services would be the same as if he had been carrying insurance.”’ 


All the ships above-mentioned, with their cargoes, were plying on the high 
seas in different parts of the world. I think it was well known that German 
submarines were cruising about in the various oceans, and especially in the 
Atlantic, although perhaps more so in the North than in the South Atlantic. 

Whilst I can understand the Company might think there was little danger of 
U boats, failure to insure means, in reality, either the Company taking the risk, 
or undertaking their own insurance. 

I have given the question of insurance much thought, but regret I am 
forced to the conclusion, subject to what I say hereafter with regard to the 
S.S. “Caribou”, that the cases fall within the ruling laid down by the Ilsley 
Report as above quoted. 
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Claims for lost ships 
Re (1) M.S. “Canadolite”— 


It is satisfactorily established that this ship was of Canadian Registry and 
was lost, having been taken in prize by the enemy on the 27th March 1941 and 
never since located after all efforts to do so. The alleged value of the ship is 
$1,288,566.58. The amount of insurance recovered was $1,288,566.58. 


The loss of the vessel having been fully covered by insurance, the only 
claim is for loss of equipment totalling $6,771.95, namely $6,500.00 for loss of 
radio equipment rented from Canadian Marconi Company, which sum was paid 
by claimant, and $271.95 for machines rented from Butterworth System Incor- 
porated, also necessarily paid by claimant. 

Under the agreements between Imperial Oil and said Companies, the 
former agreed to insure said goods but failed to do so, it being their policy not 
to insure equipment. 

As under their agreement their obligation was to insure, and as their 
policy was, in effect, to run the risk, or carry their own insurance, it seems to 
me, under the Rules of the Commission as above mentioned, claimant is barred 
from any claim in this respect against the reparation fund. 


Re (2) M.S. “Montrolite’— 


This ship also of Canadian Registry and owned by the applicant Company, 
was lost due to enemy action, on the 4th February 1942. The ship carried no 
cargo. The value of the ship was placed at $1,302,025.00 and insurance for the 
same amount was recovered. However, there is a claim in the amount of 
$6,263.12 for a commission paid for collection of said insurance. As this was a 
matter not arising out of an act of war, but rather a private transaction with 
regard to insurance, I am of opinion that such cannot be allowed under the 
Rules of the Commission. 

There is also a claim for loss amounting to $6,655.40 for equipment leased 
from the Marconi Company and Butterworth System. This portion of the claim is 
on all fours with a similar one in the case of the M.S. “Canadolite” above. As 
in the case of the Canadolite, no insurance was carried as I held should have 
been, and not having insured, the claim must be disallowed. 


Re (3) M.S. “Calgarolite” 
This ship was of Canadian Registry and owned by the applicant and was 
lost due to war action on the 9th of February 1942. 


The ship itself was fully covered by insurance and the only claim is for 
loss of equipment in the amount of $6,655.40. Similar in all respects to that 
above dealt with in the case of M.S. “‘Canadolite” and M.S. “Montrolite”’. As in 
those cases, no insurance was carried and the claims fail on that account, 
therefore no compensation from the War Claims Fund can be allowed with 
respect to equipment on the M.S. “Calgarolite”’. 


Re (4) M.S. “Victrolite” 
This ship was of Canadian Registry and lost by war action on the 10th of 
February 1942. 
Insurance was recovered for the full amount of the loss of the ship, but 
there is a claim for 
COlleChth AAC OMISSION, "ne matt. oer oe Le, BS eines SAG $6,338.12 
Eouipmentey a: . ais entan ueue Slee kee Gate dai shi ee we L655 
BQuIpmentinel hiatos eh eM tae? ok BO aes 9. Reel aw 6,500.00 


452 THE WAR CLAIMS COMMISSION 


What I said in the case of M.S. “Canadolite” with reference to claim for 
Commission applies equally to this case and must be disallowed. 


Regarding the claim for loss of equipment on which no insurance was 
carried, what I said in the above applies herein also, and consequently this 
claim must fail. 


Claims for lost cargoes 
Re: S.S. “Caribou” 


This is a claim for $41,554.50 for loss of packaged petroleum products 
consigned to, and owned by, Imperial Oil Limited, St. John’s, Newfoundland. No 
war risk insurance was carried. The said ship was torpedoed in Cabot Straits on 
the voyage from Sydney, Cape Breton to Port aux Basques, Newfoundland, on 
the 14th of October 1942, when said cargo was totally lost. Ownership by 
claimant of goods to value of $41,554.50, and of loss by enemy action, has been 
satisfactorily established. 


The S.S. “Caribou” was a ferry, carrying passengers and freight, plying 
between North Sydney and Port aux Basques aforesaid, the distance between 
the two points being about 110 miles and time of passage about nine hours. In 
addition to freight on the ship, there were some 300 passengers of whom many 
were drowned. It seems to me that in view especially of the large number of 
passengers, so far at any rate as the public was concerned, there was no great 
fear of enemy action in that area. 


The question is, was the Company reasonably justified in not taking out 
war risk insurance for that particular voyage. That war risk insurance was high 
would not, in itself, be a good reason for failure to insure, but the vital question 
is, under all the circumstances, would a reasonably prudent man assume the 
risk himself. That the Company could have obtained war risk insurance is 
admitted. The evidence is that no insurance was ever taken out on the Compa- 
ny’s cargoes on many trips similar to this. In view of the short distance and the 
length of time taken to make this voyage, I was inclined to the view that 
failure to insure might be excused, and that the claimant should be awarded 
the compensation asked for. But upon further serious consideration I regret 
that my opinion is that the Company having decided to run the risk or 
undertake the insurance themselves preclude them from validly claiming com- 
pensation from the War Claims Fund. 


Re: M.S. “Alexander Hoegh’—Cargo 


This is a claim for loss of cargo of oil lost on the high seas due to enemy 
action on the 31st January 1942 while on route from Casipeto, Venezuela to 
Halifax, Nova Scotia. 

The value of the cargo was $92,493.31. No War Risk Insurance was carried 
although such was obtainable. 

It seems to me therefore that on such a voyage as this, it would have been 
prudent to carry insurance and failure to do so brings the claim within the 
principle dealt with by the Advisory Commission as heretofore set forth and 
consequently must be disallowed. 


Re: M.S. “Montrolite’—Cargo 


This claim is for the sum of $115,698.59, the value of cargo of oil owned by 
claimant which was lost when the said ship was torpedoed by enemy action on 
the 4th of February 1942 on the voyage from Venezuela to Halifax, N.S. 
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As no War Risk Insurance was carried, what I said above in respect to the 
M.S. “Alexander Hoegh” applies equally to this case and the claim must there- 
fore be disallowed. 


Re: M.S. “Penelope”—Cargo 


This is a claim for loss of cargo of 79,626 barrels of crude oil on said ship 
due to enemy action on the 13th March 1942. The ownership and loss have been 
satisfactorily proved. The value of the cargo, including freight and demurrage, 
was $149,608.10. Insurance in the amount of $148,619.10 was recovered leaving 
a balance of $989.09. I am satisfied that such loss was incurred and would 
award said amount of $989.09 with interest as hereinafter stated. 


Re: S.S. “Muskogee’”—Cargo 


This is a claim for loss of 66,968 barrels of crude oil on said ship which was 
torpedoed and sunk due to enemy action on the 17th of March 1942. 


Ownership and loss have been satisfactorily proved. 


The value of the said oil was $124,495.21 which included freight and 
demurrage. Insurance in the sum of $123,715.02 was recovered leaving a 
balance of $750.19. 


I am satisfied said loss of $750.19 was incurred to which applicant is 
entitled and would award same with interest hereafter mentioned. 


Re: S.S. “Esso Boston”—Cargo 


This claim is for loss of 87,634 barrels of crude oil. Said ship was torpedoed 
and sunk by enemy action on the 12th April 1942 en route from Venezuela to 
Halifax and said cargo lost. 


The value of said cargo was $265,766.68 including freight and demurrage. 
Insurance in the sum of $179,072.12 was recovered leaving a balance of loss of 
$86,585.56. 


The explanation of the difference between the value of the cargo and the 
amount of insurance is that the cargo loss was insured with the United States 
of America represented by the War Shipping Administration under Ruling 384. 
The difference between the insurance and the loss resulted from the fact that 
the insurance value originally declared to the underwriters which was calculat- 
ed on the then known freight rate of U.S.A. .7288 per barrel, which was later 
increased to $1.723 per barrel with retroactive effect to lst April 1942, and that 
the insurer refused to consider the claim for an adjustment of the value 
consistent with the retroactive effect of the freight increase to which this value 
was directly subordinate. 


In view of this explanation, I am of opinion that the applicant is entitled to 
an award of the amount claimed, namely $86,595.56. 


I therefore recommend as follows: 


Re: Ships 
(1) Claim for loss on M.S. “Canadolite” must be disallowed. 
(2) Claim for loss on M.S. “Montrolite’ must be disallowed. 
(3) Claim for loss on M.S. “Victrolite”’ must be disallowed. 


(4) Claim for loss on M.S. “Calgarolite” must be disallowed. 
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Re: Cargoes 


(1) Claim for loss of cargo on M.S. “Montrolite” must be disallowed. 
(2) Claim for loss of cargo on M.S. “Alexander Hoegh” must be disallowed. 


(3) In respect to loss of cargo on M.S. “Penelope”, I would allow the sum of 
$989.09 with simple interest at the rate of 3% per annum from the 
13th March 1942. 

(4) In respect of S.S. “Muskogee”, I would allow the sum of $750.19 
with simple interest at the rate of 3% per annum from the 17th March 
1942. 

(5) With respect to S.S. “Esso Boston” for loss of cargo, I would allow the 
sum of $86,595.56, with simple interest at the rate of 3% per annum 
from the 12th April 1942. 


(6) With regard to loss of cargo on S.S. “Caribou”, the claim should be 
disallowed. 


No compensation from any other source has been received by the claimant. 


The total of the above allowances is the sum of $88,334.84, interest on the 
said several allowances to be adjusted as of the respective dates of loss. 


There was a suggestion that each of the above should be treated as 
separate claims. However, at pages 85 and 86 of the Rules of the Commission, 
this question was dealt with by the Advisory Commission from which I quote 
the following: 


“Again, a shipping company loses three different ships on different dates. 
Should the Company be given one priority only or what in effect are three 
priorities, one in respect of each of the three losses? Upon consideration I 
have come to the conclusion that the priority should be given to the 
claimant “qua” claimant and not to the claim “qua” claim.” 


I think it only proper to add that in my opinion this was one of the best 
prepared claims I have yet seen, all the material facts having been set forth 
with meticulous care and clarity. 

October 25, 1955. 
(Sgd) J. D. HYNDMAN 


Deputy War Claims Commissioner 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review, though 
expressing some measure of dissatisfaction with the disallowance of some items 
of the claim, particularly the loss of cargo resulting from the sinking of the S.S. 
“Caribou”. 


I have consequently reviewed that portion of the claim with special care, 
bearing in mind the adjudication of somewhat analogous claims for goods lost 
on the S.S. “Caribou”, and the disposition made by the learned Deputy Commis- 
sioner, in this case, respetcing the somewhat analogous loss at the sinking of the 
S.S. “Esso Boston’. It was, I think, entirely reasonable to expect that an oil 
company, when shipping a cargo of oil by tanker on the high seas in war 
time, would either insure the cargo for its full value, or elect to take the risk of 
any loss sustained. The situation involved in the shipment of packaged goods 
from North Sydney to Newfoundland on a general cargo and passenger ship is 
somewhat different. The formula adopted by the Commission is to the effect 
that (a) personal effects normally carried by a passenger or crew member on 
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his person or in his baggage are exempt from deduction by reason of failure to 
insure; (b) other non-commercial goods are subject to a requirement of at 
least 50% insurance, and consequently deduction for failure to insure; (c) 
commercial goods are subject to deduction, for failure to insure, of a larger 
percentage depending on the nature of the goods and the business in which 
the claimant was engaged. In a case recently reviewed by me, the Deputy 
Commissioner held that the owner of a shipment of cattle on the S.S. “Caribou” 
should, in prudence, have insured them for at least 60% of their value, and he 
made a deduction accordingly. It would seem that the nature of the goods 
shipped by this claimant on the S.S. “Caribou”, coupled with the vastness of the 
business in which the claimant was engaged, would prescribe a larger percent- 
age of insurance in relation to the value of the goods. I would estimate the 
required ratio of insurance at 80%. It will be seen that this treatment is not 
inconsistent with that accorded by the learned Deputy Commissioner to the loss 
of cargo on the S.S. “Esso Boston’, on which he allowed the claimant approxi- 
mately one-third of the total value of the cargo, representing the excess of the 
established value over the amount of insurance received. There is, as the 
Deputy Commissioner pointed out, an exception in that case explaining why the 
amount of insurance received was less than the total value of the cargo, and a 
lesser percentage than I should have expected it to be in the present case. 


The learned Deputy Commissioner finds that the value of the goods lost on 
the S.S. “Caribou” was $41,554.50. 80% insurance would have amounted to $33,- 
243.60, and the estimated Marine and War Risk Insurance would have been 
$1,038.86. The War Claims Rules require that both these amounts must be 
deducted from the established value in order to arrive at the compensable loss. 
I am therefore of the opinion that the claimant is entitled to an award of 
$7,272.04 in respect of the loss of packaged cargo at the sinking of the 
S.9. —-Caribow”. 

I am in agreement with the opinion of the learned Deputy Commissioner 
on the other items of the claim, and I therefore approve his report with the 
foregoing single variation. 

I therefore recommend that the claimant be paid the following amounts 
(totalling $95,606.88) as an award for loss of cargo at the sinking of a number 
of vessels, such payment to be in the orders of Priority, and with interest from 
the dates, set forth below: 


(a) $989.09 for loss of cargo at the sinking of the M.S. “Penelope”, such 
payment to be in order of Priority No. 3(a) and to bear simple interest 
from 13th March 1942 at 3% per annum; 

(b) $750.19 for loss of cargo at the sinking of the S.S. “Muskogee”, such 
payment to be in order of Priority No. 3(a) and to bear simple interest 
from 17th March 1942 at 3% per annum; 

(c) $86,595.56 for loss of cargo at the sinking of the S.S. “Esso Boston’, 
such payment to be in orders of Priority Nos. 3(a) [subject to 
deduction in this order of Priority, of the sums of $989.09 and $705.19 
awarded under items (a) and (b)], 3(b), 4, 5, 6, 6(a) and 7, and to 
bear simple interest from 12th April 1942 at 3% per annum; 

(d) $7,272.04 for loss of cargo at the sinking of the S.S. “Caribou”, such 
payment to be in order of Priority No. 7, and to bear simple interest 
from the 14th October 1942 at 3% per annum. 


Dated this 7th day of December, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 8862 
Re: Dodd 


...The claimants submit that their late father was very conservative in 
valuing the effects which he lost in the sinking of the “Athenia”, and that the 
later inventory whose valuations total $677.00 should be received in lieu of the 
original one totalling $355.85. Though this submission was apparently suggested 
to the claimants’ solicitor in 1947, it does not appear to have been advanced to 
any official or authority until a letter written to the War Claims Branch of the 
Department of the Secretary of State on 12th April 1952. 


Even if it were possible for the Commission to accept an inventory 
prepared by the heirs in 1953 in preference to one prepared by the owner 
himself in 1940, shortly after the loss occurred, we should still be met by a very 
serious obstacle. If the later inventory had been duly established in the presen- 
tation of the claim made to the United Kingdom Government, it is probable 
that a much larger award would have been received from that source. In 
deducting compensation otherwise provided for, the Commission is bound to 
take into account not only amounts actually received from alternative sources 
of compensation, but amounts which would have been received if alternative 
claims had been prosecuted with due diligence. Obviously, therefore, if the 
Commission were now able to entertain the amended inventory for $677.00, 
and to arrive at an award of, say, $600.00 on that basis, the claimants would be 
no farther ahead as the Commission would have to take into account the 
probability that if the same inventory had been presented to the British 
authorities, an award from that source would probably have been received in 
the vicinity of $600.00. That being the case, we should be obliged to deduct 
$600.00 from any award now recommended. 


There are, however, two points which, I think, would enable the Commis- 
sion to recommend a modest award in favour of the claimants: 


(a) An examination of the original inventory filed by the late John Dodd 
indicates that the valuations were intended to be the market values, with due 
allowance for depreciation. I think therefore that a capital award (gross) might 
properly be recommended to the full extent of the original amount claimed, 
namely $355.85. 


(b) The claimants would be entitled to interest on the capital award from 
the date of the loss until receipt of the United Kingdom award, and on the 
balance from then until the date of payment. 


I agree with the conclusion of the learned Deputy Commissioner (Cho- 
quette) that in view of the smallness of the award, the length of time elapsed, 
and the unlikelihood of any outstanding claims affecting the Estate of the late 
John Dodd (who apparently died a widower and intestate), the award may 
properly be paid directly to the claimants without the intervention of formal 
administration. Since the claim was prosecuted by the claimant Robert John 
Dodd on behalf of himself and his brother and sisters, I also consider that the 
award may properly be paid to him in trust for informal administration... 


Dated this 6th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 8976 
Re: Strachan 


According to her evidence, no insurance was placed on the goods (taken on 
board not as cargo but allowed as personal baggage) for the reasons, first, that 
the ship was of a neutral nation, namely Egypt, and secondly, that the premium 
was practically prohibitive, namely 20%. For what it is worth her evidence is 
that none of the passengers so far as she understood insured their baggage. 


Under all the circumstances, I am of opinion that her failure to insure 
should be excused... 


Dated this 17th day of March A.D. 1955. 


(Sgd) J. D. HYNDMAN 
Deputy War Claims Commissioner 


NOTE: Award confirmed by Chief Commissioner 28 February 1957. 


CASE No. 9036 
Re: Donald H. Bain Limited 


Deputy Commissioner Hyndman has submitted to me his findings and 
_recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has urged favourable consideration of its claim for 
reasons alleged to warrant an inference that the goods in question were lost by 
reason of war operations in Malaya. 


So far as the money claim for $84.50 in respect of an indebtedness alleged 
to have been due by Jos. Travers & Sons Ltd. is concerned, the learned Deputy 
Commissioner disallowed this claim as being a matter between debtor and 
creditor, for which compensation from the War Claims Fund is prohibited by 
the Rules. I have no alternative but to agree with this conclusion. 


I also agree with the learned Deputy Commissioner that the evidence as to 
delivery, location, and loss or disappearance of the cartons and labels is far 
from being complete or satisfactory. The fact, however, that the claimant 
actually paid for the goods in question not only supports the bona fides of the 
claimant, but is also some ground for an inference that the goods were supplied 
and delivered to Jos. Travers & Sons Ltd. for use on behalf of the claimant. 
With considerable hesitation, therefore, I am prepared to infer both that the 
goods (to the value of $595.17) were in possession of Jos. Travers & Sons Ltd. 
on behalf of the claimant and that they were looted or destroyed by an 
operation of war. 


Unfortunately, the claimant, though fully and frequently advised as to the 
availability of an award in Malaya, did not present a claim to the Malayan War 
Damage Commission. In such circumstances, the War Claims Rules require that 
the claimant shall be deemed to have received from that source the amount of 
compensation which would have been available by prosecution of a claim with 
reasonable diligence. 


Payments made by the Malayan War Damage Commission were deter- 
mined on the basis of a number of somewhat complicated categories and 
priorities in relation to the amount provided for payment of compensation. 
From the information available, however, I think it is safe to infer that by 
reasonable prosecution of a claim in Malaya the claimant could have secured an 
award of not less than $350.00. I would estimate the probable mesne date of 
such payment at 15th March 1953. 
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To the foregoing extent I therefore reverse the recommendation of the 
Deputy Commissioner, and I recommend that the claimant be paid $595.17 as 
an award for loss of property in Malaya, such payment to be in order of 
Priority No. 3(a) and to bear simple interest from lst January 1946 at 3% per 
annum; subject to deduction of $350.00 deemed to have been received from the 
Malayan War Damage Commission, with interest adjustment from 15th March 
1953. 


I recommend that the claim for debt owing by Jos. Travers & Sons Ltd. be 
disallowed. 


Dated this 28th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9037 
Re: Purity Flour Mills Limited 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has also been notified, under the provisions of Rule of Procedure 
No. 20, that I might consider it necessary to reverse the decision of the Deputy 
Commissioner and recommend disallowance of the claim on the ground that the 
property in the goods lost had passed from the claimant to the purchaser at the 
time of the loss. 


The claimant has submitted further materials and argument in support of 
the contention that it should be compensated either for the loss of the goods, or 
for the loss of the purchase price presumed to have been paid into a bank in 
Manila. 


I note the learned Deputy Commissioner’s opinion that it is quite possible 
that the flour was confiscated in the warehouse by the Japanese before delivery 
could be made to the consignee. I also note the statement made by the claimant 
that it has no assurance that the flour was picked up at the docks by the 
bakery. 


By the provisions of the War Claims Rules, the onus is on the claimant to 
establish that the flour had not been received by the bakery company, or that 
its loss had been occasioned by an operation of war. 


From a letter written by the claimant on 23rd September 1949 it appears 
that the Estrella Bakery had impliedly admitted receiving the goods, and had 
claimed that cash in payment for the flour was paid into the bank at Manila 
just prior to the Japanese invasion. From this situation, and from the dates of 
departure of the two ships from Vancouver, I think it must be inferred that the 
flour had been duly delivered to the bakery company before commencement of 
hostilities. In that case, the claimant would not be the owner of the goods at the 
time of their loss. Its claim would be in the nature of a debt: (a) against the 
bakery company if payment had not been made to the bank; (b) against the 
bank if the bank had received the money and failed to forward it. Claims of 
that nature do not form the basis of awards under the Canadian War Claims 
Rules. 


The claimant however urges that the failure of the bank to remit the 
money was due to the seizure of the bank’s assets by the Japanese military 
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authorities, and that the loss was therefore directly due to an operation of war. 
That cause, however, is not established, and does not appear to be supported by 
the recent communication received through the Canadian Bank of Commerce 
from China Banking Corporation, whereby the latter bank expresses its wil- 
lingness to arrange a settlement of the claim if payment to it by the bakery 
company can be established. 


For the foregoing reasons, I feel constrained to reverse the recommenda- 
tion of the learned Deputy Commissioner, and I therefore recommend that this 
claim be disallowed. 


Dated this 7th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9041 
Re: Trainor 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, as well as a supplementary recommendation, with his reasons 
therefor. ; 

The claimant, Mrs. Conroy, has been furnished with copies of the Deputy 
Commissioner’s reports and, on review, has presented further materials in 
support of the contention that the award in favour of Margaret Mary Trainor 
Conroy should be increased. Her present submissions contend that: 

(a) Her ward’s share of the claim originally made by her mother the late 
Catherine Fisher Trainor should not be subject to deduction of the 
amount offered by the Government of the United Kingdom; 

(b) The share of her ward’s father, the late William Trainor, should be 
added to her ward’s share, and paid to her. 


The facts and the circumstances of this claim are as follows: 


Miss Catherine Fisher was a passenger on the ill-fated SS Athenia, and 
suffered the loss of personal effects which she valued at $834.00, and whose 
value the learned Deputy Commissioner has fixed at $670.00. Miss Fisher also 
claimed compensation for loss due to shock, with resultant loss of work and 
medical expenses, in a total amount of $1230. For the reasons mentioned by the 
learned Deputy Commissioner, the claim for personal injury must be disal- 
lowed. The only claim under consideration is therefore the loss of the personal 
effects belonging to the late Miss Fisher. A short time after the Athenia 
disaster, Catherine Fisher married William Trainor. On the 24th of October 
1941 Mrs. Catherine Trainor died, at the time of the birth of her daughter 
Margaret Mary Trainor. On the consent of William Trainor, the daughter 
Margaret Mary Trainor was adopted on the 14th of April 1944 by Thomas 
Conroy and her aunt Mrs. Thomas Conroy, nee Margaret Fisher, and thereafter 
became known by the surname of Conroy. Some short time after the adoption, 
William Trainor apparently disappeared and, so far as the Commission is able 
to ascertain he has not been heard of for over seven years. 

It appears that Catherine Fisher Trainor died intestate, and it seems to be 
admitted that her widower, William Trainor, and her daughter, Margaret Mary 
Trainor Conroy, would be entitled to her estate in equal shares, and would 
therefore be eligible to receive her award on this claim in equal shares. 

On the 13th of November 1947 the British Ministry of Pensions forwarded 
a cheque for £125 to the order of the estate of the late Catherine Fisher. When 
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the British Department learned of the death of Mrs. Trainor, the cheque was 
recalled owing to the fact that no formal grant of administration had been 
made in respect of her estate. It was, apparently, a rule of the Department that 
if an ex gratia award was in excess of £100 a Grant of Representation must be 
taken out or resealed in Great Britain by the person entitled to do so under 
Canadian law. It further appears that the British Department of Pensions 
subsequently referred the whole question to the British Ministry of Transport 
and requested authority to pay one-half the total award to Mrs. Conroy as the 
share of her adopted daughter, the remaining one-half to be held by the 
Department of Transport in the event that William Trainor might submit a 
claim at some future date. The Department of Transport agreed to make an ex 
gratia payment of £62.10.0 to Mrs. Conroy as guardian of her adopted daugh- 
ter, but apparently refused to divide the award, and insisted that the payment 
be made subject to its acceptance “in full and final settlement of the claim for 
the loss of the late Mrs. Trainor’s effects’. 


There was probably some degree of default on the part of the present 
claimant in not complying with the technical requirements of the British 
Government, however expensive such proceedings might be. On the other 
hand, the final offer of the Department of Transport was one which Mrs. 
Conroy could not with propriety accept, as she had no authority to waive the 
potential claim of her brother-in-law, William Trainor. Although I was at first 
convinced that the learned Deputy Commissioner had properly deemed the 
share of the claimant’s ward to have been received by her, within the provi- 
sions of the War Claims Rules, a detailed examination of all materials now 
available has led me to the opinion that the claimant properly rejected the 
offer of the British Government in the form in which it was last made, and that 
therefore (so far as her ward’s one-half of the claim is concerned) the pre- 
sumption of “satisfaction otherwise provided for” should not apply. 


As to William Trainor’s share of the claim, there is probably not enough 
evidence before the Commission to justify a definite inference that he is dead. 
Even if it could be conclusively presumed that Trainor is dead, there would still 
be the possibility that he had left a will, or that he had remarried and been 
survived by issue of a subsequent marriage. The possibility, however, that 
Trainor is alive, or that his share may have passed to another potential 
claimant by will or by inheritance of a second family is remote. The prepon- 
derant probability is that Margaret Mary Trainor Conroy is now entitled to 
receive her father’s share of the award, and it appears to me that the contrary 
possibility (especially in view of the smallness of the father’s outstanding 
share) is too remote to warrant the suspension of decision beyond the 
approaching dissolution of this Commission. I am therefore disposed to recom- 
mend that the claimant be paid the share of the award to which William 
Trainor, if alive, would be entitled, subject to the proviso that the claimant, or 
her ward after reaching majority, shall be liable to refund such share if 
William Trainor, or anyone claiming through him, subsequently establishes a 
valid claim to it. 


As to the amount which William Trainor might receive, it seems to me that 
he would not be entitled to the above mentioned exemption from the presump- 
tion of “satisfaction otherwise provided for”. Neither he, nor anyone on his 
behalf, made any claim for his share of the ex gratia payment provided by the 
British Government. He must therefore be deemed to have received one-half the 
award, or the equivalent of $251.25. 


With the foregoing recommendations I approve the reports of the learned 
Deputy Commissioner and I recommend that the claimant, Mrs. Margaret F. 
Conroy, as guardian for Margaret Mary Fisher Conroy, be paid $670.00 as an 
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award for loss of property by Catherine Fisher on the occasion of the sinking of 
the SS Athenia, such payment to be in order of Priority No. 3 (a), and to bear 
simple interest from 3rd September 1939 at 3% per annum; subject to deduc- 
tion of $251.25 deemed to have been received by William Trainor as his share 
of the ex gratia award made by the Government of the United Kingdom, with 
interest adjustment from 15th December 1948. The capital amount of $83.75 
and the interest relative to William Trainor’s potential share of the claim 
should be received subject to the aforesaid proviso for refunding; but, in view 
of the unlikelihood of such an event, I would not recommend the imposing of 
any specific trust to that effect. 


For the reasons mentioned by the learned Deputy Commissioner, I recom- 
mend that the claim for personal injury resulting in shock, loss of wages, and 
medical fees be disallowed. 


Dated this 31st day of October, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9046 
Re: Pike 


By my report of 28th January 1956, the claim for compensation for 
pecuniary loss caused by the death of the claimant’s son George Wallace Pike 
was reserved for later consideration. 


I accordingly took the evidence of the claimant, and of his daughter Mrs. 
Alethea Guy at Halifax today. 


At the time of the “Caribou” disaster, the claimant was a blacksmith at 
Port aux Basques, Newfoundland. His son George had been apprenticed with 
him for about three years, and received no regular wages beyond his board, 
clothing, and spending money. He was at that time about 24 years old, was 
single, and had no intention of getting married. The consideration for his 
remaining at work with his father was the prospect of his taking over the 
business at his father’s retirement. 


After the son’s death, the claimant had to replace his labour by hiring two 
successive helpers, Sammy Lillington and William Francis. He paid them from 
35 to 40 cents per hour for ten-hour days until his retirement, at age 72, about 
three years later, when he sold out, or “‘sacrificed” his gear and tools to Francis. 
Allowing for idle hours and other such contingencies, I think it would be fair to 
estimate that the claimant paid Lillington and Francis $2,500.00 over the 
three-year period. If his son had not been drowned, he probably would have 
been able to procure similar help for about one-half that outlay. On such a 
basis of computation, the claimant incurred a pecuniary loss of $1,250.00 by the 
death of his son, and was his dependent to that extent. 


The capital sum of $100.00, which the claimant received from the War 
Claims Fund as compensation for loss of his son’s personal belongings, is a 
factor which must be taken into account in arriving at a balance of gains and 
losses for the injury sustained by the death. It must therefore be deducted. 


It is also true that the claimant sold out his tools and gear to Francis, 
whereas he might have given them to his son had he lived. On the whole, 
however, the latter arrangement would probably have had other pecuniary 
advantages which the sale to Francis lacked. As to the proceeds of a $1,000.00 
life insurance policy, the War Claims Rules prescribe that such a receipt is not 
deductible from a death claim. 
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I therefore find that the claimant suffered a compensable pecuniary loss by 
the death of his son George Wallace Pike at the sinking of the SS “Caribow”, 
computed and estimated as follows: 


Payments to llineton:) andehrancis.. 4.7.0 etee eee $2,500.00 
Less probable cost of same services from son .......... 1,250.00 

Net. inieredse’ in’ COSY ...4. dean a «boise spaccteas Gee eee $1,250.00 
Less capital compensation for personal belongings ...... 100.00 


Net (DeCltiniary clOSS i. crc ne. cred terete tke atthe ater aeaere re teeenan $1,150.00 


I accordingly recommend that the claimant be paid $1,150.00 as an award 
on the death claim, such payment to be in order of Priority No. (1-2), and to 
bear simple interest from an estimated mesne date of 15th April 1944 at 3% 
per annum. 


Dated this 20th day of March, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9056 
Re: Barzeele 


This is a claim for compensation for maltreatment of the claimant while a 
prisoner of war in Europe. 


The record discloses that F/O Barzeele was shot down in Belgium on May 
13, 1944. He was not captured by the enemy but made contact with the Belgian 
underground and managed to get back to the United Kingdom on September 
10, 1944. 

In the circumstances the claimant was not at any time a prisoner of war 
and can not, therefore, have suffered maltreatment as a prisoner of war. This 
claim must accordingly be disallowed. 

January 27, 1955. 

(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


Note: Disallowance confirmed by Chief Commissioner 10 March 1955. 


CASE No. 9101 


Re: Balfour Guthrie (Canada) Limited 


...On the basis of the rule as to the balance of probabilities, it may be 
safely found that the goods of the claimant did arrive safely in Hong Kong and 
were unloaded there. None of this claimant’s goods were ever located and, as 
Hong Kong was in fact occupied by enemy forces, looting may be presumed, as 
set out at page 57 of the Report of the Advisory Commission. The claimant was 
unable to have the goods transhipped to Vancouver because of the conditions of 
war impending in the Far East. 

The evidence further discloses that the goods were insured by the claimant 
but nothing was recovered by way of insurance due to the fact that the 15-day 
period of waiting transhipment at Hong Kong had expired. In the light of 
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evidence in this and other cases, the claimant could not have protected itself by 
insurance after the goods arrived at Hong Kong... 


Dated this 16th day of July A.D. 1956. 


(Sgd) C. ST. CLAIR TRAINOR 
Deputy War Claims Commissioner 


NoTE: Award confirmed by Chief Commissioner 8 November 1956. 


CASE No. 9107 
Re: McKay 


F/L McKay was shot down in Holland on May 25, 1944 but successfully 
evaded capture for a period of seven months at the end of which his friends in 
the Dutch underground managed to smuggle him out of Holland and he was 
returned to England on December 30, 1944. These facts have been confirmed 
from official sources. 

I have no doubt that F/L McKay experienced considerable hardship during 
the seven months that he was with the Dutch underground. The fact remains, 
however, that he was not at any time a prisoner of the Germans and could not 
therefore have been maltreated by them. I should add that compensation for 
maltreatment has been provided only for those Canadians who were prisoners 
of war or were interned by the enemy during World War II. 

Such is not the case here and F/L McKay himself recognizes the fact. He 
has submitted a claim simply on the ground that, although he successfully 
evaded capture by the enemy he was officially recorded during the period as a 
prisoner of war. It is with regret that I am obliged to recommend that the 
claim be disallowed. 

Ottawa, Ont. February 15, 1955. 

(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


NoTE: Disallowance confirmed by Chief Commissioner 10 May 1955. 


CASE No. 9128 
Re: T. Eaton Company Limited 


This application was heard in Toronto on the 8th of March, 1955, in the 
presence of Messrs. H. F. McMullen and C. M. Beattie, respectively counsel and 
secretarial officer for the applicant Company; Mr. Jean de C. Nicol acted as 
counsel] for the Commission. 

The applicant is a Canadian company with head-office in the City of 
Toronto. 

By 1945 the claimant was still tenant of office premises known as 72-74 
Zimmerstrasse in Berlin, Germany, where it kept office furniture, fixtures and 
equipment; it also owned at that time additional furniture stored with “Intra 
Transport” at 18 Princess Street in that same City. The office premises were 
destroyed during an air raid on the 2nd of February, 1945, and the warehouse 
at 18 Princess Street met with the same fate in April of 1945; as a result of 
those two air raids the applicant lost all its belongings in those establishments 
and the loss on that score has been estimated at $5,000.00. The applicant carried 
insurance which did not include war risk and no compensation has been 
received touching this loss; a claim is now made for the amount aforesaid and 
in my opinion has been satisfactorily established. 
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The applicant further claims the sum of $13,532.94 for merchandise pur- 
chased in six different European countries; it is alleged that this merchandise 
was paid for by the applicant through its London and Paris offices but, owing to 
war operations, was looted or destroyed with a resulting complete loss for the 
claimant. The claim represents 26 purchases in France amounting to $5,607.85 
and paid for between the 7th of December, 1939, and the 13th of June, 1940,—2 
in Switzerland for $4,233.12 and paid on May Ist, 1940,—24 in Germany for 
$3,064.12 and paid between the Ist of June and the 31st of August, 1939,—3 in 
Austria for $67.54 and paid between the 12th of May and the 31st of August, 
1939,—2 in Norway for $132.60 and paid between the 28th of October and the 
7th of December, 1940,—and lastly 2 in Poland for $427.71 and paid between 
the 24th of August, 1939, and the 25th of August, 1940. A breakdown of those 
payments shows that $3,536.68 were paid before the declaration of war against 
Germany (September 3rd 1939) and the balance of $9,996.26 was paid 
afterwards. 


It was stated at the hearing that all these goods were purchased in the 
normal course of business for shipment to various sea ports; they were paid for 
at the various factories and the contract of purchase and sale was complete 
once the goods had been delivered to a common carrier. It was further stated 
that all these goods were delivered for inland transportation but never reached 
sea. This statement is consistent with the contents of a letter written on the 
15th of March, 1955, by the London Office of the applicant to the effect “That 
suppliers are instructed to forward the goods to shipping ports to the order of 
our Shipping Agents and to advise such Agents details of case numbers, 
contents, value etc.”; it is further pointed out in that letter “that the payment 
dates above-referred to might well have been the dates of the Financial 
Statement of the applicant which sometimes are a week or ten days after the 
date of payment to the Supplier.” It appears that in the case of contracts 
entered into on f.o.b. terms, the same procedure is followed except that the 
Shipping Agents debit back to the Supplier the inland carriage and all f.o.b. 
charges incurred at the port. 


I gather, from all the material submitted, that payments were made by the 
Shipping Agents to the various Suppliers upon proof of delivery of the mer- 
chandise to the inland carriers and that those Shipping Agents in turn sought 
credit therefor from the Buying Offices of the applicant Company. The state- 
ments of the claimant are no doubt prepared on the strength of the returns with 
supporting material (such as invoices, shipping bills, bills of lading etc.) made 
by the various Shipping Agents; I think that this Commission is in turn entitled 
to these same returns in order to adjudicate upon this claim. I do not think that 
a bare statement of the loss is sufficient under the circumstances to seek an 
award from this Commission and I am unable to make a recommendation with 
respect to the lost or destroyed merchandise. 

I therefore recommend for the applicant Company a property loss award 
of $5,000.00 together with simple interest thereon at the rate of 3% per annum 
as of the Ist of January, 1946. 

March 26, 1956. 

(Sgd) C. W. A. MARION 


Deputy War Claims Commissioner 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review the claimant has furnished additional materials to support its 
claim for loss of sundry merchandise purchased in several European countries 
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and looted or destroyed in process of transit. The additional proofs go to 
establish, with reasonable certainty, the loss of such items in a total amount of 
$10,702.92. 


The claimant now withdraws the balance of its claim of $13,532.94 by 
reason of inability to produce vouchers in support of the balance. I am of the 
opinion that a compensable loss of $10,702.92 has been established on this 
branch of the claim. 


As to compensation otherwise provided for, the claimant was apparently 
not eligible to present a claim under the West Germany Equalization of 
Burdens Law, which precludes claims by corporate bodies. In the case of the 
goods lost in course of transit, the amount now claimed is the net sum 
remaining after deduction of compensation received through a claim made 
against the carrier. I am of the opinion that there is no other channel through 
which the claimant could obtain any further alternative compensation. 

I would therefore approve the Deputy Commissioner’s recommendation for 
payment of $5,000 for office equipment lost in Germany and I would add a 
recommendation for payment of $10,702.92 as the net established loss in respect 
of the goods in transit. 

I therefore recommend that the claimant be paid $15,702.92 as an award 
for loss of property in Europe, such payment to be in order of Priority Nos. 
3(a), 3(b), 4(a), 4(b) and 5, and to bear simple interest from 1st January 1946 
at 3% per annum. 


Dated this 19th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9131 
Re: Lindsay 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


On review of the claim for loss of personal property, I find that the articles 
lost as itemized and valued by the claimant, amount to a total of $1,067.00. An 
examination of the list, in comparison with circumstances of similar cases, leads 
me to the opinion that the Deputy Commissioner did not deduct a sufficient 
allowance for depreciation of consumer goods as has been done by the Commis- 
sion in similar cases. I would amend the learned Deputy Commissioner’s finding 
by re-assessing the reasonable market value of the personal property lost at 
$850.00, instead of $1,067.00. 

In lieu of causing to the claimant a further delay which would be involved 
in a formal notice under Rule of Procedure No. 20, I would state that this 
portion of my recommendation may, at the option of the claimant, be treated as 
an interim award, and subject to further revision. 

Having reviewed the report of the Deputy Commissioner, I approve the 
same with the foregoing reservation, and I accordingly recommend that the 
claimant be paid: 


(a) $475.00 as an award for disbursements occasioned by personal injuries 
sustained by the claimant at the sinking of the SS “Athenia”, such 
payment to be in order of Priority No. (1-2) and to bear simple 
interest from Ist August 1947 at 3% per annum; 
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(b) $850.00 as an award for loss of personal property on the same occa- 
sion, such payment to be in order of Priority No. 3(a), and to bear 
simple interest from 3rd September 1939 at 3% per annum; subject to 
deduction of $603.00 received from the Government of the United 
Kingdom, with interest adjustment from lst December, 1947. 


Dated this 24th day of October, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9167 
Re: Duckworth 


Mr. Duckworth claims the award of compensation for maltreatment for 
which his son, A-22158, Private William DeLong Duckworth, Essex Scottish 
Regiment, would have been eligible had he lived. 


The record discloses that Private Duckworth was captured at Dieppe on 
August 19, 1942, while a prisoner of war. It appears that he had been wounded 
in the back when captured and that septic cemia subsequently set in. Altogether 
he had been a prisoner of the Germans for a period of about 88 days during 
most or all of which he was in hospital, and there is nothing on the record to 
suggest that he was maltreated during this period. 


Accordingly, owing to the relatively short period during which the 
deceased was in custody and the prima facie absence of evidence of severe 
mistreatment as a prisoner of war, I am obliged to hold that the general 
presumption of the fact of serious maltreatment recognized in the case of 
prisoners of war in Europe by the Report of the Chief War Claims Commis- 
sioner has in this case been rebutted. 


In these circumstances, and with regret, I am obliged to recommend that 
the claim be disallowed. 


February 23, 1955. 
(Sgd) JAMES FRANCIS, Q.C. 


Deputy War Claims Commissioner 


Note: Disallowance for award approved by Chief Commissioner, 29th Novem- 
Dei ml Ooo: 


CASE No. 12(IT.) (9169) 
Re: Kempler 


This claim was heard by me in Montreal on 30th September 1954, appli- 
cant being present and sworn. Mr. Saul Hayes, Q.C., barrister, appeared on 
behalf of the applicant. 


Claimant was a citizen of Austria, and is now 82 years of age. In 1938, with 
his wife, he left Vienna with the object of coming to Canada, first going to 
France, and arriving in Canada in 1940. According to certificate from the 
Department of Citizenship and Immigration, he acquired Canadian citizenship 
on the 18th October 1945. 


According to the evidence, prior to his departure from Vienna, he had 
arranged to have packed in a lift-van all his personal property consisting of 140 
pounds of sterling silver goods, cases containing a complete service of table 
utensils for 24 persons, complete sets of tea and coffee of sterling silver, objects 
of art, pictures, fourteen Persian rugs, fine embroidered linen, accounting 
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machine, various articles of furniture made of mahogany, Afrikan rose, and 
other precious woods, and a number of other items set out in detail on the list 
filed with the Commission, and according to his affidavit of the 8th December 
1945, the whole of the value of $15,000. 


On November 26th 1953, claimant increased the value of the said goods to 
$25,000, plus interest and storage charges. 


Again on April 15th, 1954, the claim was increased to $27,162. 


The said lift-van was forwarded to Lloyd-Triestino at Trieste and placed 
in storage under No. 519 and bearing mark sign UNS CESS 80002 EXPORT D 
with instructions to send the said lift-van to claimant’s order at Montreal. 
Owing to transportation difficulties, the lift-van was never sent to Canada but 
remained in Trieste, and according to the evidence, was sequestrated by the 
Italian Government on 11th May 1943. Subsequently, on the 22nd March 1944, 
the lift-van was seized by the German authorities and sent by them apparently 
to Berlin or some other part of Germany and has never since been heard of or 
recovered. 


This claim is made by virtue of the Peace Treaty with Italy ratified on the 
15th September 1947. 


The first question for decision is that of eligibility of applicant to claim 
under the Treaty, the matter being dealt with at page 10 and 11 of the Report 
of the Advisory Commission. 


The claimant is of the Jewish race, and by virtue of a German decree, of 
July 2nd, 1938, all citizens of Austria were made citizens of Germany, and by 
the so-called Eleventh Decree of Germany, dated 25th November 1941, all 
emigrated Jews were deprived of their citizenship, and all their property and 
possessions expropriated by the German Government. It is clear, therefore, that 
the claimant herein came within the provisions of the two-mentioned decrees 
and became stateless. 


The applicant claims to have been a United Nations National and, there- 
fore, qualified to claim under the Italian Treaty. On page 10 of the Advisory 
Commission Report, it is stated as follows: 


“The main claims provisions of interest to Canadians are to be found in 
Article 78 of the Treaty of Peace with Italy. In order to qualify for 
compensation a claimant must be a United Nations National as defined in 
paragraph 9(a), that is to say he must have been a national of one of the 
United Nations both on September 3, 1943, which was the date of the 
armistice, and on September 15, 1947, which was the date of the ratification 
of the treaty, or he must have been treated as enemy under the laws in 
force in Italy during the war.” 


It is under this last sentence applicant bases his claim. The fact that 
the Italian Government seized his goods, which fact has been fully estab- 
lished by the document on file, would seem to me sufficient evidence to 
establish that he was treated as an enemy of Italy and, therefore, should be 
classified as a United Nations national within the meaning of the Treaty. 


A similar case on all fours with the facts in this case, that of a Mrs. 
Hilda Menkes, came before the American-Italian Conciliation Commission 
in Rome. The Treaty with the United States was in all material respects 
similar to that of the Canadian Treaty. It was held by this Commission that 
the chattels belonging to an American Jew and deposited in the local 
‘““‘Magazzini Generali” were to be considered as enemy goods. The Commis- 
sion decided the said Menkes was a United Nations National and eligible to 
claim in respect of the loss in Trieste during the war, of the personal 
property owned by her. I am of opinion that said decision should be 
followed here. 
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It would appear to me, therefore, that the claimant’s eligibility under 
the interpretation of Article 78, paragraph 4-D of the Peace Treaty with 
Italy has been satisfactorily established. 

There remains therefore the question of the amount to which applicant 
should be entitled. 

I find considerable difficulty in coming to a decision on this point. 


I formed a high opinion of the honesty and sincerity of the applicant 
as well as of his wife, daughter and son-in-law, all of whom testified at 
the hearing. Prior to the war, they lived in comfortable, if not luxurious 
circumstances in Vienna. Applicant was a prominent member of the Jewish 
Community there, having been Vice-Chairman of the Jewish Congress in 
Vienna, as well as being an architect, civil engineer, and official valuator 
employed by the Courts in such matters. 

I have no reason to doubt the existence and ownership as well as the 
loss of the goods, the subject of the claim. 


Under the Italian Treaty, provision is made for the restoration to the 
claimant of property in Italy and, where it cannot be returned, or where the 
claimant, as a result of the war, has suffered a loss by reason of injury or 
damage to property in Italy, for compensation by the Italian Government in 
lire to the extent of two thirds of the sum necessary, at the date of payment, to 
purchase similar property or to make good the loss suffered. Thus the claimant 
is safeguarded against loss in the purchasing power of the lira. Compensation is 
not to be subject to any form of levy or taxation, but is subject to foreign 
exchange control. Compensation may also be claimed in respect of loss or 
damage due to special measures applied to the property of a United Nations 
National during the war and which were not applicable to Italian property. All 
reasonable expenses incurred in Italy in establishing claims, including the 
assessment of loss or damage, are to be borne by the Italian Government. 
Another important provision makes these compensation provisions the liability 
of the Italian Government, where the loss or damage was sustained in ceded 
territory or in the Free Territory of Trieste. The settlement of disputes arising 
out of Article 78 is dealt with in Article 83, which provides for reference to a 
Conciliation Commission. 

As I understand it the basis of valuation is what it would cost to replace 
the goods lost in Italy or possibly Austria. The applicant bases his claim on the 
cost in this instance in Montreal. With this I cannot agree. Consequently there 
is no evidence of what it would cost to replace the goods in Italy or Austria. 
The sum originally claimed was $15,000 although the later amounts claimed 
were $25,000 or $27,000. 


In the absence of evidence of replacement cost in Italy or Austria, I am 
inclined to believe that the $15,000 first claimed is more nearly what should be 
considered the replacement value and loss. 


I am therefore of opinion that an award of $10,000 being two thirds of the 
loss as provided in the Treaty, should be considered as fair and reasonable. 


Calculated in lira the amount is therefore 6,455,778 lire. 


I therefore recommend an award in favour of the applicant of $10,000 
which, converted into lira, as of October 1952 amounts to 6,455,778 lire. 


I would also allow for expenses provided for in the Treaty, in establishing 
the claim, the sum of 30,000 lire. 


Dated this 21st day of December A.D. 1954. 


(Sgd) J. D. HYNDMAN 
Deputy War Claims Commissioner 
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Deputy Commissioner Hyndman, to whom this claim was referred, 
has reported to me his findings and recommendation, with his reasons therefor. 

Upon reviewing the report of the Deputy Commissioner, I am of the 
opinion that the claimant’s eligibility, and his entitlement to the award recom- 


mended under the War Claims (Italy) Settlement Regulations have been duly 
established. 


I therefore approve the report of the Deputy Commissioner without varia- 
tion, except as mentioned below, and I accordingly recommend that the claim- 
ant be now paid, pursuant to the War Claims (Italy) Settlement Regulations, 
the following amount: 


Two-thirds of the property loss of $15,000.00, i.e. $10,000.00. 

This two-thirds, as of 27th October 1952, will amount to .. 6,455,778 lire. 

Notwithstanding payment and acceptance of the award hereby approved, 
this recommendation is subject to further review at the instance of the claim- 
ant, particularly in respect of the Deputy Commissioner’s award of 30,000 lire 
for expenses, which I feel obliged to disallow for lack of evidence that any part 
of the expenses was incurred in Italy. 

Dated this 4th day of February A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Advisory Commissioner 


CASE No. 9177 
Re: Warren 


This application for property loss was heard in Windsor, Ontario, on the 
3rd of March, 1955, in the presence of the claimant, her counsel Mr. G. J. Karry 
and Mr. Jean de C. Nicol as counsel for the Commission. 


It must be determined in the first place if the applicant was a Canadian at 
any relevant time so as to be entitled to claim under the Rules. 


The applicant was formerly Edith Josefine Lappert; she married one 
Walter Henrich Edward Weiss in London, England, on the first of March, 1948. 
In the month of March, 1944, or a short time thereafter, her husband officially 
changed his name to “Walter Henry Edward Warren” and at the same time the 
claimant changed her name to ‘“‘Edith Josephine Warren”. 

The applicant’s husband at the time of marriage as aforesaid was a 
naturalized Canadian citizen who was then serving in the Canadian Army 
Overseas; consequently, the applicant acquired the status of a British subject at 
marriage. 

Her husband had settled down in Kingsville, Ontario, before enlisting and 
he immediately returned there, after his discharge from the Army, where he 
has lived ever since with his wife, the applicant. 

Under the circumstances, I find that the applicant, in addition to becoming 
a British subject, also acquired a domicile in Canada as of the first of March, 
1943, entitling her to claim under the Rules as of that date. 


Dated this 13th day of May A.D. 1955. 


(Sgd.) C. W. A. MARION 
Deputy War Claims Commissioner 
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This application for a property loss award was heard in Windsor, Ontario, 
on the first of March, 1957, in the presence of the claimant, her husband, her 
counsel Mr. G. J. Karry and of Mr. Jean de C. Nicol of counsel for the 
Commission. 


Following a previous hearing at the same place on the 3rd of March, 1955, 
a Recommendation was made on the 13th of May, 1955, whereby it was 
adjudged that the claimant had become a British subject with Canadian 
domicile as of the first of March, 1943. 


A claim is hereby made for losses, under the four headings of (1) Bank 
Accounts (2) Shares in certain Corporations (3) Mortgage security and (4) 
Damaged property, alleged to have taken place in Czechoslovakia. 


The applicant, formerly Edith Josefine Lappert, is the only child of Philip 
Lappert and Hedwig Lappert; her mother died in 1918 and her father was 
deported in 1942 during racial persecutions to be since unheard of. The appli- 
cant had an unmarried uncle, Dr. Max Lappert, who died in a concentration 
camp on the 16th of December, 1941, and who left two unmarried sisters, 
namely Anna Lappert and Gisela Lappert; these two ladies were also deported 
in 1942 to be since unheard of. 


Under the circumstances Philip Lappert, Anna Lappert and Gisela Lappert 
may be taken to have died as of the year 1949. 


It appears that Philip Lappert and Dr. Max Lappert died intestate but 
Anna Lappert and Gisela Lappert each left a holograph will dated February 
16th, 1941. One can gather from these two wills that the above-mentioned four 
persons were the only members of that family. Each one of the two testatrices 
left all her property to the other three members of that family and, in default 
of them, to her niece Edith, the applicant herein. 


I am assuming for the purpose of this decision that the parents of Dr. Max 
Lappert were no longer living in 1941, that the relevant law of the domicile 
provided for descent of this man’s property unto his brother and two sisters, 
that holograph wills were recognized under the same law and that an only 
child became entitled to all the estate of a surviving parent dying intestate. 


As a result of these assumptions, the estate of Dr. Max Lappert passed in 
1941 unto his brother Philip and his sisters Anna and Gisela; later the estates of 
these two ladies, through the two wills aforesaid, devolved upon the claimant 
who also inherited from her father, Philip Lappert. In the final result, the 
applicant eventually became the sole heiress of the four persons just above- 
mentioned. 


However, Philip Lappert, Anna and Gisela Lappert were admittedly never 
Canadians at any time and therefore never had any possible claim against the 
Canadian funds; they could not pass any such right to claim to the applicant 
through their presumed deaths in 1949. Deputy Commissioner Hyndman held in 
the Seddon case, numbered 2135, that “It is clear that Mr. Seddon, not being at 
any time a Canadian citizen, would have no claim against the Canadian funds 
and of course could not, by will, confer any better title or right to a third 
person. In other words, as beneficiary under the will, Mrs. Seddon’s claim is no 
greater than that of her husband.” This decision rendered on the 12th of 
February, 1954, was confirmed without variation by the Chief Commissioner on 
the 17th of August, 1954. 


Before this case comes up for review before the Chief Commissioner, the 
applicant might be able to establish the definite dates of death of Philip, Anna 
and Gisela Lappert (or of any of them) so as to indicate that after the first of 
March, 1943, when she became a Canadian citizen, but before the dates giving 
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rise to at least some parts of her claim, she was seised of some property coming 
under the three headings of (1) Bank accounts (2) Shares in certain Corpora- 
tions and (3) Mortgage security. In the event of the claimant being able to 
establish the relevant law of descent to be as above set out and the definite 
dates of deaths, there will be an opportunity for her to further argue the case 
in the light of that additional information when it comes up for review. 


I must however at this stage dismiss the claim insofar as it relates to the 
three headings just above-mentioned as one part thereof has reference to losses 
occurring before the first of March, 1943, and the remaining part concerns 
losses to property acquired not sooner than the year 1949 through the presumed 
deaths in that year of the three persons above-mentioned. 


The Bank accounts confiscated by the Germans consist of (1) eight held by 
Dr. Max Lappert (five of which were taken before March Ist, 1943) and three in 
the aggregate amount of K 242,827.00 were taken on the 6th of May, 1944, and 
on the 27th of June, 1944, (2) two held by Gisela Lappert, one of which was 
taken before March Ist 1943, and the other in the sum of K 149,215.00 on the 
6th of March, 1943, and, (3) seven held by Anna Lappert, six of which were 


taken before March 1st 1943 and one in the sum of K 89,950.00 on the 8th of 
March, 1943. 


Some 42 shares, registered in the name of Dr. Max Lappert, in three 
different Corporations were confiscated by the Gestapo in 1941; the value of 
those shares is unknown. 


A mortgage in the sum of K 160,000.00 standing in the name of Anna 
Lappert against property known as NC 787 of the land registry of Turn 
(registration number GE. Z1.1132) is said to have been confiscated by the 
Germans on the lst of March, 1943; a post card photograph of the mortgaged 
premises has been filed. 


The fourth or last item of the losses, with respect to a damaged property 
stands on a different footing. The claimant obtained a one-third interest in that 
property in 1926 from her maternal grand-mother, Amalia Pollak; she was 
then living in Vienna, Austria, and was 20 years old, having been born on the 
25th of February, 1906. The other two-thirds were held by her two step-uncles, 
Carl Pollak and Emil Pollak. The property was known as number 545, Lazen- 
ska Street, in Teplice-Sanov, Czechoslovakia. An apartment building stood on 
that property; the building, consisting of 9 small apartments and 2 stores, had 
seven windows to the right of its central entrance instead of four shown on the 
photo concerning the mortgaged premises. All outgoings with respect to that 
property were looked after by the claimant’s uncle, Dr. Max Lappert. The 
building was heavily damaged through allied bombardment on the 5th of May, 
1945. The applicant places her loss at K 100,000.00 ($3,440.40 in Canadian 
currency as of June 30th, 1939. There is on file a letter dated June 4th, 1947, to 
Mr. Warren written on behalf of the Local National Committee Lazne Teplice- 
Sanov in connection with that property; the letter indicates that the building 
was damaged as aforesaid and was later, to wit on or about August of 1946, 
demolished by the public authorities in that locality. I feel that the applicant 
has suffered a loss, as a result of the bombardment, which I assess at $2,500.00. 


Therefore in the final result I recommend for the applicant a property loss 
award of $2,500.00 together with simple interest thereon at the rate of 3% per 
annum as of the lst of Jan. 1946. 


Dated this 13th day of March, A.D. 1957. 
(Sgd) C. W. A. MARION 
Deputy War Claims Commissioner 
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This claim was heard by me in Ottawa on the 6th March, 1959. Mr. G. 
Karry, Barrister of Kingsville, Ontario, represented the claimant. 


The claim was originally heard by Deputy Commissioner Judge Marion 
who awarded $2,500 in respect of loss by war action of a building known as 
number 545 Lazenska Street, Teplice-Sanov, Czechoslovakia, owned personally 
by Mrs. Warren but dismissed a claim for certain bank balances, corporation 
shares, and a mortgage debt, reserving the right to adduce further evidence 
with regard to her ownership thereof at the relevant times. 


Judge Marion found that Mrs. Warren had acquired British status with 
domicile in Ontario, as of the 1st March, 1943, with which I agree. 


In consequence, applicant became qualified to claim for losses due to war 
action, which occurred after said date. 


At the time of said hearing there was lack of proof of the date of death of 
Mrs. Warren’s father and aunts, especially prior to the date of claimants acquir- 
ing British status. In other words lack of proof of her inheritance of the 
properties claimed for at the time of the loss. I am satisfied that she was the 
sole inheritor of any property left by her said relatives, namely, Philip, Dr. 
Max, Miss Anna, and Miss Gisela Lappert. 


Apart from being the sole survivor of her father, uncle and aunts, there is 
the fact that the said Anna and Gisela Lappert executed practically identical 
holograph wills, both dated 16th February, 1941. 


Following is a copy of the will of Anna Lappert: 
“My last Will. 


(1) As heirs of my estate I am naming my brothers Philipp Lappert, 
Vienna 7, Neustiftgasse 31 and Dr. Max Lappert and my sister Gisela 
Lappert both of 22 Frindttrasse, Prague 7, on equal parts. Should one 
of them be dead, or not wanting to inherit or not be in a position to 
inherit, then his or her part shall be divided equally among the rest of 
them. Should none of them be alive, or not want to inherit nor be able 
to inherit, then falls my estate to my niece Edith Lappert. Should 
same not want to inherit, or be unable to inherit or be dead, then I 
declare Helga Barwinek of Turn, near Teplice-Sanov, Gottfried Kel- 
lerstrasse 34, daughter of Mrs. Charlotte Barwinek as heiress. 


(2) Should my niece Edith Lappert be the heiress in case of the death of 
my brothers and sister, but should die without descendants or hus- 
band, without having been able to dispose of the from me inherited 
estate, then I declare Helga Barwinek as after-heiress of the estate or 
the rest of it, which would be left after the death of Edith Lappert. 


Signed: Anna Lappert 
Prague, February 16th, 1941” 


According to the affidavits of Franz Goldner and Jaroslav V. Bizek, both 
doctors of law, who practiced law in Czechoslovakia and Austria respectively, 
in circumstances such as in this case, Mrs. Warren would inherit all the 
property of said relatives, taking effect immediately following their death. 


They also testify in their affidavits that holograph wills at their respective 
dates were legal and effective under the laws of Czechoslovakia and Austria. 


If, as a matter of fact, said relatives of claimant died prior to her acquiring 


British status, then she did become the owner, either by descent, or under said 
wills, of all the properties of said relatives at the date of their deaths. 
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As to what happened to these unfortunate people, the facts are set out in 
Judge Marion’s recommendation of 13th March, 1957, as follows: 


“The applicant, formerly Edith Josefine Lappert, is the only child of Philip 
Lappert and Hedwig Lappert; her mother died in 1918 and her father was 
deported in 1942 during racial persecutions to be since unheard of. The 
applicant had an unmarried uncle, Dr. Max Lappert, who died in a 
concentration camp on the 16th of December, 1941, and who left two 
unmarried sisters, namely Anna Lappert and Gisela Lappert; these two 
ladies were also deported in 1942 to be since unheard of. 


Under the circumstances Philip Lappert, Anna Lappert and Gisela Lappert 
may be taken to have died as of the year 1949.” 


At the hearing before Judge Marion there was in fact no proof of the death 
of said relatives, except that of Dr. Max Lappert who died 16th December 1941, 
but since then claimant produced judgments or orders of the District Court for 
Civil Law Cases in Vienna which under paragraph 21(7) of the Death Declara- 
tion Law 1950, declared in the case of Philip Lappert, that he did not survive 
the 21st January, 1942, and in the case of Gisela Lappert and Anna Lappert in 
the Peoples Civil Court of Praha, Bench 34, that they both died on 4th 
February 1943. 

The original and copies of these orders or judgments are on the record. 


I am also satisfied that Mrs. Warren was the only child of Philip Lappert 
and eventually became the sole heir of her father, uncle, and both aunts. 

I am inclined to regard the finding of the Austrian and Czechoslovakian 
Courts sufficient to conclude that the father and aunts of Mrs. Warren should 
be considered deceased prior to the 1st March 1943, the date of her becoming 
a British subject with domicile in Canada, on which date she married her 
husband who was at the time an officer in the Canadian Army, naturalized in 
Canada in 1930, and maintaining domicile in Canada ever since. 


At the date of the orders, Austria and Czechoslovakia were independent 
countries, friendly with Canada. I think it should be presumed that the Courts 
of these Countries were clothed with jurisdiction and competent to properly 
adjudicate on the matters before them. Although perhaps we are not bound to 
accept their findings, nevertheless on the principle of comity of nations, our 
Courts should respect their decisions. 

Again I think that such Courts, being closer to the various incidents and 
circumstances of the war, should be regarded as peculiarly fitted to make such 
decisions or presumptions, although the very fact of death was unable to be 
established. It was nevertheless a finding of fact which I am of opinion should 
be accepted. 

It remains, therefore, to consider the value of losses claimed for. 

A fairly lengthy list of bank balances and shares are set forth in the 
documents filed. 

In the case of Dr. Max Lappert I find that all the bank balances with the 
exception of three, were confiscated by the Germans in the year 1941, and for 
which no claim is now made. 

The said three balances were as follows: 


damaemekaghankaipro @eCnVahracue « 2. «a. nina. « encseneds K 118,624.00 
2 eeleOmsk am bank an DrOw COON eure. ccc. ata SRS Cae «8 18,030.00 
See OSLOMINAS SDOLite nay. ie razewnn 8 Gea tat. Rane 106,173.00 


Items one and two above were confiscated on the 27th June, 1944, and 
three, on the 6th May, 1944. 
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In the case of Miss Gisela Lappert, of two accounts, one for K 7,185 in 
Zemska Banka pro Cechy, Prague, was confiscated on the 15th February 1943, 
prior to applicant becoming a British subject, and the other in Zevnostenska 
Bank in the amount of K 149,215, confiscated on 6th March, 1943, that is after 
applicant obtaining British status. 


In the case of Anna Lappert, I find that all the bank accounts involved 
were confiscated prior to lst March 1943, except a balance of 89,950 Ke. which 
was confiscated on the 8th March, 1943. 

In the case of shares in corporations held by Dr. Max Lappert, I find that 
all of these were confiscated in 1941. 

A summary of bank balances confiscated after the lst March, 1943, that is 


subsequent to the date of Mr. Warren becoming a British subject domiciled in 
Canada are as follows: 


Dratiiaxaappert: in. scala. si gieose burt heawihe K 118,624 
18,030 
106,173 242,827 
NESS Gisela wa Delt. tat tae, arene at: arene Oe ta Sree tees ee 149,215 
NisssA nna WADDOEL fst oie e. ane te ea nen cine tmeger 89,950 
K 481,992 


In addition to the above amounts, applicant claimed interest since the end 
of the war which, however, cannot be allowed under the Rules of the Com- 
mission. 


The said bank balances have been authenticated by letters from the several 
banks mentioned which I am of opinion should be accepted as accurate and 
true. 


Calculating the value of the above sum of K 481,972 in terms of Canadian 
dollars as at 30 December 1949, the value of the Kronen being .0220 cents to 
the dollar, the amount in Canadian funds is therefore $10,603. 

There is a further claim for a mortgage of 160,000 K held by Miss Anna 
Lappert, which is alleged to have been confiscated by the Germans, but I am 
unable to find on the record the date of seizure. 

However, it seems that nothing was collected by the German authorities, 
for it is stated that it was taken over, after the war, by the then Government of 
Czechoslovakia. Under the circumstances, I do not think a valid claim thereto 
has been established and should be disallowed. 

I am satisfied no compensation has been received by applicant or any other 
person on her behalf. 

I therefore recommend an award of $10,603 in favor of the claimant in 
addition to $2,500 heretofore awarded by Deputy Commissioner Judge Marion, 
together with simple interest at the rate of 3% per annum on each of said sums 
from the lst January 1946. 

Dated this 17th day of March, A.D. 1959. 

(Sgd) J. D. HYNDMAN 


Deputy War Claims Commissioner 


Deputy Commissioner Marion has submitted to me a report dated 13th 
May 1955 in which he made a finding to the effect that the claimant became a 
Canadian, in the sense of a British subject with common law domicile in 
Canada, as of lst March 1943, and has retained Canadian status ever since. 
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Subsequently, on 13th March 1957, the same learned Deputy Commissioner 
submitted a further report, in which he recommended payment of $2,500.00 for 
damage caused to tangible property of the claimant in Czechoslovakia by 
operations of war. In the same report, he recommended, tentatively at least, 
disallowance of other branches of the claim relating to confiscation of bank 
accounts, shares in corporations, and a mortgage security, mainly on the 
ground of uncertainty as to dates at which the claimant had inherited such 
securities through the death of relatives. 


After being furnished with a copy of Deputy Commissioner Marion’s 
report, the claimant was able to furnish additional evidence bearing on the 
death of her relatives, and an additional hearing was therefore arranged before 
Deputy Commissioner Hyndman. Pursuant to the additional hearing, and after 
careful consideration of the evidence, Deputy Commissioner Hyndman submit- 
ted his report dated 17th March 1959, in which he found that after her 
acquisition of Canadian status on lst March 1943 a number of bank balances 
which the claimant had previously inherited were confiscated by the Nazi 
authorities in Czechoslovakia, and that such confiscation inflicted on the claim- 
ant a compensable loss, which he assessed at $10,603. The Deputy Commissioner 
at the same time recommended disallowance of claim for confiscation of a 
mortgage, as there was no evidence of the date, circumstances, or effect of its 
seizure. He also recommended disallowance of claim for shares in corporations, 
as these were found to have been confiscated in 1941 before the claimant 
became a Canadian. 


I agree with the findings of Deputy Commissioner Hyndman as to the 
presumed dates of death of the claimant’s relatives, as to her inheritance of the 
bank balances from them, and as to the fact and date of the confiscation. But, 
having followed these claims carefully through the various stages of their 
processing and adjudication, I entertained considerable doubt as to whether the 
confiscation amounted to an operation of war. The War Claims Rules require 
that loss or disappearance of tangible goods by confiscation by an enemy 
government, must have been effected ‘fon the ground of the enemy character of 
the Canadian owner” in order to constitute a compensable loss. The evidence 
leads to the inference that the Nazi authorities could not have known at the 
time that the present claimant was the owner of the bank accounts, which they 
confiscated, and it cannot therefore be considered that the confiscation was 
carried out because of her enemy character as a Canadian. 


I am now of the opinion, however, that such a requirement does not apply 
to confiscation carried out, as in the present case, by a regime which was never 
recognized by Canada as the de facto government of the country of situs. Such 
confiscation seems to be analogous rather to theft or looting in an area occupied 
by an enemy, or an ally of an enemy, and I have therefore reached the 
conclusion that it gives rise to a compensable loss within the meaning of the 
definition set forth on p. 57 of the Report of the Advisory Commission on War 
Claims. 


The claimant has recently submitted a statutory declaration indicating that 
she incurred abroad expenses in the sum of $175.77 in connection with the 
establishment of the dates of death of her relatives. There would also appear to 
have been a number of items of expenditure incurred in the preparation of 
other aspects of the claim. On consideration of the question of expenses, I 
would recommend allowance of a lump sum of $225.00, it being understood 
that no legal or other expenses incurred in Canada can be reimbursed out of 
the War Claims Fund. 


With the foregoing addition of expenses, I approve the substantive recom- 
mendation of Deputy Commissioners Marion and Hyndman. 
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I therefore recommend that the claimant be paid: 


(a) $13,103.00 as an award for loss of property in Czechoslovakia, such 
payment to be in orders of Priority Nos. 3(a) to 4(b) inclusive, and to bear 
simple interest from lst January 1946 at 3% per annum; 


(b) $255.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish her 
claim, such payment to be without interest, but not to be taken into account for 
priority purposes. 


Dated this 17th day of April, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9180 
Re: Leblanc 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendations, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review, he has relied upon the general arguments to which I 
referred in my report in CASE NO. 6078-Rev. Rosario Renaud. 


He has also proceeded to argue that, following the presumption of mal- 
treatment in Japanese-operated camps, an internee in such a camp is entitled 
to an award for personal injury, even if causal relationship has not been 
established between maltreatment and such injury, and even if no such 
injury is disclosed by the evidence. I cannot agree with the substance of such 
argument. The presumption of maltreatment in camps operated by the Japanese 
is raised by the War Claims Rules for the sole purpose of enabling the 
Commission to recommend maltreatment awards without specific proof of 
maltreatment. The learned Advisory Commissioner conceded in his report that 
a number of people who had not been actually maltreated would receive such 
awards. The experience of this Commission is to the effect that the number of 
those who were detained in Japanese-operated camps but were not actually 


maltreated was substantially larger than anticipated by the learned Advisory 
Commissioner. 


The War Claims Rules prescribe that compensable personal injury must be 
established on the same basis, though perhaps not on such a strict screening of 
evidence, as prevails in cases in the civil courts. Obviously, in order to establish 
a valid personal injury claim, it would not be necessary for the testifying 
physician to have been constantly with the claimant before, during, and after 
internment, as suggested by the learned counsel for the claimant. It is, howev- 
er, essential that the claimant must establish by reasonable inference the nature 
and extent of his personal injury and consequent pecuniary loss, and the 
degree to which such injury and loss were caused or aggravated by actual 
maltreatment. 


In the present case, I agree with the conclusion of the learned Deputy 
Commissioner that there is no evidence to show that the claimant’s alleged 
temporary incapacity was caused or aggravated by maltreatment. 


I also agree with the learned Deputy Commissioner that expenses of 
repatriation to Canada are not compensable under the War Claims Rules and 
that no award can be made in respect of the sum paid to the Canadian 
Government. 
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Having reviewed the report of the Deputy Commissioner, I approve it 
without variation. 


I accordingly recommend that the claimant be paid $1065.00 as an award 
for maltreatment of himself whilst a civilian internee in the hands of the 
Japanese, such payment to be in order of Priority No. (1-2). 


I recommend that the claim for personal injury, as well as the claim 
for repatriation expenses and payment to the Government of Canada, be 
disallowed. 


Dated this 29th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9183 


Re: Schiller 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendations, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review, his counsel has submitted arguments in support of the 
contention that the claim for personal injury should be granted and that an 
award should be made for loss of personal effects. 


As to the claim for personal injury, this case is very similar to CASE NO. 
9181-Rev. Thivierge, and the remarks which I have made in my report in that 
case and in CASE NO. 9180-Leblanc are applicable in the present case mutatis 
mutandis. I agree with the learned Deputy Commissioner that there is not 
sufficient evidence to establish the relationship of cause and effect between the 
claimant’s maltreatment and his subsequent personal injury and resulting 
pecuniary loss, if any. In fact, in the present case there is no evidence that the 
claimant was subjected to any actual maltreatment during his detention. 


As to the claim for loss of property, I also agree with the learned Deputy 
Commissioner that the absence of an inventory or description of the property, 
and the absence of proof of the circumstances surrounding the alleged loss, 
would normally be fatal to a claim for loss of property. In the present case, 
however, I am able to infer from the circumstances of the claimant’s intern- 
ment, and from evidence appearing in a number of similar cases presented to 
the Commission, that this claimant did sustain a loss, by reason of operations of 
war, of a certain quantity of personal effects. I consider that the $200.00 
claimed is a reasonably modest estimate of the value of the goods so lost. 


Ordinarily, the War Claims Rules oblige the Commission to deduct, as 
satisfaction otherwise provided for, the compensation which the claimant might 
have secured under the Treaty of Peace with Japan. In most cases the experi- 
ence of the Commission is that compensation under the Japanese Treaty, based 
as it is on replacement value in 1954 or thereabouts, is more than adequate to 
include the June 1941 market value prescribed by the War Claims Rules, 
together with interest in the intervening period. The Commission recognizes, 
however, that certain contingencies, expenses, and other difficulties might mili- 
tate against a claimant’s securing full compensation under the Japanese Treaty 
for loss of moveable property, especially in the nature of personal effects. In a 
small claim like the present, I am therefore of the opinion that no deduction 
should be made for compensation deemed to have been received under the 
Japanese Treaty. I would therefore reverse the disallowance of the property 
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claim by the learned Deputy Commissioner and I would recommend an award 
of $200.00 on this branch of the claims. 


With the foregoing variations, I approve the report of the Deputy Commis- 
sioner, and I accordingly recommend that the claimant be paid: 


(a) $1346.00 as an award for maltreatment of himself whilst a civilian 


internee in the hands of the Japanese, such payment to be in order of 
Priority No. (1-2); 


(b) $200.00 as an award for loss of property in Japan, such payment to be 
in order of Priority No. 3(a) and to bear simple interest from the 1st 
January 1946 at 3% per annum. 


I recommend that the claim for personal injury, including travelling 
expenses and payment to the Government of Canada, be disallowed. 


Dated this 16th day of June A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9191 
Re: Carpentier 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has not presented any further evidence or information, 
but has relied on a number of general arguments which have been submitted 
by the same Counsel in a number of other cases. Counsel particularly contends 
that the claims on file should speak for themselves and should be admitted as 
proof of their contention on the assumption that the witnesses would have 
testified to the same effect. That contention, of course, cannot be admitted, 
especially in the case of a claim for personal injury, where it is necessary to 
establish the relationship of cause and effect between maltreatment and the 
alleged resulting ailment and pecuniary loss. 


I agree with the opinion of the learned Deputy Commissioner that such 
relationship of cause and effect has not been established in this case, and that 
therefore the claim for personal injury, including expenses of voyage to Japan, 
must be disallowed. 


The maltreatment claim was for $1,368.00, and the learned Deputy Com- 
missioner reduced this sum in his award to $1,249.00. This reduction was 
apparently made by reason of the fact that information indicated that Mito, 
where the claimant was detained from 8th December 1941 to 16th March 1942, 
did not become a Japanese-operated camp until April of 1943. It is therefore 
evident that the claimant’s period of detention at that point constituted house 
arrest rather than internment in a Japanese-operated camp. The learned Deputy 
Commissioner also deducted the period from 15th August 1945 to 6th Septem- 
ber 1945. Available information indicates that in most Japanese-operated 
camps the control of the Japanese was removed on August 15th, and the 


automatic presumption of maltreatment must therefore be considered to have 
terminated on that date. 


I accordingly approve the Deputy Commissioner’s recommendation without 
variation. 
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I therefore recommend that the claimant be paid $1,249.00 as an award for 
maltreatment of himself whilst a civilian internee in the hands of the Japanese, 
such payment to be in order of Priority No. (1-2). 


I recommend that the claim for personal injury be disallowed. 
Dated this 24th day of October, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9196 
Re: Moreau 


...Counsel particularly contends that the claims on file should speak for 
themselves and should be admitted as proof of their contention on the assump- 
tion that the witnesses would have testified to the same effect. That contention, 
of course, cannot be admitted, especially in the case of claims for personal 
injury, where it is necessary to establish the relationship of cause and effect 
between maltreatment and the alleged resulting ailment and pecuniary loss. 


I agree with the opinion of the learned Deputy Commissioner Choquette 
that such relationship of cause and effect has not been established in these 
‘cases, and that therefore the claims for personal injury, including sums paid to 
the Government of Canada, must be disallowed. 


As to the claims for loss of property, the Commission has invariably 
required, as a minimum of proof, a detailed inventory of the goods alleged to 
have been lost, with an estimate of their compensable market value; and also 
establishment of circumstances which would form the basis of a fair inference 
that the claimant was the owner of the goods in question and that they were 
lost or destroyed as the result of operations of war. The requirement of proof is 
even more important in the case of goods alleged to have been lost in Japan, 
owing to the availability of an alternative source of compensation under the 
Treaty of Peace with that country. I agree with the conclusion of the learned 
Deputy Commissioner that there is not sufficient proof in any of the above-not- 
ed cases to warrant recommendation of an award for property lost. 


The amount of compensation involved in the claims for maltreatment in 
each of these cases was reduced by the learned Deputy Commissioner, appar- 
ently owing to his opinion that the evidence did not sufficiently establish that 
the places of detention at Sei Maria Gakuin and Honguchi were Japanese- 
operated camps. I agree with the Deputy Commissioner’s opinion as to the 
period of detention at Honguchi. I am, however, inclined to the view that there 
is some available evidence to the effect that detention at Sei Maria Gakuin 
partook to some extent of the characteristics of a camp operated or effectively 
controlled by the Japanese, and that therefore the automatic per diem award 
should be granted in respect of that period. It must, on the other hand, be noted 
that the automatic presumption of maltreatment must be deemed to have 
ceased on 15th August 1945, when it appears that Japanese control was 
removed from most, if not all, civilian internment camps... 


Dated this 24th day of October, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9198 
Re: Bellerose 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendations, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and I have also notified him, under the provisions of Rule of Procedure 
No. 20, that I considered it necessary to reduce the maltreatment award 
recommended by the learned Deputy Commissioner from $1,371.00 to $206.00. 


In the course of the last mentioned notice, I referred particularly to the 
conditions under which the claimant was detained from lst July, 1942 till the 
end of World War II, in a residence formerly belonging to an American 
Methodist Mission at Koshuyu or Chuseinando. I intimated my opinion that the 
method of detention at that point did not constitute internment “in a camp 
operated or effectively controlled by the Japanese’, but rather amounted to a 
case of “enforced residence under enemy supervision’. I drew the attention of 
the claimant to the official report of the Swiss Departmental Branch for 
protection of Foreign Interests, which indicated that sanitary installations 
were satisfactory and all the bedrooms were heated; that the internees pre- 
pared their own meals, and had at their disposal a well-equipped kitchen; that 
the food, though essentially Japanese, was apparently sufficient; that the health 
and morale of the internees was described as having been good; that a local 
hospital was available for any who became ill; that the internees cultivated a 
considerable vegetable garden on the lots adjoining the residence; that they 
had their own books and received daily newspapers in English and Japanese; 
that they were permitted to correspond freely with the outside world in their 
own language and to receive packages of victuals; that they were assisted 
financially by local authorities, and made no request for repatriation. 


Unfortunately, the Swiss report was not available to the Commission at the 
time of the hearing before the learned Deputy Commissioner. When its contents 
came to my attention in the course of my review, I outlined the contents to the 
claimant in order to give him an opportunity of saying whether they corres- 
ponded with his recollection of conditions at Koshuyu or not. Instead, however, 
of making any helpful comments on the conditions which actually prevailed 
during that period of the claimant’s detention, his learned counsel confines his 
reply to a vigorous criticism of the Commission for making use of an official 
report which was not available at the time of the original hearing. 


Counsel also accuses the Commission of chauvinism (whatever that may 
be) and reiterates the argument which he has used in a very great number of 
cases in an attempt to undermine the whole jurisdiction and proceedings of the 
Commission. He again stresses particularly the absence of a code, of prelimi- 
nary definitions, of special rules for charitable organizations, and of specially 
recommended amendments to the War Claims Rules. I have already referred to 
these arguments in considerable detail in my report in CASE NO. 6078-Rev. 
Rosario Renaud. As I have mentioned in another connection, if I were to make 
recommendations for the amendment of the Rules in respect to maltreatment of 
civilians in the hands of the Japanese, the effect of such regulations would be to 
restrict the presumption of maltreatment recommended by the learned Adviso- 
ry Commissioner and to cast a more onerous burden of proof on claimants in 
such cases. It is, however, necessary to interpret the conditions of detention at 
Koshuyu in the light of the Rules as they at present exist. Though the Rules 
raise a presumption that all internees in Japanese-operated camps were mal- 
treated, the onus still remains on the claimant to establish that each place of 
detention was a camp operated or effectively controlled by the Japanese. 
With the greatest of deference for the conclusion of the learned Deputy 
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Commissioner, and for the opinion of the learned counsel for the claimant, I 
can find in the testimony and materials before the Commission no evidence 
which would warrant the conclusion either that the Koshuyu period of the 
claimant’s detention constituted internment in a Japanese-operated camp, or 
that he was subjected to actual maltreatment during that period. 


As to the period of detention in the Franciscan monastery at Taiden from 
21st December 1941 to the end of June 1942, I have also considerable doubt 
whether this detention should be considered internment in a Japanese-operated 
camp, or not. I am not entirely convinced that the circumstances of detention 
during this period warrant the learned Deputy Commissioner’s findings that the 
place of detention was a camp administered or effectively controlled by the 
Japanese. There is, however, some very slight evidence to support such a 
conclusion, and I am therefore not disposed to disturb the findings made by the 
Deputy Commissioner as to this period. 


As a result of the foregoing considerations I feel bound to recommend 
reduction of the maltreatment award from $1,371.00 to $206.00. 


As to the claim for personal injury, the file discloses that no claim was 
originally made under this heading, but that injury to health was grouped with 
maltreatment in a single claim for a per diem award of $1,371.00. Subsequent- 
ly, an informal claim was added, composed of travel for health $1,560.95, and 
medical attention $1,614.71. Still later a claim was proposed of an additional 
$14,000.00 to cover one year of inactivity and two years of semi-activity. 


The ailments complained of by the claimant were appendicitis, and intesti- 
nal discomfort due to change of diet. No medical evidence or voucher for 
expenditure has been produced. I entirely agree with the conclusion of the 
learned Deputy Commissioner that the claimant’s illness and consequent 
pecuniary loss, if any, have not been established to be the result either of 
operations of war or of maltreatment, and that this branch of the claim must 
therefore be disallowed... 


Dated this 28th day of April, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9203 
Re: Provost 


... As to the claim for maltreatment, I have some considerable doubt as to 
whether the period of detention at the Baptist Mission in Shantung constituted 
internment in a Japanese-operated camp or whether it was rather enforced 
residence under enemy supervision. There is, however, some slight evidence to 
warrant the inference drawn by the learned Deputy Commissioner, and I am 
therefore not disposed to disturb his finding on this point. On the other hand, 
the learned Deputy Commissioner computes the presumed period of maltreat- 
ment from 8th December 1941 to 8th September 1943 at 722 days. The actual 
number of days intervening between the two dates mentioned is 640, and the 
maltreatment award must be amended accordingly. 


I also entertain very considerable doubt as to whether the claimant’s 
illness and alleged pecuniary loss have been established to be, in whole or in 
part, the result of maltreatment. Although a medical certificate dated 2nd 
March 1955 expresses the opinion of Dr. Langlois that the claimant’s hospitali- 
zations and treatments were necessitated by maltreatment during internment 
in China, the medical report of Lieut. Col. Bertrand dated 3lst August 1945 
refers to the claimant’s ailment as being, in March 1944, an “old duodenal 
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ulcer’. The latter mentioned report also clearly indicates that the claimant was 
given the very best available medical treatment during the period of his 
detention at Peking. 

I am, however, not disposed to disturb the learned Deputy Commissioner’s 
findings to the effect that there is some slight evidence to warrant an inference 
that the claimant’s physical ailments may have been aggravated to some extent 
by conditions prevailing during the early period of his internment. I am of the 
opinion that the award recommended by the learned Deputy Commissioner is a 
fair and equitable estimate of the extent to which resulting pecuniary loss may 
have been increased by such aggravation... 


Dated this 29th day of April, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9205 
Re: Simko 


...Apart, however, from the claimant’s failure to have those documents 
legalized, it appears from one of the documents tendered that the damage to 
the claimant’s house in Czechoslovakia is based on an estimate of the cost of 
repairs carried out by the Slovak Ministry of Tecnics. Obviously, if the repairs 
have already been carried out by the Slovak authorities, the claimant would 
not have any compensable claim against the War Claims Fund. 

I have therefore no alternative but to approve the report of the Deputy 
Commissioner (Marion), and I accordingly recommend that this claim be 
disallowed. 


Dated this 30th day of October, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9206 
Re: Weatherhead 


.. . Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation, except as to date of adjustment of 
interest. Though there is some uncertainty in the purport of the unprobated 
will of the claimant’s mother, the late Ellen Louisa Mitchelmore, I agree with 
the learned Deputy Commissioner that the small amount of the payable residue 
of the award does not justify the delay and expense of probate and judicial 
interpretation of the will... 


Dated this 15th day of September, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9215 
Re: Conner 


This is a claim for maltreatment of the above named claimant while a 
prisoner of war in Europe. 

Owing to the fact that hospitalization was provided for the claimant during 
substantially the whole period of his detention, I hold that the general pre- 
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sumption of the fact of serious maltreatment recognized by the Report of the 
Chief War Claims Commissioner has been rebutted. 


In the circumstances I must find that maltreatment has not been estab- 
lished and I recommend that the claim be disallowed. 
Dated this 28th day of April, A.D. 1955. 


(Sgd) C. W. A. MARION 
Deputy War Claims Commissioner 


NoTE: Disallowance approved by Chief Commissioner 2 June 1955. 


CASE No. 9226 
Re: Stark 


... As the claimant is presently being cared for by the Department of Veterans 
Affairs, it is reeommended that payment of the award be made to the District 
Administrator, ‘‘B’”’ District, Department of Veterans Affairs, Camp Hill Hospi- 
tal, Halifax, N.S., to be held in trust for the benefit of the claimant... 


Dated the 16th day of March A.D. 1955. 


(Sed.) JAMES FRANCIS, Q.C., 
Deputy War Claims Commissioner 


CASE No. 9227 


Re: Canadian National Railway Company and Canadian National (West Indies) 
Steamships Limited 


Mr. A. B. Rosevear, Q.C. appeared for the claimants and Mr. Nicol for the 
Commission. 

The claim of the Canadian National Railway Company is in the sum of 
$4,787.81 made up according to the attached statement. 


The claim of the Canadian National (West Indies) Steamships Limited is in 
the sum of $1,768,295.89. 


All of the above claims are allegedly due to war action. 


Eligibility to claim has been established, both Companies being Canadian 
within the meaning of the Rules. 


Dealing first with the claim of the Canadian National Railway Company— 
with regard to items 1, 2, 3, 4 and 5, it must be stated that such alleged losses 
were not due to acts of war, but rather to a state of war, which, under the 
Rules of the Commission, are not compensable. These items amount in all to 
$46.50 and must be disallowed. 


Item 11—loss of effects of J. H. A. Middlecoat—is abandoned, Middlecoat 
having at any rate received an award of $1,500.00 which was assigned to the 
applicant. In any event this is an inadmissible claim under the Rules. 


Item 12— loss of effects of S. P. Healy—$500.00. If any, this would be a 
claim of Healy himself. As he is a United States citizen such a claim would fail 
on that account. This item must therefore be disallowed. 


Item 13— This must also be disallowed as the loss was not due to an act of 
war, but in reality a debt which is not compensable under the Rules. 


Items 6 and 7—deposits in the Hong Kong & Shanghai Banking Corpora- 
tion and Yokohama Specie Bank. It is admitted that the money is still in the 


484 THE WAR CLAIMS COMMISSION 


banks, but is blocked and cannot be remitted. In several instances of a similar 
character it has been held that compensation under the Rules is not allowed. 
It is a debt owing by the bank, and the loss, if any, is due not to an act of war, 
and may yet be recovered. These items must therefore be disallowed. 


Item 8—loss of petty cash in office in Singapore—$50.00. Although the 
evidence is not as satisfactory as desirable, I am inclined to the belief that this 
amount would likely be on hand in the Company office. It is stated that the 
agent there was taken from his office by the Japanese and interned for several 
years. I am satisfied that this money was looted and the item should be 
allowed. 


Item 9—loss of equipment in the Singapore office of the Company— 
$439.00. A list of the looted goods is on file, and it seems to me that the 
quantity and alleged value should be considered reasonable for the office of 
such a Company. I would therefore allow this item. 


Item 10—loss of office equipment in Hong Kong—$1,872.00. This item 
includes many articles, according to the list, of furniture such as mahogany 
desks, chairs, filing cabinets, typewriter desks, typewriters, etc., valued at 
$747.00, and $1,185.00 for a picture “Pyramid Mountain”. The estimate is signed 
by the Acting General Agent, J. H. Middlecoat. When Mr. Middlecoat’s claim 
was heard, I formed a high opinion of his character and integrity and I feel 
satisfied that under all the circumstances his estimate of the value of office 
equipment should be accepted as reasonable and I would allow this item of 
$747.00. 


With regard to the claim for $1185.00 for loss of the picture “Pyramid 
Mountain’, the Rules require in the case of loss of works of art, jewellery, 
curios, etc., etc., substantial corroborative evidence of the extent of the loss or 
damage. In this instance, the only evidence is a notation that $1185.00 was the 
cost of the picture. It seems to me that this is not in compliance with the Rules. 
It may be that it did in fact cost that much, but that in itself is hardly adequate 
proof of its true value. I think, however, it is only right that an opportunity 
Should be given to the claimant to adduce further evidence and I reserve 
decision for a reasonable time to enable the applicant to meet the requirement 
of corroborative proof. Many claims have been rejected because of this Rule. 


Leaving out of consideration, therefore, the item of $1185.00 for said 
picture, there should be an award of $1236.00 made up of items 8, 9 and 
10 above-mentioned, the claim of $1185.00 being reserved as above stated. 


With regard to the claims for loss of rented Marconi equipment on the 
ships S.S. “Lady Drake” and S.S. “Lady Hawkins’, amounting to $3,000.00 each, 
or $6,000.00 in all, and which the applicant Railway paid, I am bound to say 
that as no insurance was effected in either case, and which might have been 
done, following the decision in other claims of a like nature, failure to insure 
leaves no alternative but to disallow these amounts (see pages 66, 67—-sections 
18, 19 of the Advisory Commission Report). 

I therefore recommend an award in favour of the Canadian National 
Railway Company for $1236.00, together with simple interest at the rate of 3% 
per annum from 1st January 1946, the above-mentioned item of $1185.00 being 
reserved as above stated. 


Claims in connection with the loss of the S.S. “Lady Hawkins” and S.S. “Lady 
Drake” 
The position with regard to these companies may be said to be as follows: 
The Government of Canada is the sole owner of all the shares in the 
Canadian National Railway Company. The Railway Company owns all the 
shares in the Canadian National (West Indies) Steamships Limited. In turn, 
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with the exception of the few qualifying shares, those of Lady Drake Limited 
and Lady Hawkins Limited, which are the registered owners of the ships in 
question, are wholly owned by Canadian National (West Indies) Steamships 
Limited. 

The Canadian National (West Indies) Steamships Limited, the original 
owners of the said ships, transferred them to Lady Drake Limited and Lady 
Hawkins Limited in exchange for all the shares of each Company, and in 
addition, a mortgage was taken on each ship in favour of the Steamship 
Company; the S.S. “Lady Drake” in the amount of $1,546,871.03 dated 29th June 
1929 bearing interest at 541% per annum, and the S.S. “Lady Hawkins’ in the 
sum of $1,543,502.23 with interest at 54 per annum, the mortgage being dated 
29th June 1929. 


The S.S. “Lady Drake” was torpedoed and sunk by war action on the 15th 
April 1942, and the S.S. “Lady Hawkins” on the 19th January 1942. 


The position of affairs with regard to these ships is somewhat confusing. 
The Canadian National (West Indies) Steamships Limited, in form H, simply 
claims for “loss of property” meaning the loss by sinking due to war action of 
the said two ships less certain insurance hereinafter mentioned. It is clear that 
the ships were technically at least owned by the Lady Drake Limited and Lady 
Hawkins Limited, but the total shares and both mortgages were owned by the 
Steamship Company, which therefore suffered the total loss. 


It remains, therefore, to ascertain the extent of the loss due to the sinking 
of said ships. 

In the case of the S.S. “Lady Drake”, evidence is that it cost in June 1929 
$1,613,231.41, and during the years 1935 to 1939 there were additions and 
betterments in the amount of $81,486.70, making a total cost of $1,694,718.11. 
According to Exhibit 11, depreciation calculated at 4% reduced the value of the 
ship as of May 4, 1942, to $819,334.05, but opposed to this, the evidence is that, 
in fact, the value of the ship appreciated in value to an amount as of May 4, 
1942, of $1,950,015.04. 


The method employed in ascertaining the appreciated value is what is 
called the “Fair Play” index which, it was testified, is acceptable to the Minister 
of Finance and also to the Canadian Mutual Shipowners Association. 


The valuation of each ship as set out in the claim filed with the Custodian 
on 17th April 1946, and again in the application to this Commission on the 23rd 
March 1953 was $1,500,000.00. At the hearing, application was made to increase 
the amount of the claim to $1,950,015.04, based on the said “Fair Play’”’ index. 


It seems to me that this method of estimating depreciation and apprecia- 
tion of the value of ships must be considered as more or less an artificial or 
arbitrary one subject to variations from time to time depending no doubt on 
the cost of and demand of ships at any particular time. 


The S.S. “Lady Drake” was insured for war risk in the sum of £280,000, 
and the Company received as a result the sum of $1,237,901.48. It was stated at 
the hearing that the said amount of insurance was the most obtainable at the 
time which, if true, is an adequate excuse for failure to insure for the alleged 
full value of the ship. Although the depreciated value as of 1942 was 
$819,334.05, the fact that the Company was able to obtain insurance for 
$1,237,901.48 is fairly good evidence that the ship was actually worth more 
than the depreciated value above mentioned. 

The claim in the first place was for $1,500,000.00. The appreciated value 
shown by the above statement (Exhibit 11) was $1,950,015.04. I regard these 
figures as more or less artificial and the last mentioned valuation may be 
considered too high keeping in view the Rule that it is the reasonable market 
value that must be considered the basis of valuation. I am inclined to the 
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opinion that the claim first made, namely $1,500,000.00 for each ship should be 
considered as fair and reasonable value at the time of the loss. Assuming this to 
be the case, from said sum of $1,500,000.00 there must be deducted the amount 
of the insurance, namely $1,237,901.48, leaving a balance of $262,098.52. I 
would therefore consider the last mentioned amount as being fair and 
reasonable. 

In the case of the S.S. “Lady Hawkins’, the evidence is that it cost $1,543,- 
502.23, but according to the above mentioned “Fair Play” index, it appreciated 
in value as of January 1942, the market value being $1,981,191.73, the original 
claim of $1,500,000.00 being increased at the hearing. 

Although negotiations were in progress to place insurance on this ship in 
the amount of £280,000, unfortunately, before the insurance was arranged or 
effected, the ship was sunk by enemy action. Up to that time it was the policy 
of the Company to carry their own insurance, a reserve having been set up for 
that purpose. 

In claims for losses which could have been insured against, the Rule is 
very clearly set forth on pages 66 and 67 of the Ilsley Commission report, the 
gist of which being where insurance might have been obtained and there was 
neglect to obtain it, the claim should be reduced by the amount of the 
obtainable insurance plus the estimated amount of the premium which the 
insurance would have cost. In this instance, it was not quite a case of neglect, 
but a considered policy not to insure but to carry it themselves. Quoting from 
page 67 of the Ilsley report: 

‘The not unreasonable reaction to this policy would be to let them bear the 

loss.” 


I may add that in other cases of a similar nature this Rule has been 
adopted. 

There is no doubt they might have insured the S.S. “Lady Hawkins” for 
£280,000 or $1,237,901.46. This amount, together with an estimated premium 
of $25,000.00 (the premium being at the rate of 24%) must be deducted from 
the award. 

As these two ships were practically identical, following what I have said 
in connection with the S.S. “Lady Drake”, I would place the value of the S.S. 
“Lady Hawkins” at $1,500,000.00, deducting the sum of $1,237,901.48 for as- 
sumed insurance, and $25,000.00 for estimated premium, leaving a balance of 
$237,098.52 


I therefore recommend the following awards in favour of the Canadian 
National (West Indies) Steamships Limited: 


(1) In respect of the S.S. “Lady Drake” $262,098.52 
(2) In respect of the S.S. “Lady Hawkins” $237,098.52 


a total of $499,197.04, together with simple interest thereon at the rate of 3% 
per annum in respect of the S.S. “Lady Drake” from 15th April 1942, and the 
S.S. “Lady Hawkins’ from 19th January 1942. 


November 26, 1956. 


In my recommendation of the 26th November, 1956, I reserved the ques- 
tion of the value which should be attributed to the picture “Pyramid Mountain” 
lost in Hong Kong and suggested further evidence should be adduced especially 
as to the cost of the painting. 

A statutory declaration by Harry Leslie Slater, Assistant Controller Gen- 
eral of Canadian National Railways, dated 28 January, 1957, has come to hand 
to which are attached copies of a letter signed C. F. Goldthwaite dated 10th 
February, 1931, and copy of a letter signed by J. D. Neafsey to H. E. Vickers, 
both officials of the Railway. 
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If these letters are genuine, which I believe they are, then I feel satisfied 
that the picture did in fact cost $1,000. 

However, the true value of a picture is not necessarily its cost. In this 
instance this was a painting more or less for advertizing purposes exhibiting 
some of the country through which the Canadian National Railway passes. It 
does not seem to be one for the ordinary home. 

The Rules provide that it is not the cost or replacement value, but the 
reasonable market value which must be considered as the basis of valuation. I 
have no doubt but that it was a very fine painting and useful for the Railway 
Company. But the reasonable market value is something else. 

Considering everything I am of opinion that an award of $500 should be 
regarded as fair and reasonable and would therefore recommend an addition of 
this amount to the award already made. There should be simple interest at the 
rate of 3% per annum from the lst of January, 1946. 


Dated this 22nd day of March, A.D. 1957. 
(Sgd) J. D. HYNDMAN 


Deputy War Claims Commissioner 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendations, with his reasons therefor. 

The claimants have been furnished with a copy of the Deputy Commission- 
er’s reports, and have omitted presentation of further materials on review. 

Having reviewed the reports of the Deputy Commissioner, I am prepared 
to approve them without variation, except for a relatively unimportant detail 
concerning the portion of the Railway Company’s claim which arose in Sin- 
gapore, and a slight amendment as to interest. 

I intimated to claimant’s Counsel, in accordance with the provisions of 
Rule of Procedure No. 20, that it would be necessary for the Commission to 
deduct the amount, if any, which the claimant received, or might have received, 
from the Malayan War Damage Commission. Counsel has since furnished me 
with information to the effect that the War Damage Commission at Kuala 
Lampur rejected the claim of $489.00 which the Railway Company had filed with 
that Commission for loss of equipment in the office of the Company at Sin- 
gapore. No reasons were given for the disallowance of the claim, but instruc- 
tions were given as to the appropriate method of appealing if the claimant were 
dissatisfied with the decision. The claimant now admits that it neither appealed 
against the decision nor made any inquiries to ascertain whether, or not, there 
was an adequate reason for disallowance. These circumstances indicate to me 
that the claimant was negligent in the presentation of its claim before the 
Malayan Commission. From my experience with a number of similar cases, I am 
of the opinion that, by diligent prosecution of its claim before the Malayan 
Commission, the claimant might have secured at least a partial award. It is 
difficult to fix with accuracy the amount which would have been available 
from that source, but I would estimate it at approximately 50% of the total 
claim (exclusive of currency, whose loss was apparently not compensable 
under the Malayan Commission Rules), or a net of approximately $220.00. 
According to the War Claims Rules, the claimant would therefore be deemed to 
have received that amount from the Malayan Commission, and it would there- 
fore have to be deducted from the present award as compensation otherwise 
provided for. 

I accordingly recommend that there be paid to the claimants the following 
amounts: 

(a) To Canadian National Railway Company, $1,736.00 as an award for 
loss of property at Hong Kong and Singapore, such payment to bear simple 
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interest from lst January 1946 at 3% per annum; subject to deduction of 
$220.00 deemed to have been received from the Malayan War Damage Commis- 
sion, with interest adjustment from an estimated date of 19th December 1953; 


(b) To Canadian National (West Indies) Steamships, Limited, $262,098.52 
as an award for loss of the S.S. “Lady Drake’, such payment to bear simple 
interest from 4th May, 1942 at 3% per annum; (that appearing to have been 
the actual date of sinking); 


(c) To Canadian National (West Indies) Steamships, Limited, $237,098.52 
as an award for loss of the S.S. “Lady Hawkins’, such payment to bear simple 
interest from 19th January 1942 at 3% per annum. 


As the Canadian National Railway Company owns all the shares in the 
Canadian National (West Indies) Steamships, Limited, the two claims are 
entitled to only one priority number rating. The recommended payments 
should therefore be consolidated in orders of Priority Nos. 3 (a) to 7 inclusive. 
My recommendation would be that the Canadian National Railway Company’s 
award be paid in full, and that the Steamship Company be paid sums sufficient 
to exhaust the balance of the orders of priority which are currently being paid. 


For the reasons mentioned by the learned Deputy Commissioner, I recom- 
mend that the portions of the claim referred to by him as Items 1 to 7 inclusive, 
and Items 11 to 13 inclusive, be disallowed. 


Dated this 16th day of October, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9232 
Re: Richard 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


The claimant contests the accuracy of the memorandum furnished by the 
Greek Department of External Affairs, to the effect that he was discharged 
from the Adelfoi Chandris on 5th May 1940, following his desertion by small 
boat at Dakar. After very carefully examining the evidence, I incline to the 
view that the date of the claimant’s discharge by the owners of the Greek ship 
is a typographical error in the transcript of the memorandum. The Adelfoi 
Chandris, according to the evidence, did not arrive at Dakar until about 22nd 
June 1940, and the claimant testifies that he was detained on board the ship 
until he escaped with a number of his crew mates by stealing a life boat about 
March 1941. 


As it is established that the claimant was enlisted as fireman on the Dago 
II on 38rd March 1941, and as he testifies that he was hospitalized on his arrival 
at Bathurst, B.W.A., I would infer that the date of his escape was sometime in 
February 1941. On that view of the situation, he would be detained at Dakar 
for approximately eight months by the Vichy French authorities. Though it is 
true that Canada was not at war with France, maltreatment awards have been 
made to a small number of claimants who were interned by the Vichy French 
military authorities, on the ground that the latter were collaborators of the 
occupying Germans. 
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It is true that the claimant was merely detained on his own ship, and was 
not removed to an internment camp, but apparently the conditions of detention 
were very oppressive. He does not complain of physical maltreatment, but 
merely of lack of food and lack of medicine during an epidemic of malaria. 


I would give the claimant the benefit of the doubt in this case, and 
recommend a nominal award of $50.00. 


I therefore reverse the recommendation of the Deputy Commissioner and 
recommend that the claimant be paid $50.00 as an award for maltreatment of 
himself whilst a prisoner of war in Europe, such payment to be in order of 
Priority No. (1-2). 


Dated this 28th day of March, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9247 
Re: Isabelle du Rosaire 


By a report dated November 5, 1956, I approved the report of Deputy 
Commissioner Marion, recommending the disallowance of this claim for mal- 
treatment and consequent injury to health, in common with several similar 
claims. 


In the course of my review at that time, the claimants had limited their 
submissions to the contention that they should be granted automatic awards for 
deprivation of liberty. As I pointed out in my report, the War Claims Rules 
preclude the recommending of awards for internment as such because interna- 
tional law permits a belligerent to intern enemy aliens or to restrict their 
liberty of movement. 


I have since had occasion to review very carefully a considerable number 
of claims by other groups of Canadians who were interned by the Germans in 
the same camp as the present claimant, namely Camp Vauban at Besancon. For 
the reasons mentioned in Cast No. 9650—Sister St. Louis de France, I have 
come to the conclusion that the internees in that particular camp suffered some 
degree of compensable maltreatment, and are, therefore, entitled to a modest 
award on a lump-sum basis. By analogy with the other cases to which I refer, I 
would fix the amount of such lump-sum award in the present case at $100.00. 


I am, however, still of the opinion that the claim for personal injury must 
be disallowed. The illness of which the claimant complains was a liver ailment, 
which is said to have necessitated one year’s rest and five years of diminished 
activity. Apart from the necessity of proof of pecuniary loss, there is not in the 
present case sufficient evidence to establish the claimant’s illness as being 
directly caused or substantially aggravated by the privations which she suffered 
during her relatively short internment at Vauban. For that reason, I feel 
obliged to confirm the previous recommendation for disallowance of the per- 
sonal injury branch of the claim. 


I accordingly amend the recommendation made in my report of November 
5, 1956, so far as the maltreatment claim is concerned by recommending that 
the claimant be paid $100.00 as an award for maltreatment of herself whilst a 
civilian internee in Europe, such payment to be in order of priority No. (1-2). 


Dated this 30th day of May, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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: CASE No. 9251 
Re: Mavec 


....1 therefore recommend that the claimant be paid $1464.65 as an award for 
damage to property in Yugoslavia, such payment to be in order of Priority No. 
3(a) and to bear simple interest from Ist January 1946 at 3% per annum. 


The claimant has subrogated the Government of Canada to his right to 
receive compensation from any alternative source. Following the suggestion of 
the learned Deputy Commissioner, I reserve any question as to the likelihood of 
receipt of such other compensation for consideration by the Treasury Board. 


Dated this 5th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9254 
Re: Piller 


This claim was heard orally by me at Ottawa on Wednesday, November 16, 
1955, the claimant being present accompanied by her counsel, Mr. Redmond 
Quain, Jr. The claim is for an award of compensation in the sum of 15,000 
deutschmarks for the loss of certain household furnishings, articles of clothing 
and other personal effects, due to war operations in Germany. 


The claimant and her husband were born and married in Germany, and 
their daughter Elizabeth was born in Germany in June, 1924. The claimant’s 
husband, Felix Piller, came to Canada toward the end of 1929 and settled in 
Renfrew, Ontario. The claimant and their daughter joined him in Renfrew in 
June, 1930. The son Fred was born in Renfrew in 1931. The husband and 
daughter were naturalized British subjects in Canada on June 2, 1936. The 
claimant was naturalized on May 5, 1939. 


In May, 1939, the family left Canada and returned to Germany. According 
to the claimant they had been urged by the husband’s father to return and take 
over the father’s gardening business near Witten. They lived with the father, 
who was a member of the Nazi party, until February, 1940, when they had to 
leave the father’s home. The claimant states that the reason for this move was 
that she and her husband could not obtain the father’s property as they were 
not German citizens and did not want to become German citizens. They then 
moved into an apartment in the town of Witten where the claimant’s husband, 
a bricklayer by trade, was employed by a local building contractor. They 
remained in Witten where the husband continued to be employed until Octo- 
ber, 1947, when they left Germany to return to Canada. On February 28, 1950, 
the husband died here in Ottawa. 


The property for which compensation is claimed was lost on December 12, 
1944, when the apartment building in which it was contained received a direct 
hit. The facts of the loss are well established by independent evidence. 


I feel some concern, however, regarding the conduct of the claimant and 
her husband in Germany during the war years. As Canadians in Germany, they 
were subject to detention and internment, as were all other Canadians in 
Germany at that time. Many Canadians were detained and interned, but they 
were not. Their son Fred, who was nine years old in 1940, was in Nazi schools 
first in Bavaria and subsequently near Strasbourg from some time in 1940 until 
September, 1944, and was clothed in Hitler Youth uniforms. Two of these 
uniforms are included in the lost effects for which compensation is now 
claimed. During the air raid in which their apartment was bombed the claimant 
and her two children had taken shelter in the basement of their apartment. She 
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testified that her husband was at the time in a ‘‘French prison in a safe place in 
an air raid shelter.’’ Questioned further on this point she testified that certain 
French prisoners of war, who were bricklayers by trade, had been assigned by 
the Nazi authorities to work for her husband’s employer, and that her husband, 
who understood French, worked with these prisoners. The prisoners were 
housed in a camp at the rear of the plant where her husband was employed. 
Her husband would go to this camp each morning, pick up his group of 
prisoners, take them to wherever they were going to work, remain with them 
during the working day, and deliver them back to their camp at the end of the 
day. When there was an air raid he would conduct the prisoners to an air raid 
shelter and remain there with them until the raid was over. This explains his 
presence in the French prison during the raid in which his own home was 
bombed. I take the following question and answer from the transcript of the 
evidence given by the claimant: 


Q: Your husband was in charge of this group of prisoners? 


A: Yes. They were bricklayers and my husband was a bricklayer and he 
could speak French. 


She also testified that she and her husband had to go every morning to the 
police station before work and salute Hitler’s picture. The whole tenor of her 
evidence is that she and her husband were coerced into doing many things that 
they would not otherwise have done, and that if they had not done these things 
worse might have happened to them. 


The claimant had acquired Canadian status only a few days before leaving 
Canada to return to Germany; her husband had acquired Canadian status less 
than three years before returning to Germany. In May, 1939, when the claim- 
ant and her husband disposed of practically all their possessions in Canada to 
return to Germany war was not very far off and indications of war with 
Germany were not lacking. Before the claimant and her husband reached his 
father’s home in Germany in July, 1939, after having spent some time in 
France and in Holland, war was getting still closer, and preparations for war in 
Germany were then well advanced. I have no doubt that all of this would be 
evident to the claimant and her husband, former citizens of Germany, and that 
when they elected to remain in Germany they realized the risk they were 
taking. 

There is no doubt that the conduct of the husband of the claimant during 
the war years, with which conduct the claimant is unavoidably associated, was 
not the conduct of a loyal Canadian. There are worse things than being 
interned, and cooperation with the enemy, even though such cooperation may 
have been obtained through fear of internment, is one of them. There can be no 
doubt, from the evidence given by the claimant herself, that her husband 
actively aided the enemy war effort, and that the claimant is thereby dis- 
qualified in so far as compensation from the War Claims Fund is concerned. 
The general rule is that where there was any voluntary cooperation with or 
assistance to an enemy, in any part of its war effort, on the part of a claimant, 
whatever his nationality, that claimant should be denied all participation in and 
should receive nothing out of the War Claims Fund, and in the case of the 
death of such a person no compensation in respect of his losses should be paid 
to his heirs, executors or administrators. In this case there is no doubt that the 
husband of the claimant associated himself with the German war effort. Had he 
not had the confidence of the German authorities he would not have been in 
charge of a group of French prisoners of war during their working hours. As a 
Canadian he could have refused to cooperate in this way with the Germans, in 
which case he and his family would in all probability have been interned with 
other loyal British subjects in Germany. His wife, the present claimant, was 
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well aware of what he was doing and acquiesced in it. The attitude of the 
claimant’s husband to the French prisoners of war who had to work under him 
may well have been sympathetic. Still, he supervised the work that they were 
forced to do and for which they were not paid, and this work was part and 
parcel of the German war effort. It would be an odd state of affairs, and I am 
sure the French prisoners of war would agree, if his aid to the German war 
effort were to be recognized by a payment of compensation to his widow from 
the Canadian War Claims Fund. 


For these reasons, I would recommend that the claim of this claimant be 
disallowed. 


November 21, 1955. 
(Sgd) JAMES FRANCIS, Q.C. 


Deputy War Claims Commissioner 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, which recommended disallowance of the claim on the ground of col- 
laboration by the late Mr. Piller with the German enemy in their war effort. 


On review, I have had the benefit of additional testimony of the present 
claimant, and of submissions by her counsel, as well as of an extensive 
investigation conducted with a view to determining more conclusively whether, 
or not, the deceased’s wartime activities in Germany constituted collaboration 
in the enemy’s war effort in the sense prohibited by the War Claims Rules. 


I fully agree with the opinion of the learned Deputy Commissioner as to 
the realized risk which the Piller family took when they elected to go to 
Germany and take up residence there at a time when preparations for war 
were so well advanced. As to collaboration, however, the only evidence which 
is available against Piller as the result of a most thorough enquiry, is that he 
was employed as a bricklayer by a construction firm named Franson at Witten, 
and that for a time he was supervisor of a number of French prisoners-of-war, 
who were also bricklayers. His wife testifies that he was mainly employed in 
the building of houses, and that she knew of no work that he ever did on 
military establishments or munition factories. The absence of any evidence 
respecting work on projects of a military nature is also evident in the reports 
of an independent official investigation. 


The expression “war effort” in its broadest sense would probably include 
all normal civilian activities in wartime, such as the feeding and housing of the 
citizens of the country. Without such civilian activities a nation’s war effort 
could not be maintained. But in the context of collaboration I think the 
expression “war effort” must be given more restricted meaning, such as the 
carrying out of actual war operations or direct employment in the preparation 
or distribution of military equipment, whether tangible or intangible. 


The conventions respecting treatment of prisoners-of-war permit them to 
be compelled to do work having “no direct connection with the operations of 
the war’’. Non-commissioned officers may be compelled to undertake supervi- 
sion of such work, and commissioned officers may volunteer for supervisory 
work. 


It is never suggested that the action of prisoners-of-war in doing or 
supervising such permissible work can be classified as “collaboration”. By 
analogy, I am of the opinion that the conduct of Piller, though not fully 
Canadian in its outlook, cannot be regarded as “collaboration or cooperation 
with or assistance to the enemy, in any part of its war effort”. 
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Mr. Piller died on 28th February 1950. He had become a naturalized 
Canadian on 2nd June 1936, and was a Canadian citizen up to the time of his 
death. He was therefore a Canadian at the time of the act occasioning his loss, 
as required by the War Claims Rules. He died intestate. 

The present claimant was granted Letters of Administration of her late 
husband’s estate by the Surrogate Court of the County of Carleton (Ontario) 
on 19th July 1955. The inventory on file in the Surrogate Court discloses that 
the present claim constituted the only asset of the Estate. It therefore appears 
that formal administration was sought for the sole purpose of prosecuting the 
claim, 

The Ontario Devolution of Estates Act, R.S.O. Cap. 103, s. 11(1), provides 
that the net value of an estate of $5,000.00 or less belongs to the widow 
exclusively. The present claimant will therefore appear to be the sole benefici- 
ary of her late husband’s Estate. 


Mrs. Piller became a British subject naturalized in Canada on 5th May 
1939. She has been a Canadian citizen under Section 9(1)(a) of the Citizenship 
Act since Ist January 1947. 

The eligibility of the Estate to claim, and of the widow to receive the 
benefit of an award, has therefore been duly established. 


The learned Deputy Commissioner finds that the facts of the loss of 
property in the apartment building in which it was contained on 12th December 
1944 are well established by independent evidence. For obvious reasons he found 
it unnecessary to make a finding as to the compensable value of the goods lost. 


In a claim presented to the municipal authorities at Witten on 12th 
February 1945 Mr. Piller estimated the loss of this household goods to be RM. 
8,500 to 9,000. On 5th July 1946 he revised his estimate to RM. 14,654 on the 
basis of a very detailed inventory then furnished for the first time. 


Apart from the fact that a considerable number of the items appear to have 
been overvalued, the basis of valuation was clearly cost price ‘without any 
deductions for wear and tear’’. It should be remembered that compensable 
value must, under the War Claims Rules, be determined on the basis of 
reasonable market value at 30th June 1939 with deduction for depreciation (if 
any) to the date of actual loss. Cost price, or value to the owner, cannot be 
accepted as the ultimate criterion. 


Many of the articles listed were of a very personal nature and such as to 
have little or no market value. Practically all consumer goods, however new, 
tend to depreciate in value once they have been used. I am of the opinion that 
the compensable loss should be fixed at Mrs. Piller’s original estimate of R.M. 
8,000 with a 20% deduction for depreciation. This would give a result of RM. 
6,800, or the equivalent of Canadian $2,720.00. 


On the claim filed with the Federal Republic of West Germany it was 
reported that an award on DM. 800 would be granted. It is not clear whether 
that amount was to constitute a final or an interim award. In either case its 
payment was apparently suspended for cancellation “by the granting of a 
compensation through the Canadian Government”’. 


The War Claims Rules, on the other hand, would clearly consider Germany 
as the primary source of compensation, and the War Claims Fund as a residual 
source. The amount which the Estate receives on the West German claim must 
therefore be deducted as “‘compensation otherwise provided for’’. 


Since, however, undue delay would result from postponement of my recom- 
mendation until I could assess with reasonable certainty the possibility of 
recovery of compensation from Germany, I proceed to make my recommenda- 
tion on the basis of the information now available, leaving it for the Treasury 
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Board, pursuant to S.4(4) of the War Claims Regulations to determine the 
portion of the payment and the time at which such portion may be paid out of 
the War Claims Fund. 


Subject to the foregoing reservation, I reverse the recommendation of the 
Deputy Commissioner, and I recommend that Mrs. Elizabeth Piller as adminis- 
tratrix and sole beneficiary of the Estate of Felix Piller, deceased, be paid 
$2,720.00 as an award for loss of property in West Germany, such payment to 
be in orders of priority Nos. 3(a) and 3(b) and to bear simple interest from Ist 
January 1946 at 3% per annum. 


Dated this 17th day of November A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9261 
Re: Black 


This is the claim of KX.115933, Lieutenant Allan William Black, R.N.V.R., 
for an award of compensation for maltreatment while a prisoner of war in 
Greece. 


Lieutenant Black was born at Brandon, Manitoba, on January 18, 1916, and 
has retained his Canadian status at all times. During World War II he served 
with the Royal Navy, having been granted a temporary commission with the 
Royal Naval Volunteer Reserve on February 5, 1942, and having been retired 
therefrom on July 7, 1947. 


On his Statement of Claim he declares that he was captured and taken 
prisoner from the vicinity of naval headquarters at Piraeus on December 14, 
1944, and taken to headquarters of ELAS (communist group) for interrogation. 
On the following day he was transferred to a civilian prison on the outskirts of 
Athens. Two days later he, with four other British service prisoners, started on 
a forced march northward through mountainous country arriving eventually at 
the city of Domokos, (Dhomokos). Six days later the forced march was 
resumed, on this occasion with three other British soldiers. After many hard- 
ships they reached Volos but continued the march to Larissa, (Larisa). Here 
they met several hundred other British prisoners, and here the claimant had his 
first hot meal in more than a month. After several days at Larissa they were 
suddenly forced to march again, this time in a southwesterly direction to 
Trekala, (Trikkala). When still north of Trekala they came in contact with the 
main body of prisoners on the march, 1058 in all. At about this time he was 
suffering severe pain from an abscess in the ear and was taken to a makeshift 
hospital where he remained until shortly after his ear trouble had improved, 
when he was liberated by the American Red Cross on a prisoner of war 
exchange and returned by truck to Volos. Here they were met by naval vessels 
which returned them to the Piraeus where they arrived on February 5, 1945. 


During the period between December 14 and February 5 the claimant 
claims to have experienced severe hardship and to have been physically mal- 
treated by his captors and guards. He states that he was horribly beaten at 
ELAS headquarters when he refused to divulge information of value to the 
enemy. He was again beaten and left unconscious on the floor of an old church 
at Domokos when he asked for food and a change of lodging. Altogether, he 
appears to have had a very bad time. 


The United Kingdom authorities confirm that the claimant was a prisoner 
in ELAS hands but it is not possible for them to obtain confirmation of his 
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experiences as a prisoner. The reason given for this almost complete lack of 
information is that the situation in Greece ‘was very fluid’. To say that the 
situation in Greece in December, 1944, was “very fluid” is a masterpiece of 
understatement. The country was then in the throes of a civil war, brought 
about by the efforts and manceuvring of rival political elements in a struggle for 
power. ELAS (National Popular Liberation Army) was the military arm of 
EAM (National Liberation Front) which itself was controlled by KKE (Com- 
munist Party of Greece). 


Going back to the beginning we find that following a three-hour 
ultimatum and a declaration of war the Italian army invaded Greece on 
October 28, 1940. The Greeks, supported by a small British force, resisted 
valiantly until April, 1941, when the Germans attacked from Yugoslavia and 
Bulgaria and overran the country. The Greek Government then established 
itself in London. EAM/ELAS was created in September, 1941, as a resistance 
movement. Other similar movements were soon created, among them EDES 
(Greek Republican Liberation League), EKKA (National and Social Libera- 
tion) and PAO (Panhellenic Liberation Organization) being the stronger. By 
October, 1943, EKKA and PAO had been eliminated by ELAS and the contest 
for power was left to the communist ELAS and the republican EDES. These 
two groups fought with each other from October, 1943, to February, 1944, when 
an armistice was arranged between them, and the resistance work was 
resumed. The liberation of Greece was then advancing, and as it progressed the 
Government decided that all guerilla forces should be controlled and disarmed. 
EAM refused to disarm ELAS as long as other (by now Government) forces 
were allowed to operate. By November, 1944, it was clear that a trial of 
strength between EAM and the Government was impending. The issue came to 
a head on Sunday, December 3, when a demonstration organized by KKE in 
Athens was fired on by police and several demonstrators were killed. From 
then until January 15, when hostilities ceased, there was intense civil war, with 
EDES on the Government side and ELAS anti-Government. British troops in 
Greece were ordered to resist the Elas attack. 


I have found it necessary to outline the situation in order to deal with this 
claim which, as far as I am aware, is the only one made by a former prisoner of 
ELAS. I think I should say here that we were not at war with the Greeks, they 
were our Allies, and that British intervention in the struggle was solely for the 
purpose of restoring order. As Field-Marshal Alexander said in his report on 
the disturbances, it became impossible for us ‘“‘to allow the destinies of a 
country for which we had been made responsible by inter-Allied agreement to 
be settled by armed revolution”. In the House of Commons on December 5 Mr. 
Churchill said: 


“Whether the Greek people form themselves into a monarchy or a 
republic is for their decision; whether they have a Government of the Left 
or Right is a matter for them. But until they are in a position to decide, we 
shall not hesitate to use the considerable British Army now in Greece, and 
being reinforced, to see that law and order are maintained.” 


It is abundantly clear, I think, that British intervention in the civil war in 
Greece was simply to maintain law and order in that country. In other words, 
it was a police operation of a definitely restricted character. It was unfortunate 
that members of the British forces fell into the hands of the ELAS organization. 
They no doubt experienced great hardship and may also, as the claimant 
claims, have suffered maltreatment. But as neither the United Kingdom nor 
Canada was at war with Greece the claimant was not a prisoner of war within 
the meaning of the War Claims Rules and on this ground alone his claim for 
compensation for maltreatment must fail. 
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There is still another ground that prevents the claimant from successfully 
establishing his claim. The War Claims Funds, from which maltreatment 
awards are paid, was constituted by the pooling of German and Japanese assets 
in Canada, to provide in some measure against war losses suffered by Canadi- 
ans for which those countries have been held responsible. Neither the Germans 
nor the Japanese had any direct responsibility for the civil war in Greece in the 
winter of 1944-45, and it can hardly be expected that German assets should be 
used to compensate for maltreatment inflicted by a resistance group which 
fought and harassed the Germans in Greece throughout the whole of their 
occupation of that country. 


For the reasons stated the claim of this claimant cannot succeed and must 
therefore be disallowed. 


May 12, 1955. 
(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


Note: Disallowance approved by Chief Commissioner September 17, 1955. 


CASE No. 9274 
Re: Baier 


Pursuant to my Report of 9th November 1955, this claimant received 
payment from the Treasury Board, in respect of his claim for war losses in 
West Germany, of three capital amounts totalling $9,780.20 and of interest 
totalling $3,481.75. 


At the time of the hearing before Deputy Commissioner Hyndman, who 
reported his findings to me on 6th October 1955, there appeared to be consider- 
able doubt as to the probability of the claimant’s receiving any compensation 
from Germany, but my recommendation of an award of $11,560.40 at that time 
was made subject to deduction of such ‘“‘compensation otherwise provided for” 
as the claimant might later receive or be deemed to have received. 


The payments approved by the Treasury Board were accordingly made to 
the claimant on the condition of his assigning to Her Majesty his entitlement to 
receive full or partial compensation from Germany. 


The original award by this Commission was based on the claimant’s loss of 
a one-third interest in a destroyed building in Cologne, computed at $9,000.00, 
and of a similar interest in the contents computed at $2,560.40. 


More recently, additional information has become available, which would 
vary the original award in three respects:- 


(1) According to German law, the contents of the building were the 
property of the claimant’s mother at the time of their destruction. The claimant 
did not acquire any title to them until his mother’s death in 1957 and therefore 
would not have any entitlement in this respect under the War Claims Rules. 


(2) Under German law, the ownership of the building at the time of its 
destruction was vested in the mother and the two children in the proportions of 
one-quarter, three-eights, and three-eighths, On the basis of the valuation of 
$27,000.00 assessed by the Deputy Commissioner, this would increase the claim- 
ant’s capital loss on this item from $9,000.00 to $10,125.00. 


(3) As the result of competent presentation of a claim against Germany, 
an award has become available relative to the destruction of the building alone 
in an amount approximately equivalent to Canadian $2,829.51. 


EDITED REPORTS OF CASES BEFORE COMMISSION 497 


The foregoing factors lead to an amendment of the claimant’s award to the 
following effect: 


HO LAA Uta AW TO MODUINCINIS )) i. Se cee ee des oe elec cece es $10,125.00 
ess CAD ta Day Neil CLOIIIAL Cu. oss c0 0 pielere ie aha ouerniee aie 9,780.20 
nC CmOLe COIL IMA ALON Wiese es clon bere ek sabes oe 344.80 


I therefore recommend that this balance of $344.80 be released to the 
claimant and that the remainder (of approximately $2,484.71) available under 
his assignment to the Crown of his entitlement against Germany be retained 
for the credit of the War Claims Fund. 


There remains for consideration the potential claim of the Fund for com- 
pensation in respect of interest relative to the capital overpayment of $2,484.71, 
both before and after the date of overpayment in July 1960. 


In view of the utmost good faith and cooperation displayed throughout by 
this claimant and his solicitors, and in view of the considerable legal expenses 
incurred by the claimant in prosecuting his claim both here and in Germany, I 
am disposed to recommend that the Fund’s potential claim respecting interest 
be waived. 


Dated this 12th day of November, A.D. 1965. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9277 
Re: Edmonds 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further arguments in support of the 
contention that the recommendation of the Deputy Commissioner should be 
reversed and an award recommended. 


The claimant’s present submission is to the effect that the Deputy Commis- 
sioner’s recommendation is contrary to the evidence, particularly in view of the 
affidavit of one Dr. Hurley, which was filed between the time of the hearing and 
the making of the Deputy Commissioner’s decision. 


The learned Deputy Commissioner gave very careful consideration to this 
claim, on the basis of an oral hearing and supplementary affidavit evidence. 
From a careful review of the claim, I am unable to say that the Deputy 
Commissioner’s decision is perverse or even unreasonable in the circumstances. 
It would therefore be very difficult, if not improper, for me to attempt to 
reverse the Deputy Commissioner’s decision. The evidence submitted appears to 
lack the cogency of proof which is necessary for the establishment of a claim of 
this nature. 


Having reviewed the Deputy Commissioner’s report, I approve it without 
variation, and I accordingly recommend that the claim be disallowed. 


Dated this 9th day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9278 
Re: Fitzgerald 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has also been notified, in pursuance of the provisions of Rule 
of Procedure no. 20, that, for the reasons applied in a group of similar cases, I 
felt bound to reverse the decision of the Deputy Commissioner and to recom- 
mend disallowance of the claim. I drew particularly to the attention of the 
claimant the case in which a member of the Canadian armed forces was 
returning from leave at his own expense, and therefore contended that he was 
in a different position from a member of the services who might be travelling 
on draft, or from one station to another. 


The present claimant now submits information to the effect that he was not 
travelling on leave at his own expense when the “Lady Hawkins” was torpe- 
doed, but that he was travelling on special leave with expenses provided, 
owing to the temporary disablement of the naval vessel to which he had been 
attached. 


This distinction makes no difference whatever to the merits of the present 
claim. Reference was made to the case of the servicemen on leave merely to 
indicate that a man on leave cannot be considered to be in a better position as 
regards claims for loss of personal belongings than a man on actual service or 
on transfer from one station to another. 


As indicated in CASE No. 5332—John Fillmore O’Brien, the relevant provi- 
sion of the War Claims Rules is set out at page 58 of the Report of the Advisory 
Commissioner: 


“One class of exceptions to the losses enumerated above as compensable 
should, however, be established. These losses as enumerated would include 
certain losses of personal belongings by members of the Canadian armed 
forces lost, stolen or looted. I am informed that the understanding has 
always been that members of the armed forces, if they took with them 
personal belongings on service, did so entirely at their own risk and in my 
opinion losses of such belongings should not be compensable out of the 
War Claims Fund.” 


The Advisory Commissioner’s comments are perhaps too concisely 
expressed to give a complete picture of the situation. As a matter of fact, the 
several branches of the armed forces had somewhat elaborate regulations 
providing for compensation, within certain limits, to members of the respective 
services for loss of personal belongings. Members of the respective services 
were expected to familiarize themselves with those regulations, and with the 
limits of compensation thereby provided, as well as with the fact that they 
should insure their personal belongings against war risks which were beyond 
the limits of compensation provided by the regulations. They were also, upon 
discharge, given a specific opportunity of making a claim for loss of personal 
effects. 


In the light of this situation, it is necessary to interpret the comments of 
the learned Advisory Commissioner by assigning to the last sentence the 
following meaning: 


“T am informed that the understanding has always been that members of 
the armed forces, if they took with them personal belongings on service, 
did so entirely at their own risk except insofar as any loss might be 
compensable by the service regulations of their respective branches of the 
armed forces, and in my opinion losses of such belongings should not be 
compensable out of the War Claims Fund.”’ 
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On a very careful consideration of all the circumstances, I am of the 
opinion that the Commission has no authority to recommend compensation for 
losses of personal belongings taken with them by members of the armed forces. 


Having reviewed the Deputy Commissioner’s report, I therefore reverse his 
recommendation and I recommend that this claim be disallowed. 


Dated this 5th day of April, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9279 
Re: Strickland 


....I have reached the conclusion that in the present case there is evidence 
that the death of the deceased Mrs. Strickland caused a general dislocation of 
arrangements in the family to which she belonged. As a consequence there 
appears to have been a resulting pecuniary loss to her husband and her 
surviving children, each of whom appears to have been a Canadian, within the 
meaning of the War Claims Rules, at all relevant times. It is, of course, difficult 
to compute the quantum of such pecuniary loss with any degree of arithmetical 
accuracy; but, putting myself in the position of a jury in an analogous civil 
case, I am inclined to estimate it in the amount of $400.00 in the case of the 
husband (who remarried on the 16th July 1948) and $200.00 in the case of each 
of the surviving children.... 


Dated this 10th day of March, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9288 
Re: Gruber 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has personally submitted a written argument in support 
of the contention that the Deputy Commissioner’s disallowance should be 
reversed and an award recommended. 


The claimant relies partly on ‘‘consideration from a humanitarian angle’’. 
This aspect of the case is, of course, one which the War Claims Rules do not 
permit the Commission to entertain. The claim must be decided solely on the 
question of whether, or not, the loss which the claimant suffered is compensable 
under the provisions of the Rules. 


The claimant, however, goes on to emphasize previous submissions to the 
effect that his loss was a compensable one owing to the fact that the confiscation 
on the enterprise in which he was a partner (namely Placek & Co.) was 
carried out in Czechoslovakia by the German authorities, who were not recog- 
nized by Canada as a lawful government, and that the confiscation was there- 
fore invalid and void. The looting and destruction of the business in 1945, when 
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the war was drawing to a close, would therefore, in the claimant’s submission, 
constitute an operation of war during the period when he was a Canadian 
national. 

In his report in Case No. 4493—Placek, which should be read in conjunc- 
tion with his report on the present claim, the learned Deputy Commissioner 
found that the “Germans forcibly took possession of the partnership assets in 
March 1939 or January 1940, and disposed of the contents and merchandise in 
the ordinary course of business, replacing them with others from time to time, 
there having been at least six turnovers of the merchandise during the German 
occupation (with the result that) the original merchandise must have been 
disposed of and have disappeared long prior to 1944, when claimants became 
naturalized in Canada.”’ 

I agree with the opinion of the Deputy Commissioner that any loss which 
the claimant suffered through the confiscation and sale of the stock-in-trade in 
which he had an interest must be held to have occurred at the time of the 
confiscation or sale. It is therefore unnecessary to determine whether such loss 
would be related to the seizure of the actual goods, or whether it would be in 
the nature of a money claim, as in either case it would have arisen before the 
claimant became a Canadian, and would therefore not be compensable under 
the War Claims Rules. 

I am, on the other hand, of the opinion that a fair inference may be drawn 
from the evidence that some portion of the stock-in-trade, and particularly of 
the operating equipment owned by the partnership, would remain on the 
premises until after the claimant became a Canadian, and would be the subject 
of illegal confiscation, looting or destruction during the latter months of the 
war, the period in respect of which the claimant is eligible to claim. 


It is obviously extremely difficult to estimate with any degree of precision 
the identity or value of the goods which may have been lost or destroyed 
during the compensable period. Naturally, any of the original articles which 
still remained in stock in 1944 and 1945 would constitute the less saleable 
portion of the former stock, and must be taken to have depreciated very 
considerably from their earlier values. As to the items of equipment used in the 
operation of the business, they must be assumed to have depreciated very 
considerably from wear and tear during the difficult years of the war. The best 
I can do it to place myself in the position of a jury, and in that capacity I 
would estimate at $4,000.00 the compensable value of the claimant’s share of 
the partnership assets which were lost or destroyed by looting or other opera- 
tions of war in the period between the claimant’s naturalization on 24th May 
1944 and the termination of hostilities on 8th May 1945. 

I therefore reverse the recommendation of the Deputy Commissioner, and I 
accordingly recommend that the claimant be paid $4,000.00 as an award for loss 
of property in Czechoslovakia, such payment to be in orders of Priority Nos. 
3(a) and 3(b) and to bear simple interest from 1st January 1946 at 3% per 
annum. 


Dated this 9th day of April, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


NoTE: Expenses reserved and later allowed at $120.00 on 14th May 1959. 
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CASE No. 9292 
Re: Byrne 


Since making my report dated 8th June 1956 on the above noted claim for 
the death of the late William Aron Byrne I have had the opportunity of further 
reviewing this claim in conjunction with a number of somewhat similar claims. 


I have reached the conclusion that in the present case there is evidence 
that the death of the deceased caused a general dislocation of arrangements in 
the family to which the deceased belonged. As a consequence there appears to 
have been a resulting pecuniary loss in addition to that for which specific 
compensation has been awarded pursuant to my previous Report. 


It is, of course, difficult to compute the quantum of such pecuniary loss 
with any degree of arithmetical accuracy; but, putting myself in the position of 
a jury in an analogous civil case, I am inclined to estimate it in the additional 
amount of $2,700.00. 


Dated this 8th day of January, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


NotTE: Extract from Recommendation of June 1956: 


“Mr. James Alexander Winter, Registrar of the Supreme Court of Newfound- 
land, has expressed his willingness to act as Trustee for the minor beneficiaries 
of the award. This consent has been given with the approval of the learned 
Chief Justice of the Supreme Court of Newfoundland. I therefore consider it 
proper, in pursuance of the suggestion of the learned Deputy Commissioner, 
that the shares of the minor children Ruby Byrne and William Aron Byrne be 
paid to Mr. Winter in trust for them.” 


CASE No. 9295 (11 IT) 
Re: Massei 


...In respect to the costs incurred by the claimant in Italy in establishing his 
claim, the Deputy Commissioner (Francis) points out that the amount recom- 
mended is the largest award for expenses which has yet been recommended by 
the Commission on any “Italian’”’ claim, although the present case involves only 
one parcel of property, whereas other claims have involved two or more 
parcels. Some of the items charged by the claimant do not appear to be 
compensable, such as taxi and train fares, as inconvenience and personal 
expense are always inevitable in the establishment of a claim of this nature. 
Other items of expenditure do not appear to have been necessary for the 
purpose of the Commission, such as the translation from Italian to English of 
documents of title, surveyor’s estimates, and other similar documents. The 
Commission prefers to receive these documents in the original language, and 
has facilities for having them translated without expense to claimants. 


In all the circumstances of the case, I am of opinion that the amount 
recommended by the learned Deputy Commissioner as compensation (30,000 
lire) for expenses is reasonably adequate, and fully in line with awards 
recommended in comparable cases... 


Dated this 22nd day of December, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9303 
Re: Franciscains 


This is a claim for property loss in Japan in the sum of $151,197.05, 
including $110,594.25 for destruction of the building of the hospital of St. 
Francis of Nagasaki, and $40,602.80 for furnishings destroyed in the hospital 
and in two other buildings. There are additional claims for loss of movable and 
damage to immovable property, all situated in Japan, bringing the grand total of 
the compensation claimed to the sum of $173,554.23. 


It became evident that the most important question to be decided in 
connection with this claim concerned the availability of “‘satisfaction otherwise 
provided for” in the form of potential compensation from the Government of 
Japan under the Treaty of Peace with that country. I accordingly appointed 
Deputy Commissioner Choquette as a Special Examiner for the taking of viva 
voce evidence with particular reference to the question whether the claimant 
presented a claim under the Treaty of Peace with Japan, and, if so, what 
disposition was made of such claim; and, if not, why the claimant did not 
present such a claim under the Treaty. The learned Deputy Commissioner held 
an oral hearing and returned to me the depositions then taken. 


From the evidence taken before the learned Special Examiner, as well as 
from other materials on record and from the admissions of Counsel, it appeared 
that neither was any compensation received by the claimant under the Treaty 
of Peace with Japan, nor did the claimant present any claim or application 
directed towards the securing of such compensation. 


I thereupon intimated to the claimant my opinion that it would be neces- 
sary to recommend disallowance of the claim on the ground that the claimant 
had been remiss in seeking available alternative compensation which would 
have been in excess of the amount which this Commission could award from 
the War Claims Fund. Compensation for property destroyed or damaged by 
operations of war is computed, under the Treaty of Peace with Japan, as the 
cost of replacement at the time of compensation in or about the year 1955. All 
materials before the Commission indicate that, in cases of destruction of, or 
damage to, immovable property, or movable property of the nature lost by the 
claimant, the Japanese Treaty awards would be more than sufficient to include 
compensation based on the 1941 reasonable market values prescribed by the 
War Claims Rules as well as interest from lst January 1946. 


The claimant proceeded to submit a series of arguments in opposition to 
the disallowance of its claim. Counsel, in the first place, raised a number of 
general objections to the jurisdiction and functioning of the Commission. I 
have dealt with those preliminary objections in some detail in CASE No. 
6078-Rev. Rosario Renaud, and my comments regarding them in that case 
apply also here. 


More specifically, Counsel for the claimant contends that the principle 
of “satisfaction otherwise provided for’ should not be applied in the present 
case for two principal reasons: (a) the claimant was unaware of the availability 
of alternative compensation from the Government of Japan under the Treaty of 
Peace; (6) notice to this Commission of the claimant’s intention to apply for 
compensation for war damages occurring in Japan was compliance with the 
claimant’s obligation to seek with reasonable diligence any compensation which 
might be available as an alternative to an award from the War Claims Fund. In 
other words, Counsel contends that the War Claims Commission was an agency 
of the Government of Canada and was, upon receipt of notice of the claimant’s 
claim, under obligation not only to determine its validity under the War 
Claims Rules, but to see that it was duly prosecuted as a claim under the 
Treaty of Peace with Japan. 
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I am unable to agree with the contentions of learned Counsel, for the 
following reasons: 


1. This Commission is a body established for the consideration of individual 
claims against the War Claims Fund. It is not a department or agency of the 
Government of Canada, and has no obligation, or function, to present claims of 
Canadians against the Japanese Government, or against any alternative source 
of compensation. 


It is true that the War Claims Rules provide for the assessment by the 
Commission of compensation which may be available from alternative sources, 
but the obligation of such assessment is limited to the deduction of such 
alternative compensation, whether received or deemed to have been received 
by a claimant, and does not in any way extend to the presentation of claims to 
foreign countries on behalf of Canadian claimants. 


2. Though the Treaty of Peace with Japan envisages the presentation of 
claims made by Canadians through the Government of Canada, I take that to 
mean that claims are to be presented through the Government of Canada at the 
instance of the individual claimants concerned, and that the Government did 
not undertake the obligation of originating the presentation of individual 
claims. 


3. A claimant who has failed to present a claim for compensation which he 
_knew, or ought to have known, was available, is deemed to have received such 
compensation as he would have received but for his neglect or default. As 
above mentioned, I regard the onus of inquiry as being upon a claimant with 
respect to compensation available from the Government of the country in 
which the loss occurred. If a claimant did not make reasonable inquiries, he 
must be held to have been negligent. 


4. Although I regard express notice to a claimant of the availability of 
compensation from an alternative source as being unnecessary to fix upon such 
a claimant the obligation of inquiring into, and prosecuting a claim against such 
alternative source, there is ample evidence before the Commission in the 
present case to indicate that the claimant had both express and implied knowl- 
edge of the availability of compensation under the Treaty of Peace with Japan, 
and neglected to prosecute a claim in spite of such knowledge. 


(a) A number of Missionary Orders of the Roman Catholic Church in the 
Province of Quebec, including the claimant corporation, organized what was 
known as the Comité National d’Entr’aide Missionnaire du Canada, for the 
purpose of pooling information regarding war losses and providing a secretariat 
for the purpose of assembling and distributing such information. The Director 
of this organization was Rev. Rosario Renaud, who informed the War Claims 
Branch of the Office of the Custodian, Department of the Secretary of State, of 
the formation of the group and of his appointment as Director General. He also 
attached to his communication a list of the corporations (including the claimant 
corporation), who were members of the Comité so formed. On 6th August 1953 
the Director of the War Claims Branch forwarded to Rev. Renaud a notification 
of the availability of compensation, under the Allied Powers Property Compen- 
sation Law, for loss of property in Japan during the war in the Pacific. He 
included in his communication a copy of the Statute in question and offered to 
provide official instructions, and the relevant documents and forms on request. 
Father Renaud acknowledged this communication on 10th August 1953, and 
intimated his intention of calling upon the Director of the War Claims Branch 
about two weeks later to discuss matters relating to war claims. Apparently, 
however, nothing further was done by Father Renaud or by the claimant 
pursuant to the Director’s communication. 
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(b) In CASE NO. 3061—La Congregation de St. Dominique, it was found, on 
the basis of a voluntary admission in writing by the mandated representative of 
the claimant in that case, that the claimant had voluntarily abstained from 
making any claims against the Government of Japan on specific instructions of 
the Papal Delegate to Japan. Other materials on record indicate that the 
instruction so given by the Papal Delegate was applicable to all Roman Catholic 
organizations which had been engaged in missionary work in Japan and had 
suffered war losses in that country. Such a directive would appear to have been 
inspired by the wish to maintain good public relations with the government 
and people of Japan in the interests of future missionary work in that country, 
and the same practice of abstention from claims seems to have been followed 
by Protestant denominations as well. 


(c) There is on file with the Commission a statutory declaration made by 
an official of the Department of External Affairs of the Canadian Government, 
who was attached to the Canadian Embassy in Tokyo from 1953 to 1956, to the 
effect that on 21st May 1953 a letter was dispatched by registered mail and 
special delivery to those Canadians in Japan (including Rev. Prudent Monfette, 
who was then Provincial of the Franciscan Order in Japan, and Brother Ernest 
Casgrain, a member of the same Order; and including the Catholic Diocesan 
Corporation of Sendai) who, from information available at the Embassy might 
be considered to have grounds to file compensation claims against the Japanese 
Government under Article 15(a) of the Treaty of Peace with Japan. To that 
letter was attached a translation of Law 264, and copies of the relevant 
regulations and forms for use by claimants in the presentation of claims. The 
deponent goes on to state that on 29th September 1953 a similar letter (without 
the attachments) was dispatched by registered mail to the prospective Canadi- 
an claimants in Japan who had not acknowledged the letter of 21st May. The 
deponent further states that between June and October 1953 he met Father 
Prudent Monfette in Japan, at least once and possibly twice, and discussed with 
him the matter of compensation claims. 


I drew this statutory declaration to the attention of Counsel for the present 
claimant, not with a view to accepting its contents as conclusive proof, but with 
a view to inviting discussion and further evidence, if necessary, relating to its 
subject matter. Counsel took strenuous objection to my use of the statutory 
declaration on the grounds that it had not been produced in open court and that 
the claimant had not had an opportunity of cross-examining the deponent. He 
intimated that he had instructions to the effect that Rev. Monfette and Brother 
Casgrain would be brought from Japan to give evidence in contradiction of the 
declaration. 


I intimated that the appropriate ground work had not yet been laid for the 
incurring of such a large expense, but that if the Reverend members of the 
claimant Order would state their proposed evidence in the form of an affidavit 
or statutory declaration I should then be in a position to decide upon the 
desirability of a further oral hearing at which they might give their evidence, 
and at which the official of the Department of External Affairs would be 
available for cross-examination. There was then submitted to the Commission a 
document signed by Brother Casgrain, which was not declared before an official 
authorized to take declarations, but which denied any notice or knowledge, at 
the relevant time, of the availability of the Japanese award. This document was 
returned to Counsel for the claimant on 22nd November 1957 with the request 
that it, as well as the proposed declaration of Rev. Monfette, should be attested 
before a duly authorized official. On 27th December 1957 learned Counsel 
wrote to the Commission, informing us that neither Rev. Monfette nor Brother 
Casgrain was prepared to furnish a sworn statement confirming their previous 
denial of notice or knowledge of the availability of the Japanese award. 
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‘Apparently, in the interval, Rev. Monfette had personnally visited the Secretary 
of the Canadian Embassy at Tokyo and as a result of his conversation there he 
was unable to furnish the proposed affidavit. 


As I have mentioned above, I do not consider express notice to be an 
essential factor in fixing upon a claimant responsibility for neglect in prosecut- 
ing a claim against an alternative source of compensation. Nevertheless, from 
the point of view of courtesy, the available materials indicate fully that the 
claimant corporation, its members and representative Comité, had express, as 
well as implied, notice and information regarding the availability of Japanese 
awards. 


I am also convinced that, if the claimant had duly presented a claim under 
the Japanese Treaty, it could have secured compensation substantially in excess 
of that which could be awarded under the War Claims Rules, including 
interest. Such available compensation must therefore be deemed to have been 
received from the Government of Japan, with resulting cancellation of any 
award which might otherwise have been recommended from the Canadian War 
Claims Fund. 


I therefore recommend that this claim be disallowed. 
Dated this 24th day of October, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9309 
Re: Arcand 


The instant claim, for maltreatment and death, was held at Montreal on 
April 4, 1955. It was filed by the “Syndics Apostoliques des Fréres Mineurs ou 
Franciscains du Canada”’, a Canadian Religious Corporation, of which the late 
Father Didace (Léon) Arcand, a Canadian by birth who died at Chefoo (China) 
on February 8, 1952, was a member. The claimant corporation claims that it 
stood in loco parentis to the deceased, and for the purposes herein, it must be 
considered as his beneficiary. The claim, in the amount of $7,652.80, states the 
following facts: 


(a) Maltreatment.—According to Form E, the deceased was detained dur- 
ing 1162 days at the following places: 


Chefoo: Temple Hill, from May 11, 1942 to August 15, 1943 
Peking: Franciscan House, from August 16, 1943 to August 16, 1945. 


According to the War Claims Rules, p. 55, v. fr. p. 60, and previous 
decisions when the victim dies, the award for maltreatment serves for the 
benefit of his dependants only. In the present case, it was the other way around, 
the deceased person being a dependant of the beneficiary and not the benefici- 
ary who was a dependant of the deceased. Therefore, this part of the claim 
cannot be entertained. 


(b) Personal Injury.—According to Father Blais’ testimony, it would 
appear that after the deceased’s liberation, he came to Canada for a one-year 
rest, that he then returned to China to pursue his Ministry, and that he died in 
a Communist jail, at Chefoo on February 8, 1952. Here, the death occurred 
subsequent to World War II, which, indeed, is not awardable under the Rules as 
applicable to the present claim. The only question to decide is: Was the 
deceased’s inactivity, for which an award of $4,660.00 is claimed, due to 
maltreatment, or was it due solely to incarceration and a state of war, regard- 
less of maltreatment. In the absence of any medical or other evidence substan- 
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tiating the nature of the pains endured by the claimant, and their causal 
relationship with the alleged maltreatment, this part of the claim cannot be 
entertained either. Furthermore, the $1,830.80 item respecting a “trip to Cana- 
da for health purposes (return trip)” cannot be awarded according to the 
Rules. 


The claim is disallowed. 


Dated at Quebec City, this 11th day of November, 1957. 


(Sgd) FERNAND CHOQUETTE 
Deputy War Claims Commissioner 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has omitted presentation of further materials with the 
exception of general objections to the jurisdiction and proceedings of the 
Commission, to which I have referred in detail in my report on CASE NO. 
6078—Reverend Rosario Renaud. 


As to the claim for maltreatment, an award under this heading is regarded 
by the War Claims Rules as being in the nature of a solatium and as being of a 
highly personal nature with reference to the person maltreated. If the latter 
dies before receiving an award, his award survives for the benefit of his 
personal dependents, but not for the benefit of his estate or of any person or 
corporation outside the restricted list of dependents enumerated in the Report 
of the Right Honourable Advisory Commissioner. For these reasons, it is not 
possible to recommend the granting of a maltreatment award to the religious 
Order of which the late Father was a member, even though it may be 
successfully contended that the Order stood in loco parentis to the member 
concerned. I have therefore no alternative, under the provisions of the War 
Claims Rules, but to approve the recommendation of the Deputy Commission- 
ner (See CASE NO. 6766 concerning the death of Sister Marie Catherine 
Agnes). 

As to the claim for personal injury, I agree with the conclusion of the 
learned Deputy Commissioner that the evidence is not sufficient to establish 
causal relationship between maltreatment and the illness which intervened 
between the liberation and death of the late Father Arcand. The claim for 
expenses of voyage to Canada is not allowable under the provisions of the War 
Claims Rules. 


Having reviewed the Deputy Commissioner’s report, I approve it without 
variation. 


I accordingly recommend that these claims be disallowed. 
Dated this 29th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9315 
Re: Heller 


Deputy Commissioner Francis has submitted to me his recommendations 
dated 20th October 1955 and 14th May 1956 respecting the claims for loss of 
properties and rentals in Germany; also his report dated 3lst January 1959 
with respect to claims for loss of property in Warsaw, Poland. 
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The claimants have been furnished with a copy of each of the Deputy 
Commissioner’s reports. I have also notified them, pursuant to the provisions of 
Rule of Procedure No. 20, that I considered it necessary to revise the Deputy 
Commissioner’s recommendations downward in the following respects: 


(a) That the claims for losses in Germany, with the possible exception of 
that respecting No. 55 Konstanzerstrasse, should be disallowed on the ground 
that the properties concerned were not owned by the claimants at the time of 
the war losses; 


(b) That the award for loss of property in Poland should be reduced to a 
sum in the vicinity of $100,000.; 


(c) That the award to Paul Heller for loss in Poland might have to be 
reversed and his claim disallowed unless more specific evidence could be 
produced to establish that the loss took place at a time when he was a Canadian 
national. 


(d) That any award for confiscation of rentals, being in respect of a 
“money claim’ must be converted into Canadian currency at the rate of 
exchange prevailing on 30th December 1949, instead of at the 1939 conversion 
rate applied by the Deputy Commissioner. 


Samuel Heller became a Canadian national on 15th September 1943, and 
Paul Heller on 20th July 1944. 


On review of the Polish claim, the claimants have submitted a written 
argument, supplemented by additional evidence, in support of the contention 
that the destruction of the property clearly took place at a time when both 
claimants were Canadians, and that the total award recommended by the 
Deputy Commissioner was, if anything, too low. 


Among the new evidence submitted is a certificate of the Division of 
Architecture and Building Inspection, Board of the National District Council 
for Warsaw—Old City, to the effect that the building concerned was burned 
down and destroyed during the Warsaw uprising. It is well known that the 
uprising began on lst August 1944, and that the resulting fighting and destruc- 
tion continued for approximately two months. This new evidence officially 
supports the finding of the Deputy Commissioner that the building was de- 
stroyed by war operations in August or September of 1944. At that time both 
claimants would be Canadian nationals, and they have continued to be such 
ever since. 


As to the quantum of the loss involved, I am now inclined to agree with 
the claimants that the evidence indicates a pre-war value of the building 
probably in excess of the award recommended by the Deputy Commissioner. It 
is hardly to be supposed, however, that the building would be kept in its 
former good condition throughout the five trying years to which the City of 
Warsaw was subjected before the destruction of the property. Allowing for the 
resulting depreciation, my present opinion is that the Deputy Commissioner’s 
award is as fair an estimate as can be reached of the value of the property at 
the time of the loss. I approve his reeommendation accordingly. 


As to the claims for losses in Germany, Mr. R. H. Tupper appeared before 
me at Ottawa and supplemented his written argument by a very competent 
oral presentation in support of the contention that awards should be main- 
tained for the loss of the German properties. He contended that the purported 
confiscations of the properties in Germany were ultra vires of the officials who 
carried them out and were void for that and other reasons, including the 
illegality of confiscations made on the basis of race or alien nationality, as well 
as the applicable measures of post-war restoration. 
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After a very careful consideration of Mr. Tupper’s submissions, I am firmly 
of the opinion that the German properties, with the possible exception of No. 55 
Konstanzerstrasse, were confiscated by the established German authorities 
before the claimants acquired Canadian national status, and that the claimants 
were not, by German law, the owners of the confiscated properties at the time 
of the damage by operations of war. I therefore feel bound to follow the 
principles and formulae adopted as a result of a series of meetings of the 
Deputy Commissioners in February 1958 and applied in such cases as No. 
1486—Whitehead, Nos. 9890 and 9891—Lourie, No. 9623—Mahler, and No. 
9869—Kahn. 


Those principles may be summarized as follows: 


NoTE: for these principles, see Case No. 1486—Re: Whitehead. 


According to the findings of the learned Deputy Commissioner the owner- 
ship of all the properties involved, with the exception of No. 55 Konstanzer- 
strasse, was confiscated by the German Government toward the end of 1940, 
but they were re-vested in the claimants under post-war measures of restora- 
tion. Following Item No. 3 of the foregoing formula of interpretation, I am 
bound by the conclusion that the confiscatory measures must be considered 
valid, and that therefore the claimants were not the owners of those properties 
at the time of the actual war damage. Following the principle of Item No. 4 in 
the formula of interpretation, I am also bound to hold that such lack of 
ownership at the relevant times is not cured by the application of post-war 
measures of restoration. 


For these reasons, I feel bound to reverse the Deputy Commissioner’s 
decisions to that extent, and to recommend disallowance of the awards recom- 
mended in respect to all the properties except the one on Konstanzerstrasse. 


With respect to the Konstanzerstrasse property, the situation appears to 
have been somewhat different. Although the learned Deputy Commissioner 
finds that the property was seized by the Nazi authorities, who proceeded to 
collect the rentals for the remainder of World War II, he goes on to find that the 
claimants’ ownership of this property was not divested, but that they continued 
to be regarded as the legal owners throughout the war period. This decision 
amounts to finding that the claimants were the owners of the Konstanzerstrasse 
property at the time of the damage which occurred to it as the result of actual 
operations of war. 


Though the situation is not entirely clear, I am disposed to accept the 
learned Deputy Commissioner’s opinion that this property was not confiscated 
in a sense to divest the claimants of their ownership. 


The situation is somewhat complicated by the fact that a portion of the 
damage was suffered by this property at a time when the claimant Paul Heller 
had not yet become a Canadian national. I am, however, inclined to agree with 
the opinion of the learned Deputy Commissioner that the damage sustained in 
February 1944 was either inconsequential or had been repaired, and that the 
really substantial damage was caused by artillery bombardment in April or 
May of 1945. 


I accept the computation of the learned Deputy Commissioner as to the 
quantum of damage as RM 77,800, of which each claimant would be entitled to 
one-half. 


As to the confiscation of rentals retained by the Nazi authorities, this is 
obviously a “loss of rights to be paid in money’’, and is therefore a “money 
claim”, as defined on p. 72 of the Report of the Advisory Commissioner. Such 
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claims must therefore be converted into dollars at the rates of exchange 
prevailing on 30th December 1949 (p. 73). In the case of German RM, an 
interim conversion must be made into DM in accordance with the currency 
revisions of 1948, at the rate of RM 1,000 to DM 65 (p. 97(e)). This will mean a 
reduction of Samuel Heller’s award for rentals to $54.09, and of Paul Heller’s 
award to $26.02. 


The resulting awards on the Konstanzerstrasse claim would be: 


(a) To Samuel Heller: 


Tangible Damage Confiscation of Rentals Total 
$15,651.14 $54.09 $15,705.23 
(6b) To Paul Heller: 
Tangible Damage Confiscation of Rentals Total 
$15,651.14 $26.02 SLOOT (06 


With the above-noted change, I am prepared to approve the learned 
Deputy Commissioner’s recommendation so far as it concerns the Konstanzer- 
strasse property, and to recommend payment of the last-mentioned awards 
respectively. I feel, however, bound to recommend disallowance of the claims 
for compensation respecting damage to the other properties concerned which 
were confiscated and sold in the manner related by the Deputy Commissioner, 
before the claimants acquired Canadian status. 


Although the Deputy Commissioner declined to make any recommendation 
for payment of expenses, presumably through lack of specific information 
before him, it is obvious that these claimants incurred considerable expenses 
both in Germany and in Poland in securing the materials necessary to substan- 
tiate the claims which have been allowed. In the absence of detailed vouchers, I 
would allow each claimant $350.00. 


With the foregoing variations, I approve the reports of the Deputy 
Commissioner. 


I accordingly recommend that there be paid to the claimants the following 
amounts: 


(a) $81,934.58 to Samuel Heller for loss of property in Poland; 
(b) $81,934.58 to Paul Heller for loss of property in Poland; 
(c) $15,705.23 to Samuel Heller for loss of property in Germany; 


(d) $15,677.16 to Paul Heller for loss of property in Germany; each of the 
foregoing payments to be in orders of Priority Nos. 3(a) to 6(b) inclusive, and 
to bear simple interest from lst January 1946 at 3% per annum; 


(e) To Samuel Heller and Paul Heller $350.00 each as awards for expenses 
necessarily incurred for services performed abroad for the purpose of enabling 
the claimants to establish their claims, such payments to be without interest, but 
not to be taken into account for priority purposes. 


Dated this 23rd day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: As the losses occurred in Poland and East Berlin, no alternative com- 
pensation is available. 
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CASE No. 9318 
Re: Felix Redlich 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review, Dr. Samuel has presented an elaborate written argument 
supplemented by an oral hearing held before me at Ottawa, in support of the 
contention that the Deputy Commissioner’s recommendation should be re- 
versed, and an award recommended. 


This case presents many features similar to those of CASE No. 9319—Jan 
and Else Redlich, and this report should be read in conjunction with my 
recommendation in that case. 


The present case, however, is further complicated by the fact that this 
claimant did not acquire Canadian national status until 9th April 1945, and that 
it is therefore more difficult for him to establish the existence of compensable 
losses arising between that date and the termination of hostilities. 


As to the claim for loss of securities, however, there is evidence that the 
substantial bulk of the claimant’s moneys and securities remained in his sub- 
account until at least 20th April 1945. 


The claimant apparently owned a furnished residence at Brno, and a 
furnished summer house at Slavkov near Brno. He claims $8,600.00 for loss of 
the furnishings in those two residences. Though I am not entirely in agreement 
with the opinion of the learned Deputy Commissioner that the theft or looting 
of furnishings took place when the Germans entered into possession of and used 
the property for their own use, I do agree with his conclusion that there is not 
satisfactory testimony as to just when the actual asportation or destruction of 
the furnishings took place. I therefore consider that the claimant has not 
established a compensable loss of those items within the period of the war 
when he enjoyed Canadian national status. 


As to the claims for loss of securities in Prague, share of damage to 
building at Vezek, share of damage to sugar factory and loss of equipment at 
Enns, I would act as a jury in the assessment of this claimant’s compensable 
loss on a basis somewhat similar to that applied in the case of his brother Jan 
Redlich—No. 9319; the present claimant’s assessment is, however, subject to a 
more exacting scrutiny owing to the greater contingencies of inference arising 
from the extreme shortness of his Canadian national status. The total claims of 
Jan Redlich and the present claimant on those items may be summarised as 
follows: 


Loss of securities: 


Janikedlich way Seeae, GPE ise tS ae Cee $112,523.50 

MelisstRedlich< sivas 08, ne Au hee es te ott Pee alias S 36,983.12 
Damage to Vezek Building: 

SATE MEVCCLLICI ID (EUS Seta ee eR cl Do en 3,104.42 

Rel ed lich? 46% 2% Ora. geet ns are oehoote wage can nnere me 2,132.00 
Damage to Enns Factory: 

MDCALV OC LCT by cle Nace oA Re ee ROSS cars Vo -csine bce vapid kee wren (AB NEWS 

MOVWKeIREC CHE eR ik tae le Sete ve a bie cc eines careeietacers 4,802.39 


After making due allowance for fluctuations in market values and other 
contingencies such as the possibility that parts of the present claimant’s loss 


EDITED REPORTS OF CASES BEFORE COMMISSION Bll 


may have occurred before he became a Canadian or after the termination of 
hostilities, I would assess his compensable loss as follows: 


(1) Czechoslovakia: 

(Cc ) LOSS Of Securities in. Prasue:):; «i's ..4% $10,000.00 

(b) Share of damage to building at Vezek: 700.00 $10,700.00 
(2) Austria: 

(a) Share of damage to Sugar 


MACTOLY MAUS see fepeaie og ttete ond antes 2,500.00 
(b) Share of loss of movables 


Se? SVG U ANS lle Sorc rgti rb crmsscaey na oorrhes eee EMS 2a Oi 500.00 3,000.00 


As to expenses, I am of opinion that the sum of $274.00 would fairly 
reimburse the claimant for the expenses necessarily incurred abroad in the 
preparation of his compensable claims. 

I therefore reverse the recommendation of the learned Deputy 
Commissioner. 


I accordingly recommend that the claimant be paid: 


(a) $10,700.00 as an award for loss of property in Czechoslovakia, such 
payment to be in orders of Priority Nos. 3(a) to 4(b) inclusive, and to bear 
simple interest from lst January 1946 at 3% per annum; 


(b) $3,000.00 as an award for loss of property in Austria, such payment to 
be in order of Priority No. 4(b), and to bear simple interest from lst January 
1946 at 3% per annum; 


(c) $274.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish his 
claim, such payment to be without interest, but not to be taken into account for 
priority purposes. 


Dated this 23rd day of June, A.D. 1959. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE NO. 9319 
Re: Redlich 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report. On review, Dr. Samuel has presented an elaborate written argu- 
ment, supplemented by an oral hearing held before me at Ottawa, in support of 
the contention that the Deputy Commissioner’s recommendation should be 
reversed, and an award recommended. 


As to the losses of moneys and securities, Dr. Samuel stresses the conten- 
tion that prior to April 1945 these assets had been merely seized for forced 
administration by the German authorities in Czechoslovakia, and had not been 
confiscated. He therefore argues that the actual loss of the securities occurred at 
the time of their asportation to Germany in the last weeks of World War II, at 
a time when the claimants were Canadian nationals. It will be recollected that 
the learned Deputy Commissioner found the claimant Jan Redlich to have been 
naturalized on 30th May 1944, and the claimant Else Redlich on 12th June 1944. 


It appears from the evidence and from the argument that the expropria- 
tion of the claimants’ securities took place in three stages: (a) blocking of all 


512 THE WAR CLAIMS COMMISSION 


accounts for foreign exchange regulations, partly owing to the claimants’ 
residence abroad; (b) transfer of moneys and securities from the claimants’ 
bank into the forced custody of the Reichsprotector, where they were apparent- 
ly recorded in sub-accounts in the names of the original owners; (c) asporta- 
tion to Germany or elsewhere during the last weeks of World War II. 


Dr. Samuel cites ‘“‘Cheshire—Private International Law, 4th Edition, p. 
134”, and other authorities to maintain that the two earlier stages constituted 
only a seizure, which is different from confiscation in that it is normally 
effected for a limited period of time, such as for the duration of a specific 
emergency. He refers to the Reichsprotector as a department of the enemy 
occupying authority discharging its duties comparable to those of the Canadian 
Custodian of Enemy Property. From this contention, he urges that the actual 
loss of the securities to the claimants occurred at the third stage to which I 
have referred, and therefore took place at a time when the claimants were 
Canadian nationals. 


It should be remembered that the Nazi authority in Czechoslovakia was 
never recognized by Canada as the de facto government of the country. (See 
CASE No. 1486—Whitehead). Its dealings with the moneys and securities of the 
claimants were therefore not lawful measures of a constituted government, 
but were acts of an occupying power and were analogous to brigandage or 
looting. The important question to decide is therefore whether the looting 
became effective at the time of asportation, or at one or other of the previous 
stages when the claimants were not Canadian nationals. 


I am prepared to agree with Dr. Samuel’s contention that the mere 
blocking of accounts and securities of non-residents and others for purposes of 
foreign exchange control does not constitute looting. 


I am inclined to agree with the opinion of the learned Deputy Commission- 
er that the mere maintenance of the so-called sub-accounts with reference to 
the securities transferred from the claimants’ bank to the Reichsprotector 
would not in itself deprive such transfer of the character of a confiscation or 
looting. There is, however, evidence that the claimant Jan Redlich received 
from Zemedelska Banka of Prague a letter dated 11th November 1946, with an 
enclosure representing a copy of a letter written by the same bank to the 
Czechoslovakian Minister of Finance on 8th November 1946 from which it 
appears that on 30th May 1944 there was opened with that bank an account in 
the name of “Agricultural Enterprise Brno—Zborovice, Vezky Kominka 
Friess-Redlich’”’ with a first deposit of K1,000; and that the following day an 
amount of K14,662,525.20 was transferred to the same account ‘“‘on behalf of the 
forced administration Friess-Redlich” by the German Administrator of the 
property Dr. Rudolf Schulze’’. 


The two deposits to which I have last referred do not necessarily relate to 
any of the securities for whose loss compensation is here claimed. In my 
opinion, however, the fact of the making of those deposits by the forced 
administrator lends further substantial weight to the contention of Dr. Samuel 
that the maintenance of sub-accounts in the names of the claimants and their 
family was not a mere bookkeeping system, but was intended to be a recogni- 
tion of the continued ownership of the relative assets by the claimants and 
other original owners. That being the case, the effective loss to the claimants 
would be neither the time of blocking nor the time of transfer to the Reichs- 
protector, but the time of actual asportation of the assets, which occurred after 
20th April 1945, and some considerable time after the claimants had acquired 
Canadian national status. 

The claim of Jan Redlich is to the effect that he owned 40.39% of a group 
of securities asported during the last three weeks of the war totalling K12,663,- 
291.40. If the claim were fully established this would entitle Jan Redlich to an 


EDITED REPORTS OF CASES BEFORE COMMISSION 513 


award on this item of $112,523.50, based on the rate of conversion applicable to 
money claims, namely that of 30th December, 1949. 


It is, however, impossible to be certain that all the securities relevant to 
this portion of the claim were lost to the claimant by a compensable operation 
of war within the relevant period. There also arises the question of fluctuation 
in market values of shares of common stock, which we have no means of 
assessing with accuracy. It is therefore necessary to invoke the function of a 
jury, and in that capacity I would find that the claimant Jan Redlich suffered a 
compensable loss of moneys and securities in Czechoslovakia between 20th 
April and 8th May 1945 in the sum of $50,000.00. 


On a similar basis, the claimant Else Redlich claims $11,307.57 as her share 
of the looted securities. For a similar reason, I would assess this claimant’s 
compensable loss of securities at $5,000.00. 


As to the claims for loss of, and damage to, tangible assets, the situation is 
somewhat different. I have already held in CASE NO. 9288—Gruber, and in CASE 
NO. 4933—Placek, that the compensable loss of tangible movables arises upon 
their destruction, damage, or asportation, rather than upon mere requisition or 
occupancy for the purpose of use. Though I agree with the learned Deputy 
Commissioner that the date and circumstances of the loss of tangible assets in 
this case are not established with satisfactory precision and accuracy, I never- 
theless consider that a fair inference may be drawn from the mass of evidence 
presented that some substantial portion of the losses sustained occurred during 
the period of World War II when the claimants enjoyed Canadian national 
status, and more specifically within the last few weeks of the war. This 
conclusion applies to damage to residential properties at Vezek and loss of 
furniture there, loss of furnishings in apartement at Vienna, and damage to 
sugar factory and office building, and loss of movables at Enns in Austria. The 
claimant Jan Redlich owned 7.2% of the stock in the Enns Sugar Factory, and 
it appears from the evidence that neither the Company’s assetts nor Jan 
Redlich’s shares were subjected to any measure of confiscation. His shares were 
deposited in May 1946 to his account in a London syndicate, and no court 
intervention for their recovery was required. 


In connection with the Enns Sugar Factory, there are also claims for the 
looting of tools, furniture, vehicles, sugar bags, and sugar cubes; also for coal 
which was lost in transit and for bad debts arising from emergency services 
rendered to bombed neighbours. The last two claims mentioned are obviously 
not compensable under the War Claims Rules, and there is very little certainty 
as to the quantity of stock and movables originally belonging to the claimant 
which may have been lost within the period of his Canadian national status. At 
most, a nominal token award might be recommended for the loss of his share in 
such movables. 


As to the furnishings in the residential establishments at Vezek and 
Vienna, the damage and looting was undoubtedly considerable, but it is 
impossible to fix with any certainty the arithmetical value of the goods which 
were lost in the relevant period. The most I can do with these, and the other 
compensable claims, is to place myself in the position of a jury. 

I would estimate the compensable losses of the claimants as follows: 

JAN REDLICH: 


(1) Czechoslovakia 


(a) Looting of moneys and securities: ....$ 50,000.00 
(6b) Damage to: Vezek* building: “1052... 1,600.00 


(c) Loss of furnishings at Vezek: ........ 900.00 
a $ 52,500.00 
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(2) Austria: 
(a) Share of damage to Sugar Factory at 


Ennis;/andomice/aen, esc. ae ee ee 4,000.00 
(b) Share of loss of movables at Enns: .... 1,000.00 
(c) Loss of Furnishings at Vienna: ...... 500.00 
See $ 5,500.00 
MRS. ELSE REDLICH: 
(1) Czechoslovakia: 
(a) Looting of moneys and securities: .... 5,000.00 
(b) Loss of Furnishings at Vezek: ........ 3,000.00 
ee 8,000.00 
(2) Austria: 


(a) Loss of Furnishings at Vienna: ...... 250.00 


As to expenses incurred in preparation of the compensable portions of 
their claims, I consider that the claimant Jan Redlich would be fairly reim- 
bursed in the sum of $600.00, and the claimant Mrs. Else Redlich in the sum of 
$165.00. 


I therefore reverse the recommendation of the Deputy Commissioner. 


I accordingly recommend that the claimants be paid the following 
amounts: 


(a) to the claimant Jan Redlich for loss of property in Czechoslovakia 
$52,500.00, such payment to be in orders of Priority Nos. 3(a) to 6(b) inclusive, 
and to bear simple interest from lst January 1946 at 3% per annum; 


(b) to the claimant Jan Redlich for loss of property in Austria $5,500.00, 
such payment to be in order of Priority No. 6(b), and to bear simple interest 
from list January 1946 at 3% per annum; 


(c) to the claimant Jan Redlich $600.00 as an award for expenses neces- 
sarily incurred for services performed abroad for the purpose of enabling the 
claimant to establish his claim, such payment to be without interest, but not to 
be taken into account for priority purposes; 

(d) to the claimant Mrs. Else Redlich for loss of property in Czechos- 
lovakia $8,000.00, such payment to be in orders of Priority Nos. 3(a), 3(b), and 
4(a), and to bear simple interest from 1st January 1946 at 3% per annum; 

(e) to the claimant Mrs. Else Redlich for loss of property in Austria 
$250.00, such payment to be in order of Priority No. 4(a), and to bear simple 
interest from lst January 1946 at 3% per annum; 

(f) to the claimant Mrs. Else Redlich $165.00 as an award for expenses 
necessarily incurred for services performed abroad for the purpose of enabling 
the claimant to establish her claim, such payment to be without interest, but 
not to be taken into account for priority purposes. 


Dated this 23rd day of June, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9327 
Re: Anderson 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and, on review, have submitted further arguments in support of the 
contention that the recommendation of the Deputy Commissioner should be 
reversed and an award recommended. 


The submissions made by the claimants on review have been exceptionally 
elaborate, and for that reason they have served partly to clarify and partly to 
emphasize the obscurity of the situation. 


These claims were presented and heard jointly. The original claim filed by 
Emil Walter Anderson was for $4,000.00, apparently including the later claim 
made by his wife for $575.00. From the evidence adduced before him, the 
learned Deputy Commissioner extracted itemized valuations totalling $3,410.00. 
As the items listed by the Deputy Commissioner did not include the articles 
claimed by Mrs. Anderson in the sum of $575.00, the $4,000.00 is apparently the 
approximate total of the $3,410.00 and the $575.00. 


Mr. Anderson’s claim includes the sum of German currency, estimated at 
Rm. 8,000, which he states that he had in the lining of his clothing in a trunk 
for the purpose of helping people to get out of Germany. The learned Deputy 
Commissioner, who heard the oral evidence on this item, was far from being 
satisfied as to its corroboration and sufficiency. I should not feel justified in 
disturbing the finding at which he has arrived on the basis of an oral hearing. 


Whether, or not, the Rm. 200 was paid to Herr Pirsch, that amount is 
clearly not compensable under the Canadian War Claims Rules. 


Eliminating the alleged loss of currency and payment to Herr Pirsch, there 
remains an alleged property loss of approximately $1,935.00. It is evident that 
some of the goods, such as clothing, luggage, books and dishes survived the 
war, but were so damaged by mildew, mice, moths and such corruptions, that 
they were not worth the cost of shipping to Canada. 


As to the remainder of the claimants’ goods, the learned Deputy Commis- 
sioner had no doubt that they did leave considerable goods and chattels in their 
hotel in Heidelberg, and that the building was commandeered by the Germans 
during the war and at the conclusion of the war was taken over by the 
American Army. The Deputy Commissioner was, however, at a loss to deter- 
mine whether, if looting took place, it occurred during or after the termination 
of the war. He also found it impossible on the evidence to determine what 
particular items might have been looted and their value. 


As indicated by the learned Deputy Commissioner, the onus is on the 
applicants to establish the essential facts entitling them to compensation. 


Apparently, at a time shortly after the termination of hostilities, the 
instruments, wireless, and anything which remained of value, had disappeared. 
Herr Pirsch insisted that the goods had been intact until the Americans 
occupied his hotel, and he blamed the Americans for taking such goods. It is 
pertinent to note that one J. Bartholomew, who was apparently officially 
investigating the matter on behalf of the claimants, expressed the opinion that 
“this may well be so’. 


The situation therefore appears to be that some portion of the claimants’ 
goods were looted or requisitioned, either during, or after, the termination of 
hostilities, but that it is impossible to determine on a strict evidential basis, the 
identity or value of the goods which may have disappeared during World War 
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II. To the credit of the claimants, it may be said that they had a fairly complete 
investigation conducted reasonably soon after the termination of hostilities. 


In a number of cases involving a somewhat similar state of uncertainty, 
the Commission has given claimants the benefit of the doubt to the extent of 
dividing the balance of probabilities. 


In the present case, it is not unlikely that, if the hotel premises were 
requisitioned by the Germans during the war, and badly needed medical 
instruments were found on the premises, they also would be looted or comman- 
deered. In the absence of adequate evidence as to just what goods did disap- 
pear during the war I would fix at $600.00 the estimated market value (as of 
30th June 1939) of goods so lost. 


I therefore reverse the decision of the learned Deputy Commissioner, and I 
recommend that the claimants be paid jointly the sum of $600.00 as an award 
for loss of property in Heidelberg, such payment to be in order of Priority No. 
3(a), and to bear simple interest from lst January 1946 at 3% per annum. 


As to the failure of the claimants to prosecute a claim against the German 
authorities, Mr. Anderson explains this by the fact that on or after 5th August 
1953 he received a letter from the Canadian Secretary of State advising him to 
file a claim to Germany before the end of August 1953. He did not act on the 
suggestion, because he did not consider that he had time enough to get the 
necessary forms and to prepare and file a claim. Without commenting on this 
contention, I may point out that the practice of the Commission has been to 
place on each claimant in such circumstances the onus of ascertaining alterna- 
tive sources of compensation and filing of such claims as might validly be 
prosecuted against such alternative sources. The existence and date of the 
notice from the Secretary of State are therefore mainly questions of courtesy 
and are not conclusive against the obligation of the claimants to pursue their 
alternative remedy, if any. 


In my opinion this is a case in which payment in respect of the claim may 
be or could have been made from a source other than the War Claims Fund, 
and therefore the claimant would receive, or would be deemed to have 
received, at least a partial “compensation otherwise provided for’. I am, 
however, of opinion that undue delay would result from postponement of my 
recommendation until I might be in a position assess with reasonable certainty 
the possibilities of recovery of compensation from such other sources. I 
therefore proceed to make my recommendation on the basis of the information 
now available, leaving it to the Treasury Board (pursuant to War Claims 
_ Regulation 4(4)) to determine the portion, if any, of the recommended pay- 

ment which should be paid from the War Claims Fund and the time at which 
such portion may be paid. 


Dated this 9th day of April, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9328 
Re: Roth 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


As the late Mr. Roth initiated the presentation of his claim in his lifetime 
and did not die until 9 September 1955, it is not necessary to record a finding as 
to the national status of the beneficiary or beneficiaries of his will. 
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On review, Mr. Morawetz has submitted an elaborate written argument in 
support of the contention that awards should be granted in addition to that 
recommended by the learned Deputy Commissioner. He has supplemented his 
written submission by an oral argument at a hearing held before me in Ottawa. 


As to the first and third branches of the claim, the claimants acquiesce in 
their disallowance by the Deputy Commissioner. The property in Berlin was, as 
the Deputy Commissioner points out, confiscated by the Germans prior to the 
naturalization of Mr. Roth, and was recovered after the war and resold by him 
in 1953 with an assignment of claims for compensation. Apart from those 
reasons, the actual war damage occurred on 20 January 1944, before the 
claimant had acquired Canadian national status. The property in Yugoslavia 
was confiscated in 1941. 


As to branch No. 2 of the claims, relating to loss of warehouse in Vienna, 
Mr. Morawetz has submitted that the same arguments applicable in CASES NOS. 
9891—-Paul Lourie, and 9890—Arthur Lourie, would apply to the present case. 
It is therefore not necessary to refer in detail to those arguments, since the 
decision in the present case must obviously follow that in the Lourie cases, and 
this branch of the present claims must therefore be disallowed. 


The claimants acquiesce in the recommendation of the learned Deputy 
Commissioner for payment of $3,265.81 as compensation for the looting of cash 
deposits in Czechoslovakia. 


There remains to be considered the fifth branch of the claims, which was 
disallowed by the learned Deputy Commissioner on the ground that Mr. Roth’s 
insurance policies had been confiscated in 1943 at a time when Mr. Roth was 
not a Canadian. Mr. Morawetz contends, however, that the proceeds of the cash 
surrender value of the insurance policies were deposited with the German 
Property Office in Czechoslovakia in an account entitled “Dr. Hugo Roth’’, and 
were given a specific number and kept in such account until late 1944, when 
under the threat of the Russian advance the funds were taken to Berlin, and 
that therefore Mr. Roth would be entitled to compensation for the looting, or 
actual asportation, of those funds, which took place at a time when he was a 
Canadian national. 


It is obvious that no compensable claim would exist for any loss which 
occurred to Mr. Roth through the forced sale of his insurance policies. He 
would presumably suffer a loss representing the difference between the cash 
surrender value of the policies and the ultimate benefits which would be 
receivable under the contracts. He was, however, not a Canadian at the time of 
the act causing that loss, and is therefore ineligible to claim for it. 

As to Mr. Morawetz’ contention that the proceeds of the sales were kept in 
sub-depot accounts and that this recognized a continued ownership by Dr. Roth 
in the resulting funds, the evidence regarding the existence and nature of such 
sub-depot accounts does not appear to be very specific in the present case. The 
learned Deputy Commissioner apparently considered the evidence in the context 
of the general practice of the German Vermoegensamt in Czechoslovakia 
respecting such accounts, and found that the proceeds of the insurance policies 
were earmarked in the name of Dr. Roth. I am, on the whole, inclined to agree 
with this inference, and to find that the proceeds of the insurance policies, 
though forwarded to the Vermoegensamt, were kept in a sub-depot account or 
accounts in the name of Dr. Roth until late in 1944. 

That being the case, the state of the claim becomes very similar to that of 
CASE NO. 9319—Jan Redlich. 

The amount claimed on this branch of the present claims is $36,581.11. 
Though I am satisfied that the claimant suffered a compensable loss relative to 
this item, it is impossible to determine with certainty that the whole of the loss 
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occurred between the time when he acquired Canadian national status and the 
official termination of hostilities. Putting myself in the position of a jury, and 
making due allowance for all contingencies as to the exact date and circum- 
stances of the loss, I would fix the amount of the compensable claim on this 
branch at $20,000.00. 

As to expenses, I am of the opinion that $450.00 would reasonably reim- 
burse the claimants for the expenses necessarily incurred abroad in the prepa- 
ration of the compensable branches of the claims. 


To the foregoing extent I modify the recommendation of the Deputy 
Commissioner. 


I accordingly recommend that the claimants, Mrs. Gertrude Roth and 
George Moller, as Executors of the Estate of Hugo Roth deceased be paid the 
following amounts: 


(a) $23,265.81 as an award for loss of property in Czechoslovakia, such 
payments to be in orders of Priority Nos. 3(a) to 5 inclusive, and bear simple 
interest from Ist January 1946 at 3% per annum; 


(b) $450.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimants to establish the 
claim, such payment to be without interest, and not to be taken into account for 
priority purposes. 


I recommend that the branches of the claim relating to losses in France, 
Yugoslavia, and Austria be disallowed. 


Dated this 14th day of July, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9330A 
Re: Livia R. Mayer 


Deputy Commissioner Hyndman has submitted to me his report on this 
claim, in which he finds that the claimant was not a Canadian national at the 
time of her alleged losses. 


The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and has submitted an elaborate series of materials and arguments 
in support of the contention that the Deputy Commissioner’s findings should be 
reversed, and that the claimant should be considered a Canadian at all relevant 
times, and therefore eligible to claim against the Canadian War Claims Fund. 


The claimant stresses particularly the provisions of Article 66 of the 
Trianon Treaty, enacted on 4th June 1920 between Hungary and a number of 
other nations, including “the British Empire’’. The provision relied on is alleged 
to read as follows: 


“For purposes of application of this Article, married women follow in 
all respects, the status of their husbands, and children under 18, that of 
their parents.” 


There is an obvious conflict between the alleged provision of the Trianon 
Treaty and Section 13 (5) of the Naturalization Act. The claimant’s conten- 
tion, however, appears to amount to this: that if, in pursuance of a treaty in 
force at the time of her loss, the claimant was a British subject (whether so 
regarded by the statute law of Canada or not) and if her husband had at that 
time established a domicile in Canada, the wife would be deemed to have 
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adopted the domicile of her husband at common law, and would therefore have 
Canadian status under Qualification VI on p. 24 of the Report of the Advisory 
Commission on War Claims. 


The Department of Citizenship and Immigration is of the opinion that the 
Trianon Treaty would have been terminated on 7th December 1941 by Canada’s 
declaration of war on Hungary. Also that, in any event, the provisions of 
Article 66 above referred to are limited to the intent and scope of the section 
itself. That scope appears to have been the resolution of certain problems with 
respect to nationality and the protection of minorities in Hungary. The Depart- 
ment is of the opinion that a status dependant on a fiction of law in a Treaty 
that was intended to operate in Hungary at or about the relevant dates in 1920 
cannot be imported into Canadian law so as to allow recognition of such status 
for purposes that were never intended to be covered. 


After very careful consideration, I agree with the opinion of the Depart- 
ment of Citizenship and Immigration that the claimant’s reference to the 
Trianon Treaty discloses no grounds pointing to the possession of a status 
recognizable under Canadian law. For this reason, and the reasons mentioned 
by the learned Deputy Commissioner, I conclude that the claimant did not 
possess Canadian national status at the date of her alleged loss, and that she is 
therefore not eligible to claim against the Canadian War Claims Fund. 


I therefore recommend that this claim so far as it is made under the 
Canadian War Claims Rules and against the Canadian War Claims Fund, be 
disallowed. 


Dated this 25th day of October, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


REPORT OF THE ADVISORY 
COMMISSIONER ON CLAIMS 
UNDER THE TREATY OF 
PEACE WITH HUNGARY 


Deputy Commissioner Hyndman, to whom this claimant’s case was 
referred, has submitted to me his report, wherein he finds that the claimant 
was not a United Nations national at the relevant times, and is therefore 
ineligible to claim for compensation under the Treaty of Peace with Hungary. 


The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and has submitted additional materials and arguments in support of 
her urgent contention that the Deputy Commissioner’s finding be reversed, and 
that she be declared eligible for compensation under the Hungarian Treaty. 


I have agreed with the claimant’s request for a review to the extent of 
assuring her that, at the relevant time, her present submissions will be given 
full consideration. Since, however, there are at present no funds or facilities 
available for payment of claims under the Treaty of Peace with Hungary, it 
would appear that a recommendation as to the eligibility of the claimant, or 
any other person, to claim under the Treaty would be altogether academic in its 
nature. If such finding were finalized in the present case, fairness would require 
the making of a similar academic finding in the cases of all claimants who have 
submitted claims under the Treaty of Peace with Hungary. 

This, I think, is beyond the scope of the terms of the reference made to me as 


Advisory Commissioner. By that reference of 30th November 1953, the Secre- 
tary of State requested me to inquire into and report upon all claims by 


520 THE WAR CLAIMS COMMISSION 


Canadians arising out of World War II which come within the relevant provi- 
sions of the Treaty of Peace with Hungary and also within the provisions of the 
War Claims Regulations. 

I have underlined the words ‘“‘and also” in the foregoing citation from the 
reference in order to indicate my interpretation of its terms as applying only to 
those claims which are valid under the War Claims Regulations, as well as 
under the Treaty of Peace with Hungary. This limitation of the reference is 
clearly explained by the provisions of Order-in-Council P.C. (1953) 554, which 
relieves the Commission, in dealing under the War Claims Rules with claims 
which might also form the subject of compensation under the Hungarian 
Treaty, from considering such entitlement under the Treaty as satisfaction 
otherwise provided for. In other words, the bearing of Hungarian Treaty claims 
on proceedings under the War Claims Rules is purely negative in its character 
and my present terms of reference do not authorize me to report on individual 
Hungarian Treaty claims except insofar as they are also valid under the War 
Claims Rules. 

The claimant has stressed the fact that the War Claims Commission is 
processing Hungarian claims under the authority of Vote 657 of the supplemen- 
tary estimates of the Department of Finance for 1953-54. It would, I think, be 
more accurate to state that the Commission is processing Hungarian claims 
under the authority of the War Claims Regulations, as amended by P.C. (1953) 
554 (now Section 7 of the Regulations). The relevance of Vote 657 is solely 
applicable to the transfer of general assets from one fund to another, and it has 
nothing whatever to do with the processing or adjudication of individual 
claims. 

In summary, I am of the opinion that a final recommendation on the 
question of the claimant’s eligibility to claim under the Treaty of Peace with 
Hungary would at the present time be purely academic. I therefore recommend 
that the finding of Deputy Commissioner Hyndman, to the effect that the 
claimant is not eligible to claim under the Treaty of Peace with Hungary, 
remain open for further review if and when appropriate funds or facilities are 
available for payment of claims under the Treaty, or if and when the terms of 
reference to the Advisory Commissioner respecting such claims are enlarged. 


Dated this 25th day of October, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 


CASE No. 9331 
Re: Butt 


At the time of making my recommendation in this case on lst December 
1955, an informal claim for compensation for the death of James H. Coffin was 
reserved for later consideration. It was then considered open to question 
whether the compensation received by the claimant and son of the deceased 
James H. Coffin might be supplemented from the Canadian War Claims Fund. 

After careful consideration, I am of the opinion that the late James H. 
Coffin must be considered to have been a member of a group in respect of 
which benefits had been provided by way of pension, and that the provision of 
such pension is deemed by the War Claims Rules (Advisory Commission’s 
Report, p. 31) to have been intended to be adequate and exhaustive. 

For that reason I have no alternative but to recommend that the death 
claim be disallowed. 

Dated this 24th day of February, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE NO. 9342 
Re: Jarry 


...In the light of that evidence I must come to the conclusion that the 
health of the applicant was affected as a result of the maltreatment suffered at 
the hands of the Japanese and, as the applicant is unable to return in foreign 
missions, I think that the cost of training him for that purpose, and fixed at 
$1,500.00 in Father Bleau’s case numbered 9340, would fairly represent the 
extent of his loss. I therefore lastly recommend for the applicant by way of 
personal injury an award of $1,525.85 together with simple interest thereon at 
the rate of 3% per annum as of January Ist, 1946... 

January 23, 1956. 


(Sgd) C. W. A. MARION 
Deputy War Claims Commissioner 


Note: Awards confirmed by Chief Commissioner 19 November 1958. 


CASE No. 9345 
Re: Sime 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendations, with his reasons therefor. 


The claimants have been furnished with copies of the Deputy Commission- 
er’s reports, and, on review, have made further submissions in support of the 
contention that the award for compensation for the death of Adam Watson 
Sime should be increased. 


I will deal first with the objection taken by Counsel for the claimants to 
the method of computation of the gross pecuniary loss, namely the capitaliza- 
tion of the lost annual benefits as at the date of Mr. Sime’s death. Counsel 
proposes that the estimate of loss should be arrived at by adding the total of 
the loss already accrued to the present value of the prospective loss for the 
remaining seven years of the expectancy period. The suggested method of 
computation is, of course, quite logical. But, though it would result in an 
obvious advantage to the claimants in the capital column, the over-all result 
would be substantially the same. If Counsel’s method of computation were 
adopted, interest would have to be computed on the loss of each particular year 
as it accrued, and on the prospective loss from the date of adjudication only. 
Clearly, the only difference on the resulting over-all picture would arise from 
the fact that the War Claims Rules preclude the addition of compound interest. 
It is, however, clear that the War Claims Rules, which provide for the computa- 
tion, on a loss of this kind, of simple interest from the date of the loss, en- 
visaged the capitalization of the total prospective loss as at that date. The 
only disadvantage accruing to a claimant from this method of computation is 
the preclusion of compound interest. 


My further review of the Deputy Commissioner’s decision may therefore 
begin from his finding that the loss of a prospective annual benefit of $3,000.00 
for a period of 20 years from 14 October 1942 would be represented at that 
date by a capital sum of $44,632.42. 


I will deal next with Counsel’s contention that an additional award should 
be made on behalf of the sons of the late Mr. Sime. Counsel is correct in his 
contention that, although the claim was ultimately prosecuted by Mrs. Sime 
alone, she formally claimed on behalf of the two children of the deceased, who 
were infants at the time of his death. Apart from the intimation to this effect in 
Schedule “A” to the Statement of Claim, Rule of Procedure No. 29 provides 
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that any claim filed in circumstances such as the present shall be dealt with as 
having been brought on behalf of all persons entitled to the surviving 
compensation. 


It is true that the learned Deputy Commissioner states that, in fixing the 
compensation payable to the claimant widow, he took into consideration the 
fact that she had looked after the two sons during their early years and had 
spent an estimated $14,000.00 on their education. After further careful consid- 
eration of this aspect of the case, I feel bound to agree with Counsel for the 
claimants that the benefits which the two sons might reasonably have anticipat- 
ed from their father’s income if he had lived out his normal expectancy of life, 
are not fully reflected in the $3,000.00 per year estimated as the pecuniary loss 
of their mother. 


On the other hand, the additional $2,000.00 per year suggested by Counsel 
for the claimants overlooks three factors which need to be considered: (a) the 
tendency of present-day youth to earn at least a considerable portion of their 
maintenance and educational expenses; (b) the probability that paternal sup- 
port would cease about the age of, say, 23; (c) the fact that the benefits to be 
expected by the sons would probably be based on the income received by their 
father in the years when his income would not have reached its peak. Taking 
these three factors, and other contingencies, into consideration, I am of the 
opinion that, perhaps on a conservative basis, the gross estimate of pecuniary 
loss should be increased by an additional sum of $5,000.00 for David Alexander 
Sime, and $6,500.00 for Thomas Watson Sime. Both these figures are intended 
to represent the 1942 capitalized value of additional anticipated benefits. 


On the other side of the picture, I note that the general conclusion of the 
learned Deputy Commissioner is based on an estimate that the average yearly 
income of Mr. Sime, had he lived, would be roughly $10,218.00. Though this 
estimate is not unreasonable, I am of the opinion that it is subject to a great 
number and variety of contingencies, including possible illness or accident, 
which would prevent such an inference from being definite or certain. In 
allowing such contingencies to weigh against the claimants, I am in part 
influenced by the principle which I applied in Caszt No. 4702—Mary E. A. 
Scott—where I considered that the War Claims Rules are based on an intention 
to provide reasonable compensation for individuals who suffered war losses, 
without allowing the awards recommended for any individual claim or group 
of claims to constitute an undue drain on the portion of the Fund which will be 
available to meet other classes of Claims. Applying this principle, and taking 
into consideration the varied contingencies affecting the situation, I do not 
consider that the average annual gross pecuniary loss suffered by the widow 
(exclusive of the amounts specifically suggested respecting the two sons) would 
exceed $2,500.00. The capitalization of such an annual loss for a 20-year period 
would amount to $37,194.00. 


On the side of deductions, the claimants’ Counsel submits arguments and 
authorities in support of the contention that the sums received from Workmen’s 
Compensation benefits and from the Imperial Oil Company Survivor Benefits 
Plan should not be deducted. 


Benefits of both these classes have been deducted by the Commission in all 
analogous cases, and the War Claims Rules appear to render such deduction 
imperative. 


As to the item relating to deduction of benefits received from the estate of 
the deceased, I agree with Counsel for the claimants that the pecuniary benefit 
consisting in the acceleration of such a sum is substantially an interest factor. I 
cannot, however, see that this factor is represented by any sum in the vicinity 
of the $1,000.00 suggested by Counsel as an appropriate deduction. 
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I accept the finding of the learned Deputy Commissioner that the claimant 
widow received, at the time of her husband’s death, the benefit of a net capital 
estate (exclusive of proceeds of life insurance policies) of $22,324.00, which she 
would not have received for approximately 20 years if her husband had lived for 
the period of his normal expectancy. 


The method adopted by the Commission for computation of net accelera- 
tion benefit in such cases, is to deduct, from the amount or benefit actually 
received, the present value (as at time of loss) of the amount which would 
have been received at the end of the period of life expectancy. The present 
value in 1942 of a $22,324.00 benefit anticipated in 1962, would be $12,360.26. 
Deducting this present value from the total anticipated benefit, we reach an 
acceleration benefit of $9,963.74. Owing to an evident error in transcription, the 
amount deducted under this item in the Deputy Commissioner’s report repre- 
sented the 1942 present value, rather than the acceleration benefit. On the 
formula adopted by the Commission for all similar cases, the proper deduction 
should be $9,963.74. 


The estimate of residual pecuniary loss at which I arrive may be summa- 
rized as follows: 


Gross pecuniary loss (1942 value) 


Byewidow. $2,500, per year—-20 years 45. waeeske mac db nd wx $ 37,194.00 
aA ALO AN CCE eats a, vert bas latrines Gabe At, ano SENS 5,000.00 
eA AB Yaa FHM 29 Sa 6 Pie RD bl eal hed. oll ae och oh na RR 6,500.00 
$ 48,694.00 
Less: 
Proceeds sourvivor benefits, Plan sie onc rey $ 5,100.00 
1942 present value of Workmens Compensation 
Benefits, 25 yrs. @ $50 per month .......... 8,926.48 
Acceleration benefit of 
$22,324.00 (anticipated 1962) 
less 12,360.26 (capitalized 1942) 
GROG Dea idee Ct eear ea AO ate MO ete. acta a es 9,963.74 23,990.22 
GOS CES PCCUNIOTUCLOSS® Act, Fee eet Chere Eee ee. $ 24,703.78 


In view of the fact that the claimant widow has maintained and educated 
the two sons out of funds legally belonging to her, I think any recommended 
award might properly be paid to the widow, leaving it to her to share the 
award with the sons in her own discretion. 


With the foregoing variations, I approve the reports of the Deputy Com- 
missioner and I recommend that the claimant, Helen Grant Sime be paid the 
following amounts: 


(a) $125.00 as an award for loss of personal property by the late Adam 
Watson Sime, at the sinking of the SS “Caribou”, such payment to be 
in order of Priority No. 3(a) and to bear simple interest from 14 
October 1942 at 3% per annum; 


(b) $24,703.78 as an award for compensation for the death of her husband, 
the late Adam Watson Sime, on the same occasion, such payment to be 
in order of Priority No. (1-2), and to bear simple interest from 14 
October 1942 at 3% per annum. 


Dated this 6th day of March, A.D. 1956. 
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Since making my Report dated 6th March 1956 on the above-noted claim 
for the death of the late Adam Watson Sime, I have had the opportunity of 
reviewing this claim in conjunction with a number of somewhat similar cases. 

At the time of making my previous Report, I was of the opinion that it was 
necessary to resolve the balance of doubt as to the quantum of the compensable 
claim against the claimants in cases where a more liberal interpretation of the 
evidence might give rise to unusually large awards with resulting heavy drain 
on the Fund, and consequent prejudice to other claimants. 

From my present further survey of the claim, in the context of other death 
claims and claims for other compensable losses (notably CASE No. 4702—re 
Scott), I have now come to the conclusion that it is neither necessary nor 
proper to apply the principle cited to the circumstances of the present case. 

In the absence of that principle, I think the gross pecuniary loss should be 
increased from $48,694.00 to $58,432.42, and the net compensable loss from 
$24,703.78 to $34,442.20,—or an additional $9,738.42. 


Dated this 9th day of January, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9348 
Re: Aluminium Limited 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and has omitted presentation of further materials on review. 

In the course of reviewing this claim, I encountered some difficulty in 
attempting to reconcile the learned Deputy Commissioner’s finding respecting 
losses at the Gottingen plant with a letter signed by Mr. Braasch and dated 
26th November 1946, in which he stated that “the plant was neither enlarged 
during the war to any extent, nor was it seriously damaged. .......... They 
suffered no damages to speak of during the war, the plant itself has not been 
declared for reparations, the majority of the leading personnel were able to 
continue their work, they suffered no lack of raw materials nor orders and had 
no other insurmountable difficulties.” 

I brought this difficulty to the attention of learned Counsel for the claim- 
ant, who endeavours to reconcile the inconsistency by suggesting that Mr. 
Braasch’s statement was intended to compare the relatively small damage 
suffered by the Gottingen plant with the large total capital value of the plant 
and equipment, as well as with the very serious damage suffered by other 
plants which were totally destroyed. 

In view of the well documented materials, supported by estimates of 
official German appraisers, I am inclined to agree with learned Counsel’s 
interpretation of Mr. Braasch’s reference. The claimant, being a corporation, is 
apparently not eligible to receive an award under the German Equalization of 
Burdens Law... 

Dated this 12th day of December, A.D. 1958. 


By my Report dated 12th December 1958, I recommended payment to the 
claimant of capital awards totalling $373,070.12 for damage to property in 
Germany and loss of property in China, payment to be in orders of Priority 
Nos. 3(a) to 7 inclusive. 
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It has since been brought to my attention that on or about 9th December 
1952 the claimant received, by special arrangement made under the Treaty of 
Peace with Italy, payment of a capital award of 160 million lire as compensa- 
tion for war losses sustained in that country. The Canadian dollar equivalent at 
the date of that payment would be $246,440.00. 

As the Italian payment was made in respect of a loss entirely different 
from those concerned in the present claims, it is obviously not deductible from 
either capital or interest so far as the computation of net compensable loss is 
concerned. From the point of view of the application of Priority provisions, on 
the other hand, it appears that the Italian payment must be taken into con- 
sideration. The War Claims Rules prescribe that priority should be given to 
a claimant qua claimant and not to a claim qua claim (Report of Advisory 
Commission on War Claims, p. 86). The last-cited provision must be read in 
conjuction with the provision on p. 85 of the same Report to the effect that 
“account must be taken in each priority of satisfaction otherwise provided for”’. 

The combined effect of the priority provisions which I have noted is that 
by receipt of $246,440.00 as compensation for losses in Italy, the claimant has 
not only exhausted its capital entitlement under orders of Priority Nos. 3(a) to 
6(b) inclusive, but has encroached to the extent of $146,440.00 on the pro rata 
payments to which it may from time to time become entitled under order of 
Priority No. 7. This finding is, of course, based on the amending provision of 
the Schedule to the War Claims Regulations, now appearing as clause 6(b) of 
section 4, whereby an additional priority rating of $50,000.00 was inserted 
between the original Priority orders Nos. 6 and 7. 


As a result, the claimant will not be entitled to any capital payment on the 
Priority orders up to and including No. 6(b). In assessing the claimant’s capital 
entitlement under Priority No. 7, the sum of $146,440.00 must be deducted from 
each capital payment to which the claimant would from time to time become 
entitled if it were not for the receipt of the Italian award. In other words, the 
formula for computation of capital payment under order of Priority No. 7 at 
any given time will be as follows: $273,070.12 multiplied by the cumulative pro 
rata percentage applicable to payments under order of Priority No. 7 at that 
particular time, minus $146,440.00, minus capital payments, if any, already 
received under order of Priority No. 7. 


As to interest, the situation is somewhat different. I have already indicated 
that the Italian award was made in respect of losses entirely different from 
those here concerned. The use of the money received under the Italian award 
does not, therefore, involve any deduction from or adjustment of interest in 
respect to awards for losses in Germany and China. As the War Claims Rules 
provide that interest should not be taken into account for priority purposes, the 
claimant should now receive (under orders of Priority Nos. 3(a) to 6(b) 
inclusive) simple interest on $100,000.00 from 1st January 1946 at 3% per 
annum. As and when general payments are authorized under the provisions of 
order of Priority No. 7, the claimant should receive simple interest from 1st 
January 1946 at 3% per annum on such capital amounts as it would from time 
to time be entitled to receive had it not been for the Italian award, even 
though no capital sums may then be paid to it. 

I therefore amend the recommendations contained in my Report of 12th 
December 1958 by now recommending that the awards for property losses in 
Germany and China, and interest thereon, be paid to the claimant according to 
the foregoing priority provisions. 

Since expenses allowed for establishing claims are not to be taken into 
account for priority purposes, I confirm my previous recommendation that the 
expenses award of $800.00 be now paid to the claimant without interest. 

Dated this 11th day of March, A.D. 1959. 
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By my Report dated 12th December 1958, I recommended payment to the 
claimant of capital awards totalling $373,070.12 for damage to property in 
Germany and loss of property in China, payment to be in orders of Priority 
Nos. 3(a) to 7 inclusive. 

It has since been brought to my attention that on or about 9th December 
1952 the claimant received, by special arrangement made under the Treaty of 
Peace with Italy, payment of a capital award of 160 million lire as compensa- 
tion for war losses sustained in that country. The Canadian dollar equivalent at 
the date of that payment would be $246,440.00. 

The payment under the Treaty of Peace with Italy gives rise to two 
important changes in the present situation: 


A. Award under War Claims Rules for loss in Italy 


Awards under the Treaty of Peace with Italy were based on two-thirds of 
the 1952 (October 27) replacement value of the properties lost or damaged. 
Awards under the War Claims Rules for the corresponding losses were based 
on the reasonable market value as at 30th June 1939. The experience of the 
Commission is that Italian Treaty awards, although representing only two- 
thirds of the replacement value, are greater than the capital amounts of 
corresponding awards under the War Claims Rules. On the other hand, awards 
under the War Claims Rules normally bear interest, and it usually happens that 
the capital plus interest of an award from the War Claims Fund for loss in 
Italy is greater than the capital award under the Treaty of Peace with Italy for 
the same loss, since the latter does not bear any interest. 


In the case of the present claimant, the payment of 160 million lire under 
the Treaty of Peace with Italy represented two-thirds of an assessed loss of 240 
million lire valued as of 27 October 1952. The best evidence available as to 
fluctuation of currency and commodity prices in Italy would lead to the 
conclusion that the 240 million lire in 1952 would be the equivalent of 4,500,- 
608.37 lire as of 30 June 1939. The Canadian equivalent of the latter amount 
would be $237,542.11. The claimant would accordingly be entitled to an award 
from the War Claims Fund for its losses in Italy in the sum of $237,542.11 plus 
interest on that amount from lst January 1946 at 3% per annum, minus 
$246,440.00, being the Canadian dollar equivalent of the Italian Treaty pay- 
ment, with interest adjustment from 9th December 1952. The amount of 
interest relative to $100,000.00 of the award could be paid immediately, pursu- 
ant to the terms of Orders of Priority Nos. 3(a) to 6(b) inclusive. The balance 
would be payable proportionately from time to time as and when capital 
payments are authorized under the terms of order of Priority No. 7. 


B. Orders of Priority re losses in Germany and China 


As the Italian payment was made in respect of a loss entirely different 
from those concerned in the claims for losses in Germany and China, it is 
obviously not deductible from either capital or interest so far as the computa- 
tion of net compensable loss under those claims is concerned. From the point of 
view of the application of Priority provisions, on the other hand, it appears that 
the Italian payment must be taken into consideration. The War Claims Rules 
prescribe that priority should be given to a claimant qua claimant and not to a 
claim qua claim (Report of Advisory Commission on War Claims, p. 86). The 
last-cited provision must be read in conjunction with the provision on p. 85 of 
the same Report to the effect that ‘“‘account must be taken in each priority of 
satisfaction otherwise provided for’’. 


The combined effect of the priority provisions which I have noted is that 
by receipt of compensation for losses in Italy the claimant has not only 
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exhausted its capital entitlement under orders of Priority Nos. 3(a) to 6(b) 
inclusive, but has encroached on the pro rata payments to which it may from 
time to time become entitled under order of Priority No. 7. This finding is, of 
course, based on the amending provision of the Schedule to the War Claims 
Regulations, now appearing as clause 6(b) of section 4, whereby an additional 
priority rating of $50,000.00 was inserted between the original Priority orders 
Nos. 6 and 7. 


Since, by the War Claims Rules, interest is not to be taken into account for 
priority purposes, the amounts which must be so considered will be the larger 
of the capital amounts received for the Italian losses, namely the sum of 
$246,440.00 paid under the Italian Treaty. It will therefore appear that the 
claimant has encroached on its pro rata payments under Order of Priority No. 7 
to the extent of $146,440.00. 


As a result, the claimant will not be entitled to any capital payment on the 
Priority orders up to and including No. 6(b). In assessing the claimants’ capital 
entitlement under Priority No. 7, the above-noted encroachment of $146,440.00 
must be brought into the hotchpot with the capital awards for losses in 
Germany and China. In other words, the formula for computation of capital 
payment under order of Priority No. 7 at any given time will be as follows: 
$373,070.12 plus $146,440.00 and the total multiplied by the cumulative pro rata 
percentage applicable to payments under order of Priority No. 7 at that 
particular time, minus $146,440.00, minus capital payments, if any, already 
received under Order of Priority No. 7; the total of capital payments to be 
received under Priority No. 7 not to exceed $373,070.12. 


Each capital payment on the award for losses in Germany and China 
should bear simple interest from lst January 1946 at 3% per annum. 


I therefore amend and supplement the recommendations contained in my 
Report of 12th December 1958 by now recommending: 


(a) That the claimant be paid from the War Claims Fund the sum of 
$237,542.11 as an award for loss of property in Italy, such payment to bear 
simple interest from lst January 1946 at 3% per annum; subject to deduction 
of $246,440.00 received under the Treaty of Peace with Italy, with interest 
adjustment from 9th December 1952. As to priority of payment the amount of 
interest relative to $100,000.00 of the award may be paid forthwith, pursuant to 
the terms of orders of Priority Nos. 3(a) to 6(b) inclusive; the balance of 
interest would be payable proportionately from time to time when capital 
payments are authorized under the terms of order of Priority No. 7, but would 
be deferred until completion of payments of capital and interest respecting 
awards for property losses in Germany and China; 


(b) That the awards for property losses in Germany and China, totalling 
$373,070.12, and interest thereon, be paid to the claimant in order of Priority 
No. 7 and in accordance with the above-noted formula; 


(c) Since expenses allowed for establishing claims are not to be taken into 
account for priority purposes, I confirm my previous recommendation that the 
expenses award of $800.00 be now paid to the claimant without interest. 


Dated this 27th day of May, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9349B 
Re: Charles Borkenhagen 


This is a claim for a 50% share in an alleged loss of $22,400.00 caused by 
Allied air raids to a block of flats and a group of industrial buildings at Kiel, 
Germany. 


The claim was referred to Deputy Commissioner Hyndman, who heard the 
evidence in Montreal and submitted to me his findings and recommendation, 
with his reasons therefor. The learned Deputy Commissioner recommended 
disallowance of the claim on the ground that the claimant had collaborated 
with or assisted the enemy in its war effort. 


The claimant was furnished with a copy of the Deputy Commissioner’s 
report. On review, he re-emphasizes his contention that his service in the 
German Army in World War II was limited to eight months in a Reserve Unit, 
which did not have any front line service, but which was engaged in “training 
the men’. Also that his service was not undertaken voluntarily, but was the 
result of a compulsory call-up by the German authorities, who regarded him as 
being of dual nationality. 


The case is very similar to No. 10,017—Re Woelfle, in which I held that the 
world ‘‘voluntary”’ in the context of collaboration or assistance to the enemy 
does not necessarily imply any initiative on the part of a claimant in volun- 
teering. As the present claimant himself points out, the alternative to military 
service with the Germans might have been “internment, concentration camps, 
and compulsory labour force’. But, in not insisting on that alternative as a 
Canadian national, the claimant virtually chose to accept military service in the 
enemy’s forces. 


It would, indeed, be incongruous if the interpretation of the Rules allowed 
a dual national to exercise an option which was not open to one who possessed 
only Canadian status. 


As a matter of fact, the Rules specifically provide that (with one exception, 
not applicable here) ‘“‘no consideration should be given to a claim from a 
Canadian who at the time of loss possessed a second nationality, and who was 
at that time domiciled in the country of his second nationality”. 


For that reason, as well as for the reason of collaboration mentioned by the 
learned Deputy Commissioner, I have no alternative but to approve his recom- 
mendation without variation, and I therefore recommend that this claim be 
disallowed. 


Dated this 21st day of March, A.D. 1960. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9358 
Re: Orford 


The applicant claims as a dependent of said soldier, No. F.26412, Acting 
Lance Corporal in the Canadian Forces, who was made a prisoner of war by the 
Germans on the 7th June, 1944 and maltreated having been shot or murdered 
by his captors on the same day while unarmed, allegedly under the order of 
General Kurt Meyer in contravention of the recognized rules of war. 
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The fact of the deceased’s capture and undoubtedly murder by the enemy 
is to my mind clearly proved by the following extract from a letter written to 
the applicant by the Deputy Minister of the Department of National Defence on 
the 3rd April 1950, as follows: — 


“The McLean’s Magazine article which was brought to your attention is 
based upon an examination by Mr. Allen of the record of Kurt Meyer’s 
trial in the possession of this Department. The extract from that record 
used in the article, and which gives the testimony of a witness who stated 
he saw your son die, is correctly quoted. The evidence of this and other 
witnesses at Kurt Meyer’s trial clearly supports the conclusion that your 
son met his death at the hands of the enemy while an unarmed prisoner 
in contravention of the recognized rules of war.” 


It seems to me that no further proof should be necessary than that 
contained in said letter which must be regarded as official, and presumably the 
result of investigation of this regrettable incident. But further on this aspect of 
the case I have had the advantage of perusing the official report of the trial of 
Kurt Meyer from which I extract the following:—At page 226 from the evidence 
of F.76107, Private Conrod, J. A. of North Nova Scotia Highlanders: — 


Q. 959. Do you know any of the others in the party? 
A. Lance Corporal Orford and Arseneault. 


At page 227— 
Q. 967. Now can you describe the nature of this shooting? 


A. When the shooting started, Sir, I turned around to my right. There was a 
German soldier, and he was firing. The rear guard had his rifle pointed toward 
the ground and looked to be working the bolt. After the shooting started the 
men commenced falling and I noticed Orford and Arseneault together. Corpor- 
al McLeod had ducked down. I wanted to stop and Private Dooland nudged me 
in the knee and he said to keep marching. 


970. And how many of you then continued along? 

McLeod joined us, the only one of the group. 

971. Do you know what happened to the other nine? 

They were shot down when moving off. 

972. Have you seen either Orford or Arseneault since that time? 
No Sir. 


Page 228— 
Q. 977. And did you have a reasonable good view of him? 
Ae eyes Sir. 


Q. 978. How far was he from you, or let’s say Orford at the time of the 
shooting? 


A. About 20 feet from me, Sir. 


Page 229— 
Q. 1157. Now, was Taylor a member of your section or platoon? 


A. Yes, Taylor was my 2 i/c of the section. The next NCO I seen shot was 
Corporal McKinnon. He fell forward and landed on his face quite still. Within a 
moment or so after he was shot, I heard another shot and Corporal Arseneault 
fell forward on his face. When he fell forward on the ground on his face the 
German soldier came up with a rifle. Pointed it at the back of his head and 
pulled the trigger. 


Poa 
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1158. Was Arsenault, as a consequence of this, shot a second time? 
Westsir. 

1159. And the second shot struck what part of his body? 

I would say the base of the skull. It was down low on the back of the head. 


> Op 


Assuming then that the deceased soldier was shot to death by his captors in 
violation of the rules of war accepted by the enemy under the Geneva Conven- 
tion, it would appear to me that no worse case of maltreatment can be 
imagined. It is true that perhaps he did not suffer for any appreciable length of 
time, but to say that deliberately and in cold blood taking a man’s life is not 
maltreatment is something I find difficult to understand. 


It is also established in the trial of Kurt Meyer that the captors of deceased 
soldier were members of a criminal organization, the SS. If he had lived, under 
the rules he would be entitled to one dollar a day for each day of imprison- 
ment. Under this provision he would be entitled to $1.00, which in effect means 
practically nothing. 


In the Ilsley Report it is stated that maltreatment awards are not to be based 
on pecuniary loss, but are in the nature of solatium to persons maltreated, and 
highly personal in character. It is also provided that such claims survive for the 
benefit of certain persons, including in this case the father, if of course, a 
dependent. 


The Sumner Report, adopted under this Commission, provides that an award 


for maltreatment of a person held as a prisoner of war or interned in the 
European theatre of war may be granted only if the claimant proves:— 


that maltreatment existed in his individual case: and, in addition, 


(a) that incapacity to work was the consequence of such maltreatment; 
and 


(b) that such incapacity to work subsisted after liberation. 


In this instance, of course, permanent incapacity was the immediate and 
direct result of his maltreatment and sudden death. There was no “liberation” 
in the sense of the rules except by death. In many cases P.O.Ws. died during 
internment and before liberation, but such has not operated as a bar to claims 
by survivors in respect of maltreatment. It would seem therefore that actual 
‘“Jiberation” must be regarded in such cases as this as immaterial. 

That he, or his dependent survivors, is entitled under the rules to $1.00 is 
clear, but to confine it to that amount leads to absurdity. 

Under P.C. 1953-857, the Chief War Claims Commissioner was directed ‘to 
inquire into and report upon conditions in civilian internment and military 
prison camps in Europe, in which Canadians were interned or imprisoned 
during World War II, with a view to ascertaining whether maltreatment 
prevailed, sufficiently serious, general and prolonged to justify the payment of 
an automatic award to Canadians held in such camps, or any of them, for the 
duration of their internment or imprisonment or of any part of it.” 

Pursuant to said order in Council, the Chief War Claims Commissioner made 
his report, which was accepted by the Government. 


At page 32 of the Report, I extract the following:- “and (c) a special 
individual award for any unusually serious maltreatment established by an 
individual claimant—in such sum as the proper tribunal may consider just 
and equitable to recommend, in view of the objective severity of the 
treatment or its subjective effects upon the individual maltreated.” 
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It seems to me that on a liberal interpretation of the said article ‘‘c” this 
claim should be recognized as falling within it justifying an award of a lump 
sum as solatium, and an exception to the general rule of an award of the 
nominal sum of $1.00. If said article “‘c” does not include a case of this character, 
I find it difficult to think of a more worthy instance for the application of it. 


The Department of Veterans Affairs has regarded the applicant as a depend- 
ent which I think should be held sufficient proof of dependency. 


I therefore recommend an award in favour of the applicant in the sum of 
$300.00. 


Dated this 19th day of April A.D. 1955. 


(Sgd) J. D. HYNDMAN 
Deputy War Claims Commissioner 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


This is the first of a group of claims made by dependents of deceased 
members of the armed services who met their death at the hands of the enemy, 
while unarmed prisoners of war, in contravention of the recognized rules of 
war. The relevant evidence has been very carefully considered by the learned 
Deputy Commissioner and summarized in his report. I agree with his conclu- 
sion that the unlawful killing of the claimant constituted maltreatment, and 
that it would be difficult to imagine any worse case of maltreatment. 


The remaining question is whether, or not, such maltreatment is compen- 
sable under the War Claims Rules. 


There are two sets of circumstances in which the Rules regard maltreat- 
ment as being compensable: 


(a) If the maltreated person was in the custody of the Gestapo or other 
criminal organization, such as the SS; 


(b) If the maltreatment caused incapacity to work, which subsisted after 
liberation. 


Under the former set of circumstances, the normal award was limited to 
$1.00 per diem, which would not be a substantial solatium for maltreatment so 
severe as to cause death. Under the latter set of circumstances, a literal 
interpretation of the test might lead to the conclusion that maltreatment is 
compensable only in cases where the maltreated person was eventually libe- 
rated from internment and was incapacitated for work during at least some 
period after his liberation. Such an interpretation would, however, run counter 
to the practice of the Commission in recommending the survival of maltreat- 
ment claims in cases where the persons maltreated during a period of their 
internment died before liberation, either as a result of the maltreatment or 
otherwise. Such an interpretation would also appear to be inconsistent with 
common sense and equity: because it would imply that, of two persons who 
were interned and maltreated together, the one who was fortunate enough to 
survive for a short period after his liberation would be entitled to a maltreat- 
ment award, whereas the other (perhaps for the very reason that he was more 
severely maltreated) who died during internment would not be entitled to any 
maltreatment award or to its survival. 

This distinction seems so illogical that it was not even considered by the 
Commission, and we have followed the practice of recommending awards to 
surviving dependents of maltreated persons whether the latter died after 
liberation or during internment. 
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The logical conclusion from this practice is that incapacity subsisting after 
liberation is regarded, not as a substantive basis of compensation for maltreat- 
ment, but rather and merely as a procedural test of the seriousness of an 
alleged period of maltreatment. Such being the case, actual liberation is not an 
essential prerequisite of the making of an award for compensable maltreat- 
ment. In the present case, maltreatment has been established; and the serious- 
ness of that maltreatment is attested by a criterion more specific than that of 
liberation and subsisting incapacity. I agree with the learned Deputy Commis- 
sioner that an award should be available for the benefit of the claimant as the 
established dependent of the deceased serviceman. 

I therefore approve the report of the Deputy Commissioner without varia- 
tion, and I recommend that the claimant be paid $300.00 as an award for 
maltreatment of his son, the late Douglas S. Orford, whilst a prisoner of war in 
Europe, such payment to be in order of Priority No. (1-2). 


Dated this 21st day of April, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: This recommendation was not approved for payment by the Treasury 
Board. 


CASE No. 9359 
Re: Laws 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commission- 
er’s report, and has waived presentation of further materials on review. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation, though the evidence is not as complete 
as might be desired. It is evident, however, that the claimant has been diligent 
to secure all the evidence which is reasonably available in support of her claim. 

The learned Deputy Commissioner appears to have entertained some doubt 
as to the claimant’s Canadian status at the time of the “Danzig” loss, as she had 
not acquired “Canadian domicile” in the statutory sense until August 1943. It 
appears, however, that the claimant became a British subject by virtue of her 
marriage to a British subject of Canadian birth in 1936, and that she came to 
Canada for permanent residence on 25th August 1938. Although her statutory 
domicile would not be established until five years after her landing for perma- 
nent residence, she would, at common law, acquire a domicile in Canada from 
the time when she established her residence here with the intention of remain- 
ing permanently. I am therefore of the opinion that the claimant acquired a 
common law domicile of choice in Canada at least as early as 25th August 1938, 
and I think it is also arguable that even before that date she had at common 
law adopted the domicile of her husband. The claimant would therefore clearly 
be qualified from the point of view of Canadian national status at the time of 
the loss, under provision (vi) of the qualifications set forth on page 24 of the 
Report of the Advisory Commission on War Claims. 

For purposes of direction as to payment and as to orders of priority, it is 
necessary to segregate those portions of the award which relate to the factory 
near Danzig in former German territory, which is now under Polish control, 
and to the real property and household goods situate in Berlin-Charlottenburg, 
which is now within the Republic of Western Germany. The amount of the 
award relative to the Danzig property is $21,261.00 and that relative to proper- 
ty in Western Germany is $4,292.00. 
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The amount of compensation likely to be received, or deemed to have been 
received from the West German authorities must be deducted from the latter 
portion of the award. It must also be deducted from any immediate payment 
to be made, whether on the Polish or West German property, for the purpose 
of determining priority of payment. In other words, the award now recom- 
mended for property lost at Danzig is subject to immediate deduction (from 
the point of view of priority) of the amount received or deemed to have been 
received by the claimant from any source, though such amount is not necessarily 
deductible from the sum ultimately to be paid on this item. The last mentioned 
requirement arises from the fact that the claimant has only one priority of 
payment in respect of all branches of her claim to compensation. 


This is a case in which payment in respect of the portion of the claim 
arising in Western Germany may be or could have been made from a source 
other than the War Claims Fund, and therefore the claimant would receive, or 
would be deemed to have received, at least a partial “compensation otherwise 
provided for’. I am, however, of opinion that undue delay would result from 
postponement of my recommendation until I might be in a position to assess 
with reasonable certainty the possibilities of recovery of compensation from 
such other source. I therefore proceed to make my recommendation on the basis 
of the information now available, leaving it to the Treasury Board (pursuant 
to War Claims Regulation 4(4)) to determine the portion, if any, of the 
recommended payment which should be paid from the War Claims Fund and 
the time at which such portion may be paid. 

Subject to the foregoing reservation, I recommend that the claimant be 
paid: 


(a) $21,261 as an award for loss of property at Danzig, such payment to be 
in orders of Priority Nos. 3(a), 3(b), 4(a), 4(b) and 5, and to bear 
simple interest from lst January 1946 at 3% per annum; 


(b) $4,292 as an award for loss of property in what is now the western 
sector of Berlin, such payment to be in order of Priority No. 5, and to 
bear simple interest from Ist January 1946 at 3% per annum. 


Dated this 8th day of June, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9368 
Re: Barrington 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and has waived presentation of further materials on review, except to 
dispute the validity of deduction of ‘“‘accident insurance” from the award of 
$130.00 found by the Deputy Commissioner to represent pecuniary loss due to 
the death of the late Harriet Barrington. 

The so-called accident insurance, apparently amounting in fact to $455.00, 
represented the proceeds of “‘accidental means death benefits” forming part of 
three life insurance policies on the late Mrs. Barrington’s life. 


The claimant contends that the operative words of the relative portion of 
the War Claims Rules, as based on the recommendation of the Advisory 
Commissioner, refer to the distinction between “life insurance policies’ and 
‘policies of insurance against accident’. It would therefore, on the claimant’s 
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submission, be necessary to decide what type of policy each one was, taken as a 
whole. On that basis, each policy would be a life insurance policy with at most 
an incidental accident feature, and payments made under them would be made 
under “life insurance policies” and not under “‘policies of accident insurance’”’. 


I am unable to accept the definition suggested by counsel for the claimant, 
as I consider it equitably irrelevant whether a contract of accident insurance is 
contained in a separate policy or whether it is made an incident of a life 
insurance policy. It is contended by the claimant that the double payment 
feature of a life insurance policy is not a contract of indemnity, because it has 
no relation to the extent of loss suffered. The same argument would apply to a 
contract of accident insurance contained in a separate policy. The amount of the 
indemnity would not necessarily bear any relation to the pecuniary loss suff- 
ered by the beneficiary. 

I therefore have no alternative but to agree with the learned Deputy 
Commissioner that the pecuniary loss suffered by the claimant through the 
death of his wife, so far as it is compensable under the War Claims Rules, has 
been more than compensated by receipt of the proceeds of policies of insurance 
against accident. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation, except as to the date at which the 
claimant is deemed to have received the British ex gratia award. In this 
respect, I would give the claimant the benefit of the latest approximate date at 
which such awards were paid, namely the end of June 1949. 

I therefore recommend that the claimant, as administrator of the estate of 
Harriet Barrington, be paid $400.00 as an award for loss of property on the 
occasion of the sinking of the S.S. “Athenia’”, such payment to be in order of 
Priority No. 3 (a), and to bear simple interest from 3rd September 1939 at 3% 
yer annum; subject to deduction of $150.00 deemed to have been received 
from the Government of the United Kingdom, with interest adjustment from 
30th June 1949. 

For the reasons mentioned by the learned Deputy Commissioner, and the 
reasons mentioned above, I must recommend that the claim for pecuniary loss 
due to the death of Harriet Barrington, as well as claims for transportation of 
the claimant and son to England and for living expenses in that country must 
be disallowed. 


Dated the Ist day of November, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9372 
Re: Danson 


..-He left Mulgrave to return to his home in St. John’s and was a 
passenger on the “Caribou” when that vessel was attacked and sunk. He was in 
the water for a few minutes clinging to a piece of wreckage and was then 
helped onto a raft by other survivors. He was on the raft for about three-quar- 
ters of an hour and then he and his companions were rescued by an escort 
vessel. During the period that he was on the raft he cared for an unknown 
baby but it died in his arms before the rescuing vessel arrived. 


The medical evidence produced by the claimant establishes that on his 
return to St. John’s he was suffering from shock and from the effects of severe 
and prolonged exposure. The exposure had brought on a fairly severe neuritis 
of the legs, and his heart action was irregular for a time. His general condition, 
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which at first bordered on exhaustion, continued to be poor for some time. 
Although his condition was not then diagnosed as a cardiac condition subse- 
quent events indicate fairly clearly that the shock he had suffered had affected 
his heart. At the hearing Commander Grant testified that he had known the 
deceased for about a year before the disaster, and that during that time he was 
quite healthy and extremely active and devoted himself whole-heartedly to his 
business and to community affairs. 

From then on his health appears to have gradually deteriorated, and his 
ability to work gradually declined. He was 53 years old at the time of the 
“Caribou” sinking, and until that time had always enjoyed good health. He 
gave up his business in St. John’s in the late summer of 1944, and at Christmas 
of that year he had a heart attack in Toronto where he was then living. He had 
a second heart attack when visiting his daughter and son-in-law at St. Hyacin- 
the in the early summer of 1945, and a third in Oakville in 1947. From October, 
1942, onward he had had treatment for his condition from various doctors 
including Dr. Marshall of St. John’s, Dr. Gagnon of St. Hyacinthe, and Dr. 
Dixon of Oakville under whose care he was for approximately two and a half 
years. 

There seems to be no doubt that the experience of Mr. Danson arising out of 
the torpedoeing and sinking of the “‘Caribow” seriously affected his health and 
his ability to work. Although he tried to re-establish himself in business, first 
in Toronto and later in Oakville and Ottawa, he could not do so because of his 

gradually declining state of health. During the last few years of his life he was 

not able to work at all. I find, on the documentary and oral evidence produced, 
that his health was seriously affected by his experiences on the morning of 
October 14, 1942, and that his earning power was thereby appreciably reduced. 
I find the claim made by his widow and administratrix for his personal injury 
very moderate and I would allow it in full. ($1200.00)... 


JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 
Dated this 24th day of June, A.D. 1955. 


NOTE: Awards confirmed by Chief Commissioner, 20 October 1955. 


CASE No. 9384 
Re: MacKinnon 


Deputy Commissioner Hyndman has submitted to me his findings and 
report on this claim, dated 27th December 1955, in which he recommended the 
disallowance of the claim; also a supplementary report, dated 30th January 
1956, in which he confirms his recommendation for disallowance. 

The claimants’ Solicitors have recently submitted a written argument in 
support of the contention that the Deputy Commissioner’s recommendation 
should be reversed, and an award recommended by the Commission. 

The claimants apparently acquiesce in the disallowance of all items in this 
very large claim, with the exception of $5,296.00 for loss of personal clothing 
and effects, and $91,763.00 for furnishings of apartment in Paris. 

On 10th December 1947 the late Mr. MacKinnon valued these items at 
$3,600.00 and $55,000.00 respectively. The Assistant Deputy Custodian, Depart- 
ment of the Secretary of State, wrote Mr. MacKinnon on 23rd December 1947 
to the effect that the inventory should be an itemized one, with separate 
valuations showing how the $55,000.00 and the $3,600.00 were made up. Mr. 
MacKinnon wrote the Department of the Secretary of State on 26th November 
1948 to the effect that he was unable at that time to give full details of the 
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items concerned. It is not clear how the claimants were able to arrive at the 
minutely itemized valuations which they have submitted to the Commission, 
and which are so greatly in excess of the valuations originally submitted by 
Mr. MacKinnon. 

Apart altogether, however, from the difficulty which would arise in arriv- 
ing at the reasonable market value of the goods formerly owned by Mr. 
MacKinnon, there is a much more serious difficulty of determining whether, or 
not, their loss was directly caused by operations of war during World War II. 

The War Claims Rules provide that where the physical loss or disappear- 
ance of tangible things has occurred in an area occupied by an enemy, looting 
should be conclusively presumed where the cause of the loss or disappearance 
cannot be established. If, therefore, the claimants were able to establish with 
reasonable certainty that the lost goods were in Mr. MacKinnon’s apartment in 
Paris at the time of the German occupation of the city, and that the goods had 
disappeared by the time of cessation of hostilities, the Commission would be 
entitled to presume that the goods had been looted, and the loss of the property 
in such circumstances would be admitted as a war claim whether the looting 
was done by members of armed forces or not. 


After a very careful study of the evidence and other materials before the 
Commission, I am impelled to agree with the conclusion of the learned Deputy 
Commissioner that it has not been established with any reasonable degree of 
certainty that Mr. MacKinnon’s goods were in his former Paris apartment at 
the time of the German occupation. 


It does appear from the evidence that Mr. MacKinnon and his wife had a 
large number of valuable furnishings and effects in an apartment in Paris up to 
1937. They apparently lived and entertained on a sumptuous, and perhaps 
extravagant, scale. It is suggested that, when travelling, Mr. MacKinnon was in 
the habit of engaging the most expensive suites at the best hotels. In 1937, Mrs. 
MacKinnon left Paris and went to live in the United States. Sometime after- 
wards, Mr. MacKinnon ceased to live in the apartment and took up residence in 
a small hotel in the vicinity. The date of that change of residence is not 
established, but from Mr. MacKinnon’s letter of 27th July 1937, written to his 
wife from London, it is clear that his furniture and personal belongings had 
been ‘“‘seized”, presumably in connection with some civil or municipal indebt- 
edness. In his letter, Mr. MacKinnon went on to say that he wanted to have 
the seizure lifted and that then he would remove the stuff. That statement of 
Mr. MacKinnon’s is in reality the last specific information which is before the 
Commission as to the existence or whereabouts of the goods concerned. It is 
Significant that the Assistant Deputy Custodian, in his letter of 23rd December 
1947, requested Mr. MacKinnon to advise fully as to what had been done in the 
direction of tracing the household goods and personal effects claimed, and to 
inform the Custodian’s Office as to how the loss occurred. This request was 
repeated in a letter written by the Director of the War Claims Branch on 14th 
December 1948. No further information appears to have been supplied by Mr. 
MacKinnon in response to either request. 


The whole situation seems to me to fall far short of providing an adequate 
basis for a reasonable inference that the goods belonged to Mr. MacKinnon at 
the time of the German Occupation and that they were then in his former 
apartment in Paris. 

I agree with the opinion of the learned Deputy Commissioner that the 
claim must be disallowed, and I so recommend. 


Dated this lst day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9394 
Re: Sachs 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation for the disallowance of these claims, with his reasons therefor, 
and the claimants have been furnished with a copy of his report. 


On review, Dr. Samuel, as counsel for the claimants, has submitted a series 
of written arguments, supplemented by a very able oral presentation before me 
at Ottawa. On other occasions, in the absence of Dr. Samuel, Mr. C. Fraser 
Elliott, Q@.C., accompanied on one occasion by the claimant Mrs. Helen Sachs, in 
person, appeared before me and presented further aspects of the claims. 


I have very carefully reviewed the Deputy Commissioner’s report in the 
light of the additional materials presented by Dr. Samuel and Mr. Elliott. 


In regard to the claim of Charles J. Sachs for loss of an art collection 
destroyed at the time of the burning of the City Hall in Prague, the claim has 
been pressed through two alternative channels. By one channel Mr. Sachs 
claims that he was the sole owner of the art collection by reason of a pre-war 
absolute gift from his father, the late Leopold Sachs. By the other channel, Mr. 
Sachs claims to have become the owner of a one-half interest in the collection 
by virtue of the Will of his father dated at Toronto 5th March 1940. Mr. 
Leopold Sachs had come to Canada and had become domiciled in the Province 
of Ontario where he died on the 27th May 1941. 


I find myself entirely in agreement with the opinion of the learned Deputy 
Commissioner that the evidence submitted is not such as to warrant an infer- 
ence of a gift inter vivos from Leopold Sachs to his son Charles J. Sachs. In 
fact, the circumstances disclosed by the evidence seem rather to negative the 
existence of such a gift. Mr. Leopold Sachs continued to deal with the collection 
as his own, and made a donation of it to the City of Prague in March 1939 
without consulting his son; and Dr. Samuel admits that Charles Sachs had not 
learned of the alleged donation to himself at the time when he filed a claim 
with the Custodian’s Office in respect of a one-half interest in the collection. 


His claim as one-half owner under the father’s Will is perhaps more 
difficult, but its consideration leads me to the same conclusion, in agreement 
with the opinion of the learned Deputy Commissioner. The claimant relies 
strongly on some ambiguous phrases in a letter from Dr. Josef Morak dated 9th 
October 1945. The letter, however, refers to the collection as having been 
“donated’’, and “‘transferred to the City of Prague’’, and in a later letter dated 
20th May 1955, Dr. Morak enlarges on the details of the donation and its 
acceptance by the City. It would be difficult to rely on the ambiguous expres- 
sions in the 1945 letter so as to conclude that the donation and acceptance were 
a mere subterfuge to deceive the Gestapo and other Nazi agencies. Dr. Samuel 
stresses the danger to which Dr. Morak might have exposed himself by explicit 
disclosure of the alleged subterfuge. The existence of such danger seems 
difficult to understand in view of the fact that at the time of both the 1945 
letter and the 1955 letter, governments were in power in Czechoslovakia which 
were diametrically opposed to the former operations of the Nazis and their 
Gestapo. But even if Dr. Morak’s ambiguity was due to fear of reprisal, his 
expressions are not sufficient to establish a resulting or continuing trust-in 
favour of the late Mr. Leopold Sachs and his legatees. Nor is it understandable 
why the late Mr. Sachs, if he regarded himself as continuing to be the 
equitable owner of the art collection, would not have made some reference to it 
in his will, (particularly as the evidence discloses his intense desire to have the 
collection preserved as a unit), or would not have made some memorandum of 
the actual state of facts at some time during the remainder of his life in the 
free country of his adoption. 
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After full consideration, I agree with the conclusion of the Deputy Commis- 
sioner that, so far as the main art collection was concerned, the claimant, 
Charles J. Sachs, never became its owner either by gift or legacy from his 
father. 


There is, however, abundant evidence that, in addition to the main unit of 
the collection, the late Mr. Sachs had accumulated a number of duplicate 
etchings and other items. These he specifically reserved at the time of his dona- 
tion to the City of Prague, and they were segregated from the main section and 
stored in boxes to be forwarded to him abroad. Owing to the outbreak of war, 
the delivery of the duplicates to Mr. Sachs was never consummated and some 
of them remained in the City Hall and were destroyed at the time of the fire. 
Others were secreted by Dr. Morak and concealed at various places through- 
out the war, and were delivered to Charles J. Sachs after the conclusion of 
hostilities. 


I am inclined to the view that there is a valid limited claim in respect of 
those duplicates which remained in the City Hall and were destroyed at the 
time of the fire. That fire occurred during the last few days of the hostilities 
and continued perhaps through 9th May 1945. I do not consider that the 
possibility of the destruction of the duplicates having occurred on May 9th 
would interfere with an inference that it took place during World War II. 


From the materials on file it is clear that no evidence is available to 
establish the number, identity, and value of the reserved items which were 
destroyed by the Prague fire. As individual duplicates their value could not 
compare with that of the items comprising the main group, which were mostly 
originals and whose worth depended so largely on their unity as a complete 
collection. The most that could be warranted by the available evidence is a 
token award. Placing myself in the position of a jury, I would assess the value 
of the reserved items which were lost by reason of operations of war at $3,000, 
of which the claimant, Charles J. Sachs, would be entitled to a one-half interest 
under his father’s Will, or $1,500. 


As to the claims of Charles J. Sachs and Mrs. Helen Sachs for loss of 
securities and bank deposits, Dr. Samuel attempts to show that the fate of those 
assets was exactly the same as in the case of Jan Redlich—No. 9319, and that, 
therefore, awards should be made on a corresponding basis in the present case. 


In the Jan Redlich case I expressed agreement with the opinion of the 
Deputy Commissioner in that case that the mere maintenance of so-called 
sub-accounts was not in itself sufficient to deprive a transfer to the Reichspro- 
tector of the character of a confiscation or looting. There were, however, in that 
case additional items of evidence, which, coupled with the maintenance of 
sub-accounts, indicated a continued recognition of ownership by Mr. Redlich. I 
refer to the successive deposits in 1944 in the name of Enterprise Friess-Redlich; 
to the evidence that substantial balances were shown to have remained in the 
sub-accounts as late as 20th April 1945, the greater part of which was with- 
drawn by the Nazis in the last three weeks of the war; and to the evidence that 
after the termination of hostilities, a balance was found in a sub-account, which 
was paid to Redlich without the intervention of any restoration legislation or 
court proceedings. 


In the case of Felix Redlich—No. 9318, there was similar convincing 
evidence that substantial amounts remained on deposit in the claimant’s sub- 
account as late as 20th April 1945. In the case of Estate of Hugo Roth—No. 
9328, there was evidence to support the Deputy Commissioner’s inference that 
the proceeds of the insurance policies were kept in a sub-depot account or 
accounts in the name of Dr. Roth until late in 1944. 
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The evidence in the present case is much vaguer and less satisfactory than 
in any of the three cases to which I have just referred. The claimant, Charles 
Sachs, repeatedly refers to the moneys and securities as having been confiscated 
without a trace. There appears to be no evidence either that a balance was 
returned to Leopold Sachs Estate after the termination of the war, or that any 
specific amount remained in his sub-accounts at any date after the present 
claimants had acquired Canadian national status. In particular, a comprehen- 
sive report of the Czech Ministry of Finance, dated 20th April 1949, which deals 
with the disposition of securities reported by Karel (Charles J.) Sachs, refers to 
numerous transactions which took place from 1940 to January 1944, but fails to 
disclose any transactions or balances persisting after the dates in October when 
the claimants respectively acquired Canadian national status. 

On a careful survey of all the evidence, I can find no reason to disturb the 
findings of the learned Deputy Commissioner to the effect that the loss of 
bonds, stocks, bank balances, and other securities took place prior to the 
naturalization of the claimants in Canada. 

As to costs, I am of the opinion that an award of $60.00 would reasonably 
compensate the claimant, Charles J. Sachs, for expenses necessarily incurred 
abroad in the preparation of that portion of the claim on which he had 
succeeded. 

With the two variations above noted, I approve the report of the Deputy 
_ Commissioner. 

I accordingly recommend that there be paid to the claimant, Charles J. 
Sachs, the following amounts: 


(a) $1,500 as an award for loss of property in Prague, such payment to be 
in Order of Priority No. 3(a) and to bear simple interest from 1st 
January 1946 at 3% per annum; 

(b) $60.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish 
a portion of his claim. 


I recommend that the claims of Charles J. Sachs and Helen Sachs for loss 
of moneys and securities be disallowed. 


Dated this 23rd day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9396 
Re: Walker 


This claim was referred to Deputy Commissioner Bird for the purpose of 
determining whether, or not, the claimant was a Canadian within the meaning 
of the War Claims Rules at the time of his alleged losses. 

Deputy Commissioner Bird has submitted to me his report on this question, 
and his finding to the effect that the claimant, being a British subject, acquired 
a domicile of choice in Canada in 1927 and did not subsequently abandon it. 

I notified the claimant, under the provisions of Rule of Procedure No. 20 
that I expected to find it necessary to reverse the opinion of the learned Deputy 
Commissioner and to report that the claimant did not have a domicile in 
Canada at the time of his losses. 

According to information furnished by the Department of Citizenship and 
Immigration, th claimant was granted the status of a landed immigrant in 
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Canada on 17th April 1927. After residing in Canada for approximately eight 
months, the claimant, with his wife and children, departed for Shanghai, and 
resided in the Far East until 1948. They obviously did not remain long enough 
in Canada in 1927 to acquire ‘‘Canadian domicile” in the statutory sense. 


Assuming that the claimant intended to reside in Canada when he was 
landed here in 1927, and thereby acquired a common law domicile in Canada, it 
would appear by a strong inference that he would lose such domicile by 
residing in the Far East for the next twenty-one years without any overt ties 
or relationships with this country, and without overtly evidenced intention of 
returning to Canada. For these reasons, I see no alternative but to reverse the 
finding of the learned Deputy Commissioner, and to decide that, at the time of 
his alleged losses, the claimant was not a Canadian within the meaning of the 
War Claims Rules. 

I therefore recommend that this claim be disallowed. 

Dated this 17th day of May, A.D. 1955. 


Since the making of my recommendation on 17th May 1955, the claimant 
has retained counsel to present an argument for the reconsideration of my 
decision, and for the restoration of the findings of the learned Deputy Commis- 
sioner. The claimant’s counsel quite properly makes three submissions: 


(a) that, if the claimant be found to have established a common law 
domicile of choice in Canada in 1927, he would not lose it except by 
the acquisition of residence in a new place with the intention of 
settling there permanently, or at least indefinitely; 

(b) that the western population of the international settlement of Shang- 
hai was almost entirely composed of nationals of countries other than 
China; 

(c) that the findings in fact of the learned Deputy Commissioner, based on 
an oral hearing of the witness, should not be interfered with unless 
they are manifestly unreasonable. 


The soundness of points (a) and (c) is unquestioned. The reversal of the 
Deputy Commissioner’s decision is based, however, not so much on a reversal of 
his findings of fact as on the inference to be drawn from them. It must also be 
borne in mind that one of the main purposes of reviewing the decisions of 
Deputy Commissioners is to secure a relative uniformity in the adjudications of 
the War Claims Commission. 

As to (6), there is no suggestion that the claimant became a Chinese 
national. He obviously retained his status as a British subject. In order, 
however, for him to be eligible under the Canadian War Claims Rules, he must 
have been, at the time of his loss, not only a British subject, but a British 
subject having a domicile in Canada. In my opinion, and in the light of 
numerous cases of somewhat similar nature which I have reviewed, it appears 
unreasonable to infer that eight months’ residence in Canada (even if landed as 
an immigrant) would confer on the claimant a domicile in Canada, but that 
twenty-one years’ residence in China (without any overt abandonment of his 
domicile of choice, but without any ties whatever with Canada) would not lead 
to the conclusion of an intention to reside in China permanently, or at least 
indefinitely. 

Canadian status is sometimes entirely independent of domicile, but in 
other cases domicile is an essential basis of Canadian national status. A Canadi- 
an by birth may abandon his Canadian domicile without losing his Canadian 
status. But a British subject who acquires Canadian status through the acquisi- 
tion of Canadian domicile (either in the statutory sense or at common law) 
must retain that domicile as a supporting basis for his Canadian national status. 
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If, for example, the claimant had been born in Canada, domicile would be 
irrelevant to his national status, and he could move to Shanghai with the 
intention of residing there for the rest of his life, and still remain a Canadian. 
But, if he had come to Canada as a landed immigrant in 1922, and had resided 
here for the five years required to give him Canadian domicile in the statutory 
sense, he would unquestionably have lost that domicile by his subsequent 
twenty-one years in China without retaining any effective Canadian ties. A 
fortiori, it seems evident to me that the domicile which he is found, by a rather 
weak presumption, to have established here during his eight months of resi- 
dence in Canada, would be presumed to be abandoned by his twenty-one years’ 
residence in China without any Canadian ties. 


My conclusion as to the national status of the claimant at the time of his 
internment would be that he was a British subject domiciled in China. The 
equity of this conclusion may be indicated by pointing out that if The Canadian 
Citizenship Act had been in force at that time, the claimant could certainly not 
have been regarded as being a Canadian citizen. 

On a very careful re-examination of the whole claim, I cannot see my way 
clear to reverse my former opinion, and I must therefore confirm my recom- 
mendation that this claim be disallowed. 


Dated this 9th day of November, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9402 
Re: Russell 


At the time of the making of my recommendation dated 11th June, 1956, I 
was of the opinion that I could properly approve the recommendation of 
Deputy Commissioner Francis for reimbursement of $425.00 for loss of benefits 
of passage money to South Africa, which was apparently paid by the General 
Conference of Seventh-Day Adventists. 

My point of view then was that, although the Conference was not a 
Canadian organization, it could properly be the recipient, by way of subroga- 
tion, of a claim which the claimant might be eligible to present. 

More mature study of this aspect of the claim has led me to the present 
conclusion that the original loss on this item was suffered in the first instance 
by the General Conference itself, and not by the claimant. The passage money 
had apparently been paid by the Conference for the advancement of its 
missionary objectives, and had not been charged to the claimant, and was not 
expected to be reimbursed by the claimant. The principle of subrogation would 
therefore not apply, and the General Conference, not being a Canadian organi- 
zation, would be precluded by the War Claims Rules from presenting a claim in 
its own behalf. 

For the foregoing reasons, I therefore amend my recommendation of the 
11th June 1956 by disallowing the item relating to loss of benefit of passage 
money, and I accordingly recommend that compensation in this case be limited 
to the amount already paid to the claimant in pursuance of my said 
recommendation. 


Dated this 26th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9407 
Re: Federer 


...1 accordingly recommend that these claims be disallowed. 


I note that the learned Deputy Commissioner reserved the question of an 
allowance for expenses. Compensable costs are restricted by the provisions of 
the War Claims Rules to reasonable expenses necessarily incurred for services 
performed abroad for the purpose of enabling claimants to establish their 
claims.—Report of Advisory Commission on War Claims, p. 70.—This provision, 
in my opinion, provides for the granting of expenses to claimants only in cases 
where valid claims are ultimately established. As in Courts of Law costs 
normally follow the event, so in proceedings before this Commission reim- 
bursement of expenses must be refused in a case in which the claimant turns 
out to be ineligible, or the claim invalid. I must therefore recommend that the 
claim for expenses be also disallowed. 


Dated this 22nd day of October, A.D. 1957. 


By my report dated 22nd October 1957 I approved the recommendation of 
Deputy Commissioner Hyndman for disallowance of these claims. 


Both the learned Deputy Commissioner’s recommendation and my own 
report were made before the formulation of principles applicable to “confisca- 
tion” cases reached as a result of the meetings of Deputy Commissioners held in 
February 1958. 


Dr. Samuel has more recently requested that these claims might be reo- 
pened for the purpose of reconsideration in the light of the adopted principles 
respecting claims arising in Czechoslovakia. The claims have been further 
reviewed pursuant to his request, and Dr. Samuel has supplemented his very 
comprehensive written arguments by an oral presentation before me at Ottawa, 
in the course of which Mr. Bloomfield was associated with him. 


The basic principle on which reconsideration is sought may be summarized 
by saying that Canada did not recognize the Nazi authorities in Czechoslovakia 
as being either the de jure or de facto government of that country, but rather 
as usurpers of power, whose acts were devoid of constitutional validity. In a 
number of cases I have therefore held that formal confiscation of property in 
Czechoslovakia by the Nazi usurpers did not divest the owner of his beneficial 
interest in the property, but that in spite of such formal confiscation he might 
claim for compensable loss accruing at a later date by reason of such operations 
of war as bombing, looting, or actual asportation, provided that the acts causing 
such losses occurred at a time when he was a Canadian national. This principle 
was applied respecting immovable property in such cases as Whitehead—No. 
1486, respecting tangible movables in such cases as Gruber—9288, and respect- 
ing moneys and securities in such cases as Jan Redlich—No. 9319. 


In the present case, Dr. Samuel contends that the tangible and intangible 
properties of the claimants, or at least a substantial part of them, persisted 
intact until they were lost or damaged by operations of war after the claimants 
had respectively acquired Canadian status, in spite of the fact that those assets 
had been formally confiscated or requisitioned by the Nazi authorities at a time 
when the claimants were non-Canadians. 


In view of my decisions in the cases which I have noted above, the 
principle underlying Dr. Samuel’s contention appears to me to be a sound one, 
and the real difficulty arises in its application to the circumstances of the 
present cases, in the light of the available evidence. 


The claim of Oskar Federer for loss of tangible assets is estimated by Dr. 
Samuel at $122,190.00 covering the loss of paintings, water colours, drawings, 
sculptures, furniture, oriental rugs, library, and dining room sets. It is, I think, 
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unquestionable that the claimant was an outstanding collector of works of art in 
Czechoslovakia and that he possessed a widely-known collection of very con- 
siderable value, which the learned Deputy Commissioner estimates at $40,- 
000.00. This admittedly may be a very conservative valuation, but the main 
difficulty in this branch of the claim arises from the fact that the only compen- 
sable losses are those which were caused by operations of war in the period 
between the claimant’s naturalization in Canada on 23rd February 1945 and the 
termination of hostilities on 8th May of the same year. The situation is 
complicated by the large number of confiscations, requisitions, ‘‘borrowings’’, 
hidings, damage and deterioration due to causes other than operations of war, 
and the recovery by the claimant of a number of articles after the end of the 
war. It would be entirely impossible to make any arithmetical computation 
either of the identity or value of the goods which were intact up to 23rd 
February 1945 and which were lost or damaged by operations of war between 
that date and the end of World War II. In my opinion, the most that the 
evidence would warrant would be a token award and, placing myself in the 
position of a jury, I would assess the compensable loss within the relevant 
period at $5,000.00. I fully realize that this amount is far from adequate to 
compensate the claimant for the severe losses which he sustained, but the 
evidence indicates that the great majority of those losses were caused by acts 
occurring before the claimant became a Canadian. 


As to Oskar Federer’s claim for loss of moneys and securities, including the 
proceeds of insurance policies, totalling $86,062.88, Dr. Samuel contends that 
the case is on all fours with that of Jan Redlich—No. 9319. In that case I held 
that the automatic return of certain moneys to the claimant at the end of the 
war, coupled with evidence that substantial funds remained to the credit of his 
sub-account as late as 20th April 1945, pointed to an inference that a considera- 
ble portion of his losses had occurred between the last mentioned date and the 
end of the war. In the present case, Dr. Samuel points to the evidence 
indicating that some securities remained in Mr. Federer’s sub-accounts after 
the war, and were automatically returned to him. Even, however, if we can 
accept the evidence on this point as establishing an automatic restoration, it is 
not coupled with any evidence pointing to continued existence of the lost assets 
at any time after 23rd February 1945. In fact, the evidence discloses so many 
and varied transactions, blockings, confiscations, sales, replacements, and resales 
of the claimant’s assets that the natural inference is to the effect that the 
great majority, if not all, of the claimant’s securities and moneys were lost to 
him outright before he became a Canadian. 


I am therefore reluctantly of the opinion that this branch of the claims, 
which was impliedly rejected by the Deputy Commissioner although he did not 
specifically mention it, must be disallowed. 


The claim of Mrs. Elizabeth Federer, wife of Oskar Federer, totalling 
$16,840.00 for tangible property and $13,749.70 for money losses, is substantial- 
ly similar to that of her husband, and in my opinion merits the same determi- 
nation. Mrs. Federer became a Canadian national at the time of her husband’s 
naturalization on 23rd February 1945. I would therefore, as a jury, assess her 
compensable loss of tangible property within the relevant period at $1,000.00, 
and I would similarly reject the claim for money losses. 


The claimant Henry Edward Charles Federer claims $30,215.00 for damage 
to farm and farm buildings by operations of war and $6,266.00 for loss of 
money. This claimant has the advantage of having been naturalized in Canada 
on 20th December 1943 and of having previously acquired Canadian national 
status within the meaning of the War Claims Rules from the date of his 
enlistment in the Canadian Armed Forces on 10th August 1942. 
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Dr. Samuel contends that the 1937 assessed value of the claimant’s property, 
in the vicinity of $7,000.00, was a mere fraction of its actual value. There is, 
however, evidence that this property, although potentially valuable, was not in 
the best of condition and required substantial renovation. I am prepared to 
agree with Dr. Samuel’s contention that, under the principles which I have 
above outlined respecting “confiscation” cases in Czechoslovakia, the seizure, 
confiscation, administration or use of the claimant’s property by the Nazis did 
not have the legal effect of depriving him of beneficial ownership. The principal 
difficulty, however, is the vagueness of the evidence regarding the actual war 
damage. The evidence submitted on this point is second-hand, indirect, and 
inadequate. There appear to have been bombing operations in the vicinity in 
the early days of May 1945 before the end of the war, but I am unable to 
conclude with any certainty that those operations destroyed or damaged the 
claimant’s property. The most that I can infer is that the Germans, by their 
careless and destructive use of the property throughout the war caused sub- 
stantial physical damage between the time when the claimant became a 
Canadian and the end of hostilities. The quantum of such damage is impossible 
to compute with any arithmetical accuracy but, as a jury, I would estimate the 
compensable loss at $6,000.00. 

The evidence supporting Henry Federer’s “money claim” is even less 
adequate than in the case of his father and mother, and this branch of the claim 
must therefore be rejected. 

As to costs, I am of the opinion that the following amounts would reasona- 
bly reimburse the three claimants for the expenses incurred abroad by them 
respectively in the preparation of those branches of the claims which have 
succeeded: Oskar Federer—$500.00; Elizabeth Federer—$100.00; Henry 
Edward Charles Federer—$600.00. 

I therefore reverse my former recommendation of 22nd October 1957, to 
the extent above indicated, and I now recommend that there be paid the 
following amounts as awards for loss of property in Czechoslovakia, each 
payment to bear simple interest from Ist January 1946 at 3% per annum: 


(a) to Oskar Federer $5,000.00, in orders of Priority Nos. 3(a) and 3(b); 

(b) to Mrs. Elizabeth Federer $1,000.00, in order of Priority No. 3(a); 

(c) to Henry Edward Charles Federer $6,000.00, in orders of Priority Nos. 
3(a), 3(b), and 4(a). 


I also recommend that there be paid the following amounts as awards for 
expenses necessarily incurred for services performed abroad for the purpose of 
enabling the claimants to establish their claims, such payments to be without 
interest, but not to be taken into account for priority purposes: 


(d) to Oskar Federer $500.00; 
(e) to Mrs. Elizabeth Federer $100.00; 
(f) to Henry Edward Charles Federer $600.00. 


Dated this 30th day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9410 
Re: The Government of Newfoundland 


The Government of the Province of Newfoundland seeks an award out of 
the War Claims Fund for damages arising out of the sinking of its ship the S.S. 
“Caribou” by enemy action in Cabot Strait on October 14, 1942. At the time of 
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her sinking the ship was owned by the Government of Newfoundland and was 
being operated by the Newfoundland Railway. In 1949 Newfoundland became 
one of the Provinces of Canada, and the Federal Government assumed respon- 
sibility for the operation of the Newfoundland Railway and the ferry services 
and took over their assets and liabilities which in turn were transferred to 
Canadian National Railways Company as its agent. As neither the Government 
of Canada nor its agent the Canadian National Railways Company claims any 
interest in this matter, the only question for decision by this Commission is the 
amount of the award to which the Government of Newfoundland is entitled. 


The evidence discloses that S.S. “Caribou” was built at Schiedam in Holland 
in 1925 at a cost of $497,298.17 and was placed in service on a run between Port 
aux Basques, Newfoundland, and North Sydney, Nova Scotia. She seems to 
have been adequately maintained throughout the years and had been subjected 
to an overhaul and refit in the dockyard at St. John’s in the spring of 1942. 


According to the War Claims Rules, based on the recommendation of the 
Advisory Commission, damages should be assessed on the basis of the reasona- 
ble market value unless the property did not have a market value, in which 
case the intrinsic value of the property may be used. It is stated that the term 
“intrinsic value” lacks precision, hence the recommendation that market value 
be used where at all ascertainable. However, in this case a precise market value 
would be difficult to arrive at due to the fact that no outside appraisal was had 
for the reason that the Government of Newfoundland would not be interested 
in market values. It was merely using the ship as a part of its public transpor- 
tation system, and would have continued to operate it so long as it was capable 
of meeting the demands of the travelling public. 


The Government of Newfoundland seeks to establish value by method of 
comparison of gross ton costs of construction. Two ships, the S.S. “Baccaliew”’ 
and the S.S. “Burgeo” were contracted for in March of 1939 at an aggregate cost 
of $909,087.50 or $319.87 per gross ton. On this basis the S.S. “Caribou”, which 
had a gross tonnage of 2222.5 would have a 1939 value of $710,911.08. That 
figure, of course, represents the 1939 replacement cost and, I think, may be 
taken as fairly accurate. However, it is a notorious fact that between 1939 and 
1942 building costs rose sharply. And, according to the so-called “Fairplay” 
index, the construction costs of ships of somewhat larger tonnage rose from £13, 
6s, 9d on June 30, 1939 to £20, 16s, 0d on June 30, 1942 and remained at that 
figure on December 31, 1942. This rise in cost would be approximately 56% so 
that, at the time of her sinking, the S.S. “Caribou” would have a replacement 
cost of $1,109,021.29 but that figure would have represented the value of a new 
ship while the S.S. “Caribou” was then 17 years old. 


While it seems to be the practice of shipping companies to write off 
annually as much as 4% of the cost of a ship by way of depreciation, that figure 
is by no means representative of the actual depreciation in value, as many 
ships, when disposed of by their original owners, still have many years of 
service in world commerce. And while it is quite possible that the S.S. “Caribou” 
might have remained in service for as long as 40 years, depreciation based on a 
straight line rate of 24% per annum would not take into consideration the fact 
that the annual cost of maintenance is much higher for older ships and this 
affects their market value. It would seem that this factor could be taken care of 
equitably by increasing the rate of depreciation to 22% for each of the 17 years 
since her construction. Thus the depreciated value of the S.S. “Caribou” at the 
time of her loss would be about $590,553.84. But even then she would have 
some market value for scrap or otherwise. In all the circumstances, I would 
allow her value at $615,500.00. 
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In addition to the value of the ship, the claimant further claims the sum of 
$30,000.00 estimated by the Assistant Marine Superintendent as a moderate 
valuation of the ship’s equipment of bedding, napery, crockeryware, etc., as 
well as ship’s stores. In view of the comparative shortness of the voyage, the 
figure may be somewhat high but I would allow it. The foregoing places the 
total value of the ship, equipment and stores at $645,500.00. A further question 
remains. Should the S.S. “Caribou” have been insured? If she should, then the 
amount of insurance which in the circumstances the claimant might reasonably 
have been expected to be able to obtain plus the amount of the premium which 
such estimated insurance would have cost must be deducted from any award 
hereunder. See the Report of the Advisory Commission at page 67. 


On the question of the failure of the Government of Newfoundland to 
insure the S.S. “Caribou” against loss, the following arguments have been 
advanced: 


“1. When, in 1934, the Letters Patent of 1876 and 1905 were suspend- 
ed by His Majesty the late King George V and the Commission of 
Government was constituted, one of the first actions by Commission was to 
cancel policies of insurance on all property of the Government of 
Newfoundland. 


2. This, as it is understood, was in conformity with a like policy of 
public action which had been current in the United Kingdom for more 
than a hundred years. This line of public policy was made applicable to 
Newfoundland on the grounds that the annual premium of insurance could 
only increase the deficiency between Newfoundland annual revenue as 
compared with expenditures, deficits which were underwritten by way of 
Grants in Aid from the United Kingdom Treasury. The risks of loss were 
not such as to warrant a reversal of this long standing United Kingdom 
practice insofar as Newfoundland was concerned. 


3. The practice of self-insurance continues to be an accepted portion 
of public policy in both the United Kingdom and in Canada; indeed it is 
understood that this policy is not only adhered to by the Dominion Gov- 
ernment but is also followed by some, if not all, of the Provincial Govern- 
ments, including Newfoundland. 


4, With the system in vogue prior to lst April, 1949, the carriage of 
insurance, whether ordinary or war risk, could only have resulted in an 
increase in the deficit on Railway operations (deficits on operating account 
arose in 10 of the 15 years from 1934/5 to 1948/9), or in a reduction of the 
operating profits (five years in same period of 15 years) which were applied 
to the (always inadequate and requiring supplementation by grants from 
Government) Railway Capital Renewals Fund. 


5. At no time from 1934 to 1949 were insurance premiums an element 
in the factors resulting in the structure of the Newfoundland Railway and 
Steamship freight tariffs, that is to say, the saving resulting from the 
adoption of the United Kingdom policy of self-insurance was passed on to 
the benefit of Railway patrons and did not redound to the benefit of the 
Railway or to the Government.” 


It would seem from the foregoing that it was the considered policy of the 
Governments of the United Kingdom, Newfoundland, Canada and some of the 
Canadian provinces that these Governments should be their own insurers. And 
the wisdom of such policy is in no way open to question by this Commission. 
Provincial Governments, by the Rules, are given the same rights to compensa- 
tion as the Government of Canada, and the Government is given the right to 
recover for losses of a non-military nature, subject, in general, to the same 
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priorities as other claimants. While it is settled law that the Crown is not bound 
by restrictive legislation unless it consents to the restriction, it must be realized 
that the right of compensation out of the War Claims Fund exists only through 
the War Claims Rules which rules do not confer any special privileges on the 
Crown. I, therefore, conclude that the Government of Newfoundland, although 
it had adopted a policy of non-insurance, is in the same position as ordinary 
claimants in respect of the benefits of insurance. To hold otherwise would place 
the Crown in the preferred position of having its non-insured losses paid while 
other uninsured claimants would be denied. It would seem equitable that both 
classes should be held to be in the same position. 

It is not easy to determine, in the circumstances, what amount of insurance 
the Government of Newfoundland might reasonably have been expected to 
have procured. I think that it should be noted that it was not in the shipping 
business generally and ought not to have been expected to be fully aware of 
the rapidly rising ship building costs of the time, so that full value coverage 
should not be expected. Perhaps a two-thirds coverage would not be too far out 
of line in either direction, and I shall calculate on that basis. Two-thirds of 
$645,500.00 would be $430,333.33, to which must be added the insurance pre- 
mium on such amount. 

I have not been able to find out the exact rate of marine insurance for ship 
and supplies at the date of sinking, but I have ascertained that the general rate, 
including war risk for freight from Charlottetown via S.S. “Caribou” was 
_ 3.12%. There is a difference between the rates on hull and on cargo but it is 
safe to say that a composite rate of 3% on ship and supplies would not be 
excessive, And at that rate the premium would have been $12,910.00. The total 
deduction to be made for failure to insure would, therefore, be $443,243.33 
leaving $202,256.67. But, in addition to the deduction in respect of insurance, 
the claimant admits having realized the sum of $67,500.00 on the sale of S.S. 
“Empire Conington”’, an enemy ship seized as a prize by the United Kingdom 
authorities and by it turned over to the Newfoundland Government to replace 
S.S. “Caribou” but found to be unsuited for the work and was subsequently 
sold. The final compensable figure for the ship and supplies is $134,756.67. 

It appears from the evidence that S.S. “Empire Conington” was acquired 
by the Government of Newfoundland on the twenty-fifth day of November 
1946, and was sold in 1949 when the above figure of $67,500.00 was received. 
Therefore, the claimant should have interest on that sum from the date of the 
sinking of S.S. “Caribou” until the 25th of November 1946. 

I, therefore, recommend that, in respect of the loss of the S.S. “Caribou” and 
her stores, etc., the claimant be paid the sum of $134,756.67 together with 
simple interest thereon at three per cent per annum from the 14th day of 
October A.D. 1942 as well as interest at the same rate on $67,500.00 from the 
said date to the 25th day of November A.D. 1946. 

The claimant also seeks a further award of $20,707.23 as “expenses inci- 
dental to the loss of the S.S. ‘Caribou’” and made up of such items as the 
supplying of coffins and burial of the dead, search for bodies, clothing and 
travelling expenses of survivors paid to the Government of the United King- 
dom. These items are claimed to be from the records of the Newfoundland 
Railway and would seem to come within the categories of compensable dam- 
ages. I would allow the amount and recommend payment of the sum of 
$20,707.23 together with simple interest thereon at three per cent per annum 
from the Ist day of January A.D. 1943 being the estimated mesne date of 
payments by the claimant. 

And, finally, the Government of Newfoundland seeks to be re-imbursed in 
the sum of $1,000.00 in respect of a payment made in November 1954 ‘“‘to the 
widow of the late Keeper of the Beaumont Hamel Cemetery to compensate her 
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for the total loss of furniture, motor car and personal effects suffered by her 
and her late husband consequent on the over-running of France in 1940 by the 
German Armies.” This claim seems to come within the provisions of category 
33 of claims as set out in the Report of the Advisory Commission and should be 
allowed. I, therefore, recommend a payment of the further sum of $1,000.00 
together with simple interest thereon at three per cent per annum from the 
15th day of November 1954 as compensation for the payment of the said 
amount to the above named party. 


Dated this 16th day of April A.D. 1957. 


(Sgd) C. ST. CLAIR TRAINOR 
Deputy War Claims Commission 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


I have furnished the claimant with a copy of the Deputy Commissioner’s 
report and, pursuant to Rules of Procedure No. 20, I have also notified the 
claimant to the following effect: 


“My present opinion is that I shall be obliged to reduce the amount of the 
award recommended by the learned Deputy Commissioner in the following 
respects: 


(a) The Deputy Commissioner deducted presumed insurance to the extent 
of two-thirds of the computed market value of the ship. In such cases, the 
Commission has adopted a general rule of presuming that at least 75% of the 
market value of the ship was available by way of War Risk Insurance, and that 
therefore the owner must (according to the provisions of the War Claims 
Rules) be deemed to have received such a percentage from the proceeds of the 
insurance. I therefore feel constrained to increase the Deputy Commissioner’s 
insurance deduction from 662% to 75%. The deduction for War Risk Insur- 
ance premium would be increased accordingly. 


(b) The item of $20,707.25 for expenses incidental to the loss of the 
S.S. “Caribou” does not appear to me to have been sufficiently established. Some 
of the items are supported by incomplete evidence, and others do not appear to 
fall into categories which are compensable under the provisions of the War 
Claims Rules. At present, I am of the opinion that this amount should be 
reduced to approximately $10,000.00. 


(c) The item of $1,000.00 in respect of compensation paid to an individual 
fur loss of personal effects does not appear to be established. A claim of that 
nature would be only as good as the claim of the individual who suffered the 
loss in the first instance, if the circumstances indicated that the Government 
had been subrogated to his right. In the absence of more adequate proof, I feel 
obliged to recommend the disallowance of this portion of the claim.” 


The claimant has indicated acceptance of the award recommended by the 
learned Deputy Commissioner, with the variations proposed by me in the 
foregoing notice. 


With the suggested variations, I therefore approve the report of the Deputy 
Commissioner. The revised insurance deductions will amount to $498,648.75, 
leaving a net compensable loss occasioned by the sinking of the S.S. “Caribow” 
and her stores, et cetera, (before deduction of the proceeds of the S.S. “Empire 
Conington” at $146,851.25 (instead of $202,256.67, as recommended by the 
learned Deputy Commissioner). 
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I accordingly recommend that the claimant be paid: 


(a) $146,851.25 as an award for the property loss of the S.S. “Caribow’’, and 
her stores and equipment, such payment to bear simple interest from 14th 
October 1942 at 3% per annum; subject to deduction of $67,500.00 being the 
proceeds of the sale of the S.S. “Empire Conington”’, with interest adjustment 
from 25th November 1946; 


(6b) $10,000.00 as an award for incidental expenses directly occasioned by 
the sinking of the S.S. “Caribou”, and constituting an addition to the property 
loss thereby suffered, such payment to bear simple interest from an estimated 
mesne date of Ist January 1943. 


The foregoing payments should be consolidated in a single priority rating, 
comprising orders of Priority Nos. 3(a) to 7 inclusive. 


For the reasons mentioned in paragraph (c) of my notice under Rule of 
Procedure No. 20 (cited above), I recommend that the claim for ‘‘compensation 
paid to an individual for loss of personal effects” be disallowed. 


Dated this 24th day of October, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9425 
Re: Gilbert 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and have waived presentation of further materials on review, 
though protesting that the amount recommended is too small to provide ade- 
quate compensation for the goods lost. 


Owing to the unfortunate death of the claimants’ daughter, it is naturally 
difficult for them to provide specific and detailed evidence as to the nature and 
value of the goods lost. It is, however, even more difficult for the Commission 
to assess the value of the goods in the absence of more complete and specific 
evidence. On a careful review of the claim, I have reached the opinion that the 
amount recommended by the learned Deputy Commissioner is as large as can 
properly be recommended in view of the scanty nature of the evidence 
furnished. 

In view of the smallness of the award, the length of time elapsed, and the 
unlikelihood of any outstanding claims affecting the estate of the deceased 
daughter, I agree with the apparent conclusion of the Deputy Commissioner 
that formal administration may properly be dispensed with and the award paid 
directly to the claimants. 


Dated this 23rd day of May, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9429 
Re: King 


Since the making of my report in this case on 23rd January ultimo, the 
claimant has submitted further materials in support of the contention that his 
award should be increased. Delay in this submission is explained by the un- 
fortunate illness of the claimant. 


The claimant’s present contention is based principally on the disallowance 
by the Deputy Commissioner of a claim for $300.00 cash in the possession of his 
deceased son Henry C. King. The claimant explains that his son had been 
employed under war time wages for nearly five years, and had a considerable 
portion of his savings with him in cash at the time of the sinking of the ‘‘Rose 
Castle’. 


Apart from the practice of the Commission to require substantial cor- 
roborative evidence of the possession of substantial sums of money, there is the 
additional requirement that amounts of currency over and above what is 
required for the purpose of the immediate journey should be protected by 
some form of insurance, such as traveller’s cheques or letter of credit. For that 
reason, even if it is established that the claimant had on his person the sum of 
$300.00 at the time of his loss, the practice of the Commission would not allow 
a recommendation of payment of such a substantial amount. The normal 
maximum allowed by the Commission in such cases would be in the vicinity of 
$100.00. I think, however, that in view of all the circumstances of the present 
case, such an amount might properly be added to the recommendation... 


Dated this 16th day of February, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9430 
Re: Martin 


These claimants, who reside at 110 Springdale Street, St. John’s, New- 
foundland, seek an award of compensation out of the War Claims Fund for 
alleged loss resulting from the sinking of S.S. “Caribou” by enemy action in 
Cabot Strait on October 14, 1942, (1) through the death by drowning of their 
son Edgar R. Martin, and (2) for loss of their son’s personal belongings. 


I find from the evidence that the claimants were Canadian citizens at the 
time of the presentation of the claim, and at the time of the loss or damage 
complained of, they and their said son possessed a Canadian national status 
within the meaning of the War Claims Rules. 


The evidence establishes that the claimants’ son Edgar R. Martin was born 
on January 26, 1923 and had just completed a course in Chemistry at McGill 
University for which he had been awarded a B.Sc. Degree and was returning 
home by the S.S. “Caribou” when it was sunk by enemy action on October 14, 
1942 and he was one of a large number of civilian casualties. 


The claimants were not of great wordly means and in order to permit their 
son to take adavantage of a scholarship and procure his special education they, 
and the mother in particular, were obliged to make great sacrifices. The course, 
a normal one of three years, was accelerated into two and they estimate from 
memory and from comparisons with the expenses of student companions that 
their cash outlay amounted to $1600.00. 


The boy had not had any opportunity to earn money after completing his 
course but the evidence discloses that he did have at least two offers of 
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employment at a commencing salary of $165.00 and $200.00 a month respec- 
tively. And there is no doubt that in the field of his special training wide 
opportunities for advancement were available to him had he survived. There 
was some evidence that he had decided to enter the Navy and was on way to 
visit home on a pre-training visit. This action would serve to lessen the amount 
of immediate compensation to his parents but would not destroy its possibility 
if otherwise established. 


There was no binding contract for reimbursement between the son and 
his parents, and what the son had in mind will never be known, but the father, 
apparently a very truthful man, stated that they fully expected that compensa- 
tion for their sacrifice would have been made. It therefore becomes a question 
of whether or not the claimants have brought themselves within the require- 
ments of the War Claims Rules. 


These rules, following the Report of the Advisory Commissioner, provide, 
subject to certain enlargements as to those who may benefit, that claims for 
loss resulting from death shall be dealt with in accordance with the principles 
established under The Fatal Accidents Acts which in the Canadian Provinces 
are modelled after Lord Campbell’s Act. 


In Biggar v. Green, 22 M.P.R., 209, Campbell, C. J., said at p. 213: 


“The basis of a claim recoverable under Lord Campbells Act and legisla- 
tion modeled upon it is referred to by Lord Atkinson in the Taff Vale 
Railway Company case (1913 A.C. 1) as a reasonable expectation of 
pecuniary benefit which includes prospective loss and which is not qualified 
by the proposition that the deceased must have been earning or making 
financial contributions.” 


The case referred to by the learned Chief Justice, although not wholly similar, 
is closely akin to this present claim. Part of its headnote reads as follows: 


“Where, therefore, an action was brought by a father under The Fatal 
Accidents Act, 1846, for damages for the loss of a daughter, aged sixteen, 
who was killed by the negligence of the defendants, and it was proved that 
at the date of her death the deceased, who lived with her parents, was 
nearing the completion of her apprenticeship as a dressmaker and was 
likely in the near future to earn a remuneration which might quickly 
become substantial: — 


“Held that there was evidence of damage upon which the jury could 
reasonably act.” 


In the case of Franklin v. The South Eastern Railway Company, 157 E.R. 
448, Pollock, C.B., said at p. 449: 


“Tf then the damages are not to be calculated on either of these principles, 
nothing remains except they should be calculated in reference to a reason- 
able expectation of pecuniary benefit, as of right or otherwise, from the 
continuance of the life. Whether the plaintiff had any such reasonable 
expectation of benefit from the continuance of his son’s life, and if so, to 
what extent, were questions left in this case to the jury. The proper 
question then was left, if there was any evidence in support of the 
affirmative of it. We think there was.” 


He then sets out the facts and continues: 


“We do not say that it was necessary that actual benefit should have 
been derived, a reasonable expectation is enough, and such reasonable 
expectation might well exist, though from the father not being in need, 
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the son had never done anything for him. On the other hand a jury 
certainly ought not to make a guess in the matter, but ought to be satisfied 
that there has been a loss of sensible and appreciable pecuniary benefit, 
which might have been reasonably expected from the continuance of the 
life.” 


From the foregoing principles of the law it is apparent that the decision in 
this case must rest on the reasonableness of the claimants’ expectation of future 
re-imbursement by their son had his life been spared. The existence of a legal 
or moral obligation is not a necessary basis and there can be no certainty. It 
would appear that juries and those exercising their functions in judicial 
proceedings must base their findings on what, in the circumstances of the 
particular cases, is reasonably probable. 


In this case, the deceased son seemed to have been a bright and ambitious 
boy. And there is nothing to indicate that his parents’ confidence in him was 
not justified. I, therefore, find that by the death of their son the claimants 
suffered a compensable pecuniary loss. 


As the claimants kept no records, the claim for $1600.00 is but an estimate. 
And then, too, there are the other factors which make for uncertainty as to 
whether the son might have been prevented from any cause from re-paying the 
total sum. In my opinion, a reasonable assessment of loss under The Fatal 
Accidents Act would be $1000.00. 


At the hearing the claimant father gave evidence as to the loss of his son’s 
personal clothing and effects which he itemized and valued at at least $320.00 
cash. The items were most reasonable in quantity for a University student but, 
since the values were given at approximate cost, some reasonable depreciation 
must be deducted. I would allow the personal property loss at $225.00. 


The deceased left no will and no administration of his estate was ever 
taken out. And the claimants have received no compensation from any source. 


My recommendation is that there be paid to the claimants jointly the sum 
of $1000.00 together with interest at three per cent per annum from the 14th 
day of October 1942 for their pecuniary loss suffered from the death of their 
son Edgar R. Martin by drowning on the said date through the sinking through 
enemy action of S.S. “Caribou”. And I further recommend that there be paid to 
the claimant, James M. Martin, as next of kin of the said Edgar R. Martin, the 
the sum of $225.00 together with simple interest thereon at three per cent per 
annum from the 14th day of October 1942, for loss of personal property of the 
said Edgar R. Martin through the sinking of S.S. “Caribou” as aforesaid. 


Dated this 5th day of October A.D. 1955. 


(Sgd) C. ST. CLAIR TRAINOR 
Deputy War Claims Commissioner 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and have waived presentation of further materials on review. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. In coming to this conclusion as to the 
death claim, I wish to point out that the recommended award should bear no 
direct relation to a supposed obligation on the part of the son to repay to his 
parents the money advanced by them for his education. I doubt if any such 
obligation could be said to have existed, as the education of the son was a 
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necessary which the parents were bound to provide within the limits of their 
financial competence. Even if the son had been under an obligation to repay, 
that would have been in the nature of a debt, and the War Claims Rules 
specifically provide that claims by creditors for losses alleged to be due to the 
loss of debtors’ properties or the death, disappearance or bankruptcy of debtors 
as a result of the war must be disallowed. (See Report of Advisory Commis- 
sioner, pp. 65 and 66). “Even where the cause can be shown to be an act of war 
and the loss of the amount owing is claimed as damages flowing from that act, 
such damages would ordinarily be too remote. The debt might not have been 
paid for other reasons’. The learned Advisory Commissioner cites the decision 
of Commissioner Friel in Case No. 796, re Hugh M. Nelson, after World War 
I,— Reparations, Vol. II, pp. 172 and 173—to the effect that a creditor’s claim 
for the amount of a debt due from a passenger who lost his life on the S.S. 
“Lusitania” was not admissible, the claimant’s damages being indirect and 
consequential. 


I mention the foregoing point to indicate that the loss of the probability of 
repayment of a debt, even when such loss is directly caused by an act of war, is 
not compensable under the War Claims Rules. 


Indirectly, however, and irrespectively of the amount expended by the 
parents on the education of their son, the learned Deputy Commissioner has 
found that there was in this case a reasonable expectation that the son would 
establish himself in a profession at an early date, and would make contribu- 
tions to the family budget, which was apparently not in too flourishing circum- 
stances. In approving the findings of the learned Deputy Commissioner, I wish 
to make it clear that the expected contributions should not be regarded as 
repayments of the whole, or a part, of the sums advanced for educational 
purposes. 


As to the award for loss of property, the record does not make it clear 
whether, or not, the deceased Edgar R. Martin made a will. From the findings 
of the Deputy Commissioner, however, I assume that he died intestate and that 
no formal administration of his estate was effected. Owing to the lapse of time 
and the improbability of outstanding debts, I think the Deputy Commissioner’s 
recommendation for payment of this small award directly to the father is 
appropriate. 


I therefore recommend that the claimants be paid the following amounts: 


(a) to the claimants jointly $1,000.00 as an award in compensation of 
pecuniary loss suffered by the death of their son, the late Edgar R. Martin, 
at the sinking of the S.S. “Caribow’, such payment to be in order of Priority 
No. (1-2), and to bear simple interest from 14th October 1942 at 3% per 
annum; 


(b) to the claimant, James M. Martin, $225.00 as an award for loss of 
property at the sinking of the S.S. “Caribou”, such payment to be in order 
of Priority No. 3(a), and to bear simple interest from 14th October 1942 at 
3% per annum. 


Dated this 15th day of December, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9431 
Re: Moores 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has submitted further materials in support of the 
contention that his award should be increased. 


As to the claim for hospitalization and medical care of the claimant’s wife, 
and the expenses alleged to have been incurred for payment of hired help and 
nurses during his wife’s illness, the claimant proffers an explanation of his 
failure to procure the evidence of Dr. E. F. Moores, who treated claimant’s wife 
at the time. The record of the proceedings at St. John’s by the Deputy 
Commissioner and his staff do not correspond with the arguments submitted by 
the claimant in this respect, but in the circumstances I am prepared to read the 
affidavit of Dr. Moores now tendered by the claimant. Even if full effect is 
given to that affidavit, and to Dr. Moores’ opinion that the claimant’s wife 
suffered a nervous breakdown as a result of the sinking of the “Caribou”, on 
which her husband was a passenger, I feel that the circumstances of the case 
compel the inference that the claimant’s wife’s illness was an indirect, rather 
than a direct, consequence of the act which caused the sinking of the ship. 
There must be hundreds, if not thousands, of cases in which Canadians have 
suffered physical and mental illness, and thereby incurred substantial expenses, 
by reason of shock caused by events of the war involving members of their 
families. In no case, however, has the Commission recommended compensation 
for a loss of that nature. 


The War Claims Rules require that personal injuries to be compensable 
must be a direct result of war operations. Even assuming that the claimant’s 
wife suffered an indirect personal injury through shock, I am of the opinion 
that the resulting damages would be too remote to bring the injury within the 
rules governing compensation from the War Claims Fund. 


As to the personal property claim, the claimant takes exception to the 
Deputy Commissioner’s comments on the amount of cash in possession of the 
claimant and on the lack of corroboration of watches purchased for the claim- 
ant’s boys. The claimant’s Counsel submits that the $400.00 cash possessed by 
the claimant was the proceeds of the estate of his nephew in Montreal and that 
he was bringing this sum home to the father of his deceased nephew. The 
policy of the Commission has been to recommend awards for loss of currency 
in the possession of a passenger only up to an amount reasonably necessary to 
enable the claimant to complete his current journey. The War Claims Rules 
require that, where property is reasonably insurable, it must be deemed to 
have been insured. If a claimant failed to insure property which reasonably 
should have been insured, the amount which he should reasonably have 
received as proceeds of the insurance must be deducted from any award which 
is recommended. Cash lends itself particularly to various forms of insurance, 
and the Commission has uniformly adopted the principle that if a passenger 
wished to carry an amount of cash in excess of that reasonably required for his 
journey, he should have protected it by some such form of insurance as 
travellers cheques or a remittance through his bank. The present submission of 
Counsel that the $400.00 constituted funds belonging to an estate, rather than 
being the personal funds of the claimant, merely serves to accentuate the 
improvidence of the claimant in carrying such an amount of money on his 
person. 


In cases of trans-Atlantic passengers, the Commission has limited recom- 
mendations for loss of currency to $150.00. In view of the fact that this 
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claimant had practically completed his journey from Montreal, I consider that 
$100.00 would be a reasonable maximum for his journey. If we subtract this 
amount from the award recommended by the Deputy Commissioner, the result 
is that the balance of the claim for loss of property is allowed in full, in spite of 
the lack of corroboration regarding the boys’ watches. My opinion is that the 
learned Deputy Commissioner’s award erred, if at all, in the direction of 
generosity. 

I therefore approve the report of the Deputy Commissioner without varia- 
tion, and I recommend that the claimant be paid $600.00 as an award for loss of 
personal property at the sinking of the S.S. “Caribou”, such payment to be in 
order of Priority No. 3(a) and to bear simple interest from 14th October 1942 
at 3% per annum. 

For the reasons mentioned by the learned Deputy Commissioner, and those 
stated above, I recommend that the claim for personal injury to the claimant’s 
wife be disallowed. 


Dated this 21st day of February, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9438 

Re: Chapman 

...l recommend, therefore, that an award of compensation in the sum of $100 
be granted to the claimant, Mrs. Mary Marjorie Elizabeth Chapman, and that 
awards of compensation in the sum of $50 be granted to each of the daughters 
of the deceased, Rosemary Florence and Lucille Edna Chapman. In view of the 
tender ages of the two children I recommend that their awards be paid for 
their benefit to their mother and natural guardian, the present claimant. 


June 27, 1955. 
(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


...1 therefore recommend that the claimant be paid $200.00 as an award for 
maltreatment of her husband, the late F/O Gregory Armen Chapman, whilst a 
prisoner of war in Europe, such payment to be in order of Priority No. 1-2, and 
to be held upon the following trusts: 


(ayecor the. clalnant aneners Ownerighnt: (ui Lee ee es: $100.00 
(OdetOls Rosemary, HLorence-G Na pMan ann tered cus abt ctr stanhantane 50.00 
Lemons ticle Honda sCRap Main ar ts edetatyctekn tha: gicasge Shy obec Re as 50.00 


Dated this 12th day of October, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9465 
Re: Labelle 


This claim is one of a group of 36 claims presented by 36 members of 
a religious order, La Fraternité Sacerdotale, for maltreatment and personal 
injuries following the internment they suffered at the hands of the Germans in 
France, beginning in June and July 1940 and continuing to the date of their 
liberation around mid-August 1944. 
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The facts and the evidence are the same in the 36 cases and consequently 
the conclusions drawn from them will apply to each and every one of the other 
claims. 


The claimant, having established his status as a Canadian, claims compen- 
sation of $2,500 for maltreatment and personal injuries resulting from the 
afore-mentioned internment. 


(a) Maltreatment— 

On July 28, 1940 the claimant was arrested by the Germans and taken to 
the Fresne prison where he stayed from July 28, 1940 to September 28 
of the same year. He was then interned in the Grande Caserne St. Denis (St. 
Denis main barracks) then at Drancy and again at the Grande Caserne St. 
Denis where he stayed until August 25, 1944 when he claims he was liberated. 
It seems to be true that the conditions of internment to which the claimant was 
subjected constitute maltreatment as understood in the Rules. This is not, 
however, a case where the automatic award of $1.00 per diem is applicable, but 
one where it is proper to award the claimant a lump sum as a “solatium” only. 
In keeping with what was awarded in several other similar cases, it is proper to 
set this amount at $300. 


(b) Injuries— 

The claimant states that as a result of lack of food, bad housing conditions 
and continual fear, he suffered gastric troubles which necessitated long and 
frequent periods of rest. It should be noted, however, that the claimant 
remained in France for a certain time after the liberation and that he continued 
to perform certain duties, although at a slower pace, owing to the fact that the 
chaotic post-war situation in France did not permit him to accomplish the same 
work as before. 


The medical evidence does not establish conclusively the existence of a 
close cause and effect relationship between the maltreatment alleged and the 
claimant’s state of health since his release in August 1944. The undersigned 
recognizes that the psychological disturbances created by internment—and 
internment is a measure recognized as lawful in time of war—may have and no 
doubt did have, repercussions on the claimant’s state of health. It is with regret, 
however, that the undersigned is forced to recognize that according to the 
evidence offered those repercussions did not result from personal injury as 
understood in the Rules. 


The claim for personal injury cannot therefore be allowed. 


From the foregoing, the undersigned recommends that the claimant be 
paid the sum of $300 as a “solatium” for maltreatment and that the claim for 
personal injury be dismissed. 


Ottawa, August 8, 1956. 
(Sgd) FERNAND CHOQUETTE 


Deputy War Claims Commissioner 


N.B.—From a note in the file, it appears that the claimant owes the Canadian 
Government the sum of $304.25 which was advanced to him for subsistence 
expenses during his term of internment. 


NoTE: Recommendation approved by Chief Commissioner November 21, 1956. 


EDITED REPORTS OF CASES BEFORE COMMISSION 55y 


CASE No. 9484 
Re: Lush 


This claimant who now resides at 11 Angel Place, St. John’s, Newfound- 
land, has filed a claim for the loss of personal effects, clothing and nautical 
instruments through the sinking of S.S. “Terra Nova” on September 12th, 1943. 

From the evidence of this claimant who was the master of S.S. “Terra 
Nova”, it appears that the ship was not sunk by enemy action, but sank from 
action of heavy ice and stress of weather. When he filed his notice of claim he 
did not know what losses were being compensated for and since his ship was 
engaged in carrying war materials when it sank he decided to submit his claim 
for loss. His evidence showed no improper motive in doing so. 

The War Claims Rules provide for compensation only in case of loss from 
acts of actual warfare by belligerent armed forces and not from stress of 
weather or other natural causes. Therefore, I must recommend that the claim 
be rejected. 


Dated this 28th day of September A.D. 1955. 


(Sed) C:ST. CLAIR TRAINOR 
Deputy War Claims Commissioner 


Norte: Disallowance confirmed by Chief Commissioner 19 January 1956. 


CASE No. 9488 
Re: Carlyle 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


I note the opinion of the learned Deputy Commissioner to the effect that 
Mr. Carlyle was a natural born Canadian, and that the Canadian citizenship of 
the beneficiaries of the reeommended award has been sufficiently established. 
An examination of the will of the late Mr. Carlyle reveals the situation that his 
residuary legacies include a number of life interests, contingent remainders, 
and bequests to a number of then unborn persons. An investigation of the 
eligibility of all possible beneficiaries under Mr. Carlyle’s will would in all 
probability prolong the proceedings beyond the life of this Commission, I am of 
opinion that the shares which might, in certain contingencies, go to certain 
beneficiaries who have not been shown to be Canadian citizens would be too 
small to warrant the holding up of an award. I therefore concur in the 
recommendation of the Deputy Commissioner that the award should be paid to 
the claimant executor, for administration in accordance with the terms of Mr. 
Carlyle’s will. 


I therefore recommend that the claimant, The Canada Permanent Trust 
Company, as Executor of the will of Thomas William Carlyle, be paid $948.00 
as an award for loss of property by Mr. Carlyle at the sinking of the S.S. “‘Lady 
Drake”, such payment to be in order of Priority No. 3(a), and to bear simple 
interest from 4th May 1942, at 3% per annum. 


Dated this 17th day of November, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9492 
Re: Mutter 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

The learned Deputy Commissioner recommends that the advances already 
received by the claimant from the Government of Canada in respect of capital 
compensation on account of his losses be deducted from the recommended 
award. He does not, however, compute the amounts so to be deducted. From 
information supplied by the Department of Finance, the capital payments made 
to the claimant were $1416 for loss of automobile and other personal effects, 
and $419 for replacement and loss of use of clothing, or a total of $1835. Of the 
above amounts $725 was for the automobile. As the clain for the automobile 
was disallowed by the Deputy Commissioner, the compensation paid him by the 
Government on that item should not be deducted. The subtraction of $725 
leaves $1110 capital compensation to be deducted from the recommended 
award. Of the last mentioned amount, $419 was paid to the claimant about 10th 
April 1943, and the balance about lst May 1947. On the basis of the formula 
adopted by the Commission, the recommended award is also subject to deduc- 
tion, with respect to the interest item only, of $459.50 paid by the Government 
of Canada to the claimant by way of non-capital compensation, for loss of use 
of furniture and household effects and loss of use of automobile. 

It is therefore clear that no balance of the recommended award will be 
payable to the claimant in either the capital or the interest column, but that the 
Government of Canada will be subrogated to the claimant’s right to receive the 
whole of the award recommended in each column. 

I accordingly recommend that there be paid to the Government of Canada, 
by subrogation to the entitlement of the claimant, the award of $957 recom- 
mended as compensation for loss of property by the claimant in Singapore, 
such payment to be in order of Priority No. 3(a), and to bear simple interest 
from Ist January 1946 at 3% per annum. 


Dated this 25th day of October, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9495 
Re: Woo 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted further materials in support of the 
contention that his award should be increased. 

The claimant particularly protests against the disallowance of his claims 
for personal injury and for transportation expenses incurred in repatriation to 
Canada. 

The latter expenses are clearly not compensable under the War Claims 
Rules. Even in cases where repatriation expenses have been advanced by the 
Government of Canada to Canadians who are now claimants under the War 
Claims Rules, I understand it to be the practice that such advances are 
deducted from other items of award recommended by this Commission. 
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As to the claim for personal injury, I regret that I have no alternative but 
to approve the decision of the learned Deputy Commissioner and to recommend 
the disallowance of this portion of the claim. The evidence strongly indicates 
that the claimant underwent severe privations and sufferings at Hong Kong 
and China following the Japanese invasion. There may also be a sound basis for 
his contention that such privations including the lack of vitamins, severely 
affected his eyes and teeth, and caused him considerable pecuniary loss after his 
repatriation. I have not gone into this aspect of the case fully, as any finding on 
the last mentioned point would be entirely irrelevant to a decision on the claim. 
In order to be compensable under the War Claims Rules, a personal injury 
must have been caused either by maltreatment during internment, or by the 
direct consequences of an operation of war. The claimant was never interned, 
and although his privations may have been actually more severe than those of 
persons who were interned, they were the consequences of the existence of a 
state of war, and therefore not compensable from the Canadian War Claims 
Fund. It would be useless for me to attempt to argue the merits or demerits of 
this situation, because the Commission is bound to apply the provisions of the 
War Claims Rules, which definitely preclude the granting of compensation in 
such cases. 

As to the claim of $665.00 for damage to an apartment which the claimant 
claims to have owned through his father’s estate, I agree with the learned 
Deputy Commissioner that there is not sufficient evidence to entitle the Com- 
mission to make a favourable recommendation on that portion of the claim. It 
would require to be shown that the father was the owner of the apartment at 
the time of the damage, and that the father was a Canadian at that time, that 
the damage was the direct result of an operation of war, and that the claimant 
was the legal beneficiary of his father’s estate in respect to the loss complained 
of. If all these requirements are established, this portion of the claim could then 
be re-stated. Otherwise, I have no alternative but to confirm the Deputy 
Commissioner’s recommendation for disallowance. 

There remains to be considered the claim for loss of personal effects. 
Though I hesitate to disturb the factual estimates made by a Deputy Commis- 
sioner in such cases, I have carefully examined the inventory of goods lost. It 
would appear that the articles itemized were in the nature of a selective list, 
and that in all probability the claimant lost a number of other articles whose 
identity he has not been able to recollect. The values placed on the itemized 
articles do not appear to be excessive, though it must be remembered that the 
criterion of value under the War Claims Rules is not the value to the claimant 
but reasonable market value. On viewing this portion of the claim from all 
possible angles, I am of the opinion that the estimate made by the learned 
Deputy Commissioner might be slightly increased, and I would fix the compen- 
sable value of the personal effects lost by the claimant at $800.00. 

With the foregoing variation, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid $800.00 as an award for loss 
of property at Hong Kong, such payment to be in order of Priority No. 3(a) 
and to bear simple interest from Ist January 1946 at 3% per annum. 

I recommend that the claims for personal injury and for repatriation 
expenses be disallowed. 

I also recommend that the claim for damage to the apartment owned by 
the claimant’s father be disallowed, subject to further consideration if the 
evidence requested to establish this portion of the claim is presented. 


Dated this 28th day of March, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 21 (IT.) (9498) 
Re: Horn 


Deputy Commissioner Francis, to whom this claim was referred, has 
reported to me his findings and recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and, on review, has admitted that no further evidence is presently 
available as to the method of disappearance of his goods. 


While I am substantially in agreement with the learned Deputy Commis- 
sioner’s findings as to the inadequacy of the evidence to establish a valid claim 
under the Treaty of Peace with Italy, there is another factor in the case which, 
in my opinion, renders it more directly necessary to recommend disallowance 
of the claim. 


In his Statement of Claim, corroborated in this respect by certificate of the 
Registrar of Canadian Citizenship, the claimant deposes that he was granted 
Canadian citizenship on 14th May 1948, and received certificate of citizenship 
No. 26295—series A—at Montreal on that date. The War Claims (Italy) Settle- 
ment Regulations, paragraphs 2 (1)(a) and 3, prescribe as a condition of 
eligibility that a claimant must have been a Canadian citizen on 15th Septem- 
ber 1947, the date of the coming into force of the Treaty of Peace with Italy. 
The claimant was not a Canadian citizen at that date. Apart, therefore, from 
the inadequacy of proof of his loss and of his status as a United Nations 
national at the times prescribed by the Treaty of Peace, he is ineligible to 
receive an award under the terms of the War Claims (Italy) Settlement 
Regulations. 


I therefore approve the conclusion reached by the learned Deputy Com- 
missioner, and I recommend that this claim be disallowed. 


Dated this 5th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Advisor Commissioner 


CASE No. 9499 
Re: Acheson 


The claimant appeared before me at Vancouver, B.C., represented by John 
Farris, Q.C., on May 27, 1955, in support of his claim under the War Claims 
Rules for recognition as a person having Canadian national status at the time of 
the outbreak of War with Japan and at all subsequent relevant times. The 
claim of his wife, Hilda de Vere Acheson (File 1731 BIW) was considered at 
the same time, since Mrs. Acheson was not then able to leave her home at 
Ganges, Saltspring Island. 


The claimant stated that he was born in England, his father being a British 
subject also born in England. His evidence is confirmed by Canadian Passport 
#90863 issued in 1940. 


The claimant stated that he resided in China from 1927 until 1933; 
returned to England where he married his wife, Hilda de Vere Acheson, and 
subsequently he and his wife visited in British Columbia for some months and 
later returned to China, where they resided until 1939. 

During the whole of the period of the residence of claimant and his wife in 
China, the claimant was employed as an officer of the Chinese Maritime 
Customs Service. 

The claimant says that in 1939 he moved with his wife and family to 
British Columbia to make his permanent home in Canada. His evidence in this 
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respect is confirmed by entries in passports #90863 and #05431 dated 8th Feb. 
1940 respectively in the names of the claimant and his wife from which entries 
it appears that each was granted the status of a landed immigrant by an official 
of the Canadian Immigration department. 


The claimant states that he purchased a home at Ganges, Saltspring Island, 
soon after settling there with his wife and two children. He then caused 
furniture to be shipped to Ganges from England. Later additional furniture 
which had been left by the claimant in China was shipped to Ganges. 


Certificate of Encumbrance showing registration of claimant’s home at 
Ganges in the joint names of the claimant and his wife has been produced since 
the hearing and is on file. 


The claimant returned to China in March 1940, leaving his wife and family 
in their home at Ganges. He states that he did so for a temporary purpose only, 
having the intention of returning as soon as possible to British Columbia. He 
returned to China in consequence of a request from the senior diplomatic 
official in Shanghai that all recently retired officials of the Customs and other 
British or International services should do so to avoid the possibility that 
Japanese officials would occupy positions so left vacant. 


On his return to Shanghai the claimant filed with the appropriate British 
official a declaration of his intention to retain his Canadian national status in 
accordance with the memorandum endorsed in his passport on page 13 which 
reads as follows: 


“T/C issued—AMA 2668120” 


He was unable to file a similar declaration in the years subsequent to 1941 due 
to the fact that Japanese forces were then in control in China. 


In October 1941 the claimant’s wife joined him in China having left her 
children in the family home established at Ganges, B.C., where they remained 
throughout the period of the War. The claimant referred to paragraph 1 of his 
letter to Mr. Francis under date February 2, 1953, reading as follows: 


“All subjects of the Crown living in China enjoyed extra-territorial rights 
by treaty until the last war or shortly after. That means to say that they 
came under the laws of their own country and not under the laws of 
China. Nor could a person change their nationality while under extrater- 
ritoriality. All this of course you know. Being born therefore of British 
subjects enjoying extraterritoriality made her automatically a British 
subject by birth, (and not Chinese) and registration was made of her birth 
as is required by (British) law.” 


He explains the foregoing statement by saying that under the Treaty between 
China and Great Britain which became effective early in the 19th century and 
remained in effect continuously thereafter until China fell under the control of 
Japanese forces, all British subjects living in China were granted extra-ter- 
ritorial rights, the effect of which was to continue the existing national status of 
all British subjects during the period of their residence in China. A British 
subject enjoying such rights could not change his national status whether or 
not he registered periodically with the appropriate British authority. Further 
the extra-territorial rights so extended to British subjects, included British 
subjects (Canadian). The claimant believes that he has some documentary 
material which will serve to confirm his testimony relative to such extra-ter- 
ritorial rights and has undertaken to forward copies of such material if he is. 
able to find it on return to his home. 


Whatever may be the situation in regard to national status—and the right 
of a British subject resident in China to change his national status—upon 
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which I do not find it necessary in present circumstances to reach a conclu- 
sion—if the claimant’s submission extends to a denial of the right of that 
person to change his domicile, it cannot be subtained. The point was taken and 
rejected by the House of Lords in Casdagli v Casdagli, 1919 A.C. 145—wherein 
it was held that there is no rule of law that a British resident in Egypt, who is 
registered as a British subject at the British Consulate and as a consequence 
enjoys certain privileges and immunities by reason of the extra-territorial 
jurisdiction exercised by His Majesty in that country, cannot acquire an 
Egyptian domicile. However there is nothing on the evidence before me to 
suggest that either claimant ever acquired a domicile in China, 

Both claimant and his wife were interned by Japanese forces soon after 
the outbreak of War with Japan. 

They returned to Canada immediately after liberation in 1945 as appears 
from endorsements on their respective passports. 

By letter from the Department of Citizenship and Immigration under date 
March 4, 1953, on file 1731, the fact of Mrs. Acheson’s landing in Canada in 
1939 is ee However, the Department states that “she could not have 
had Canadian domicile in March 1943, only four years after the date of initial 
landing.” 

The statement so made must be taken to relate to domicile in Canada 
under the Immigration Act. 

I consider that it has been sufficiently established that both claimant and 
his wife prior to 1939 had domicile of origin in England. Since it appears from 
the foregoing that both claimant and his wife were granted the status of landed 
immigrants in Canada in 1939 and immediately thereafter established a home 
in British Columbia and settled there with their children, it is, I think, further 
established that each of them abandoned the domicile of origin and acquired a 
domicile of choice in Canada. The foregoing conclusion is founded upon the 
principles examined in my report on the Aubrey Walker claim, File No. 1492, 
which I think need not be further examined here. 

In my opinion the evidence adduced at this hearing with regard to the 
claimant and his wife is sufficient to support an inference that each of them 
entered Canada in 1939 and resided there subsequently with the intention of 
establishing permanent residence in Canada. 

I find nothing in the material before me to support a conclusion that the 
domicile of choice was subsequently abandoned by either claimant. Indeed, the 
evidence before recited as to the establishment of a home in Ganges and the 
fact that the claimant’s children remained there subsequently, I think, points 
conclusively to the retention by each of the claimants of Canadian domicile so 
acquired by choice. I accept the claimant’s statement that his return to China in 
1940 and that of his wife in 1941 was in each case for a temporary purpose 
only. Each of them, I am satisfied, then intended to return to Canada but were 
prevented from so doing by the outbreak of hostilities in China. 

It further appears that both claimants were granted certificates of Canadi- 
an citizenship in 1947. These certificates were produced for inspection on the 
hearing. Reference is made thereto in the letter of the Department of Citizen- 
ship and Immigration of March 4, 1953, before mentioned. 

I therefore recommend that both claimants should be recognized as persons 
having Canadian National Status at all relevant times. 


(Sed) H. I. BIRD 
Deputy War Claims Commissioner 


NoTE: Award recommended by Bird, D.C., 12 April 1956 and confirmed by 
Chief Commissioner 1 November 1956. 
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CASE No. 9504 
Re: Hackett 


Deputy Commissioner Bird, by a report dated 12th July 1955, has found 
that the claimant has had a common law domicile in Canada ever since her 
marriage in 1926. The Department of Citizenship and Immigration certified on 
8th April 1953 that the claimant then had a claim to Canadian citizenship under 
Section 9(1)(c) of the Citizenship Act. This claim presumably dated back to 
September 1951, when the claimant had resided in Canada for five years after 
her admission for permanent residence. 


I am therefore of the opinion that, within the meaning of the War Claims 
Rules, the claimant had Canadian status at the time of her internment, and was 
a Canadian citizen at the time of presenting her claim... 


Dated this 28th day of February, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9509 
Re: Mustard 


_... strictly speaking, the portion of the foregoing estimate which is relative to 
the effects lost by the late Mr. Mustard should go to his estate and be divided 
among the beneficiaries of his intestacy. Since, however, the whole family have 
apparently worked together in the prosecution of the claim, I think the whole 
amount may properly be paid to the claimant, to make such distribution 
respecting the goods lost by her father as she may see fit.... 


Dated this 15th day of March, A.D. 1956. 


Since making my Report dated 15th March 1956 on the above noted claim 
for the death of the late James Thornton Mustard I have had the opportunity of 
further reviewing this claim in conjunction with a number of somewhat 
similar claims. 


I have reached the conclusion that in the present case there is evidence 
that the death of the deceased caused a general dislocation of arrangements in 
the family to which the deceased belonged. As a consequence there appears to 
have been a resulting pecuniary loss in addition to that for which specific 
compensation has been awarded pursuant to my previous Report. It is, of 
course, difficult to compute the quantum of such pecuniary loss with any degree 
of arithmetical accuracy; but, putting myself in the position of a jury in an 
analogous civil case, I am inclined to estimate it in the additional amount of 
$1,000.00. 

I therefore recommend that there be paid the following amount as an 
award for pecuniary loss resulting from the death of the late James Thornton 
Mustard in addition to the amount recommended by my Report of 15th March 
1956: 

to Elizabeth J. Burch, Executrix of Estate of Pear] Elizabeth Mustard 
deceased $1,000.00, such payment to be in order of Priority No. (1-2) and to 
bear simple interest from 3rd September 1939 at 3% per annum. 


Dated this 14th day of January, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9515 
Re: Russell 


...This claimant appears to have received unusually brutal treatment from his 
captors throughout practically the whole period of his detention. He was 
subjected to extreme malnutrition and exposure, and served an assignment of 
118 days in coal mines under bad working conditions. In the course of a forced 
march, he was badly beaten by German guards with rifle butts and a spade. As 
a result, he suffered two broken teeth, broken ribs, and injured head. He 
contracted diphtheria, for which no hospitalization was provided, and, in spite 
of illness, was forced to work and march in cold weather with inadequate 
clothing and protection. Few cases of such severe maltreatment in Europe have 
come before the present Commission, and I would recommend payment of an 
additional $50.00, notwithstanding the fact that the award will thereby be 
increased to an amount in excess of the normal maximum of $1.00 per day... 


Dated this 14th day of December, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9517 
Re: Grimston 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report and, on review, have waived presentation of further materials, with 
the exception of certain marriage certificates requested by the learned Deputy 
Commissioner. 


As the High Court of Justice for Ontario and the French authorities are in 
agreement that the entitlement to the compensation in question passes to the 
residuary legatees of the Will of the late Mr. Grimston, I agree with the 
conclusion of the learned Deputy Commissioner that such compensation should 
be considered as belonging to the residuary estate of the deceased. 


I take it that the remarks of the Deputy Commissioner amount to a finding 
that all parties who would participate in the residuary estate, and consequently 
in the compensation which he recommends, were Canadian citizens at the 
relevant time of presentation of the claim. At the time of the loss, the late Mr. 
Grimston was obviously a British subject having a domicile in Canada, and he 
would therefore be a Canadian national within the meaning of the War Claims 
Rules. The question of eligibility of claimants has therefore been properly 
decided in the affirmative. 


It is arguable that the amount of compensation recommended by the 
learned Deputy Commissioner is too high, in view of the opinion of the French 
Ministry of Reconstruction as to the value of the house and caretaker’s lodge, 
and in view of the fact that some articles of the movable property were of a 
luxury type, in respect to which the War Claims Rules require substantial 
corroboration. Since, however, the learned Deputy Commissioner arrived at his 
estimates after very careful consideration on the basis of an oral hearing, I am 
not disposed to disturb his findings as to the quantum of compensable loss. 


I agree with the Deputy Commissioner’s suggestion that a portion of the 
award might now be paid, and that the balance should remain in abeyance 
until is ascertained what compensation, if any, the French authorities will 
contribute. Subject to the executors’ executing subrogation of the French claim 
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to the Government of Canada, I therefore proceed to make my recommendation 
on the basis of the information now available, leaving it to the Treasury Board 
(pursuant to War Claims Regulation 4(4)) to determine the portion, if any, of 
the recommended payment which should be paid from the War Claims Fund 
and the time at which such portion may be paid. 


With the foregoing reservations, I approve the report of the Deputy 
Commissioner, and I recommend that there be paid to Richard Godfrey Mills 
and Eileen Mitchell Thomas, executors of the Will of Charles Digby Grimston, 
deceased, (for distribution according to the laws of the Province of Ontario) 
the sum of $27,000.00 as an award for loss of property in France, such payment 
to be in orders of Priority Nos. 3(a), 3(b), 4(a), 4(b), and 5, and to bear simple 
interest from lst January 1946 at 3 % per annum. 


Dated this Ist day of November, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9523 
Re: Usher 


..-In addition to the extremely brutal treatment accorded to this claimant 
while in the custody of the Gestapo, he was subjected to especially severe 
conditions at Luckenwalde, where he was detained for over three months. I 
would recommend a further additional award of $50.00... 


Dated this 24th day of November, A.D. 1955. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9526 
Re: Johnson 


Deputy Commissioner Bird has submitted to me his report as to the 
national status of this claimant, and has recommended that the claimant be 
regarded as having been, at the time of his internment, a British subject 
having a domicile in Canada at Common Law. 


Deputy Commissioner Marion has also reported that the claimant, whilst a 
member of the New Zealand armed forces, was in custody as a prisoner of war 
in Europe for 1226 days. The learned Deputy Commissioner recommended a 
maltreatment award accordingly. 


Unfortunately, the reports of the Deputy Commissioners do not cover the 
question of the national status of the claimant at the time of the presentation of 
the claim. The Department of Citizenship and Immigration has advised that the 
claimant relinquished his Canadian domicile (as defined in the Immigration 
Act) when he proceeded to New Zealand in January 1939; and that he did not 
regain Canadian domicile in the statutory sense until he returned to Canada in 
April 1954, when he was required to comply as an immigrant and was granted 
the status of landed immigrant at Vancouver. The claimant has not been 
granted Canadian citizenship, and it seems obvious that he would not be 
eligible for Canadian citizenship during the period available for presentation of 
claims. 

As the Canadian War Claims Rules require the claimant to be a Canadian 
citizen at the time of presenting his claim, this Commission has no authority to 
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entertain the present claim. Apart from this somewhat technical difficulty, the 
question of the claimant’s domicile at the time of his imprisonment is, as 
Deputy Commissioner Bird intimates, distinctly on the border line. 


In all the circumstances, I have no alternative but to reverse the recom- 
mendation of Deputy Commissioner Marion, and I recommend that this claim 
be disallowed. 


Dated this 25th day of April A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9528 
Re: Fournier 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendations, with his reasons therefor. 

I have already approved the recommendation for payment of a maltreat- 
ment award. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report on the personal injury and property claims. On review, he has made 
general submissions regarding the jurisdiction and proceedings of the Commis- 
sion, to which I have referred in detail in CASE NO. 6078—Reverend Rosario 
Renaud. He also specifically argues that the amount awarded for personal 
injury is obviously smaller than is warranted by the damages suffered. 

In the present case, it is to be noted that the claimant was imprisoned for 
offences against the laws of Japan, from 29th December 1940 until 13th 
September 1943. Obviously, therefore, a portion of his period of detention was 
prior to the outbreak of World War II in the Far East, and any damages which 
he suffered as a result of maltreatment during that time would not be compen- 
sable under the War Claims Rules. 

As to the remaining period of detention from 7th December 1941 until his 
liberation, some question might arise as to whether such detention constituted 
internment under the War Claims Rules, so as to form the basis of a maltreat- 
ment claim. I am inclined to give the claimant the benefit of the doubt on this 
point, and therefore to infer that he suffered actual maltreatment during the 
latter period of his detention. On a careful review of the personal injury claim 
I am of the opinion that the award recommended by the learned Deputy 
Commissioner is a fair and equitable estimate of the extent to which any 
pecuniary loss resulting from the claimant’s illness was aggravated by mal- 
treatment suffered by him during the actual period of World War II. 

In this connection, another question arises as to whether the compensation 
for personal injury should be paid to the claimant himself or to the Religious 
Order of which he was a member. As in a number of other cases in which this 
question arises, I consider that it is proper and more convenient to recommend 
payment to the claimant himself, leaving it to him and his Order to decide the 
ultimate beneficiary of the award. 

As to the property claim, the claimant contends that the award recom- 
mended is flagrantly insufficient to compensate the claimant for his loss. In this 
connection, the question arises as to whether the claimant’s goods were lost 
before or after the commencement of World War II. I am of the opinion that 
the learned Deputy Commissioner has decided this question fairly and equita- 
bly by inferring that a portion of the goods, which he values at $600.00 were 
lost to the claimant after the outbreak of World War II. I accept his finding and 
estimate of value in this respect. 
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The claimant submits, on review, that the award recommended should not 
be subject to deduction of the amount which might have been secured from the 
Japanese Government under the Treaty of Peace with Japan. I am unable to 
agree with this contention, because the Commission is obliged to deduct, as 
compensation otherwise provided for, any amounts which might with reasona- 
ble diligence have been secured from an alternative source of compensation. 
The Commission has, however, recognized that certain expenses, difficulties, and 
contingencies might militate against a claimant’s securing full compensation 
from the Government of Japan for the loss of moveable property, especially in 
the nature of personal effects. For that reason I would fix the amount of 
compensation which is deemed to have been received from the Japanese 
Government at a capital sum of $400.00, with interest adjustment from lst 
January 1956... 


Dated this 24th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9530 
Re: Doyon 


(and 23 other similar cases) 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendations on the maltreatment claims in each of the cases listed below, 
with his reasons therefor. 


The several claimants were detained by the Japanese in a number of 
different places of internment or detention, and the conditions of life in those 
various places appear to have differed considerably. 


The camps at Urawa, Fukushima, Kobe, Sapporo, and Hakodate, obviously 
conformed to the pattern of camps operated (that is administered or effectively 
controlled) by the Japanese. I therefore have no difficulty in accepting the 
findings of the learned Deputy Commissioner to that effect, and his reeommen- 
dation that the time spent in those five camps should form the basis of an 
automatic per diem award for maltreatment. 


Just as obviously, the places of detention at Aomori, Kita, Morioka, and 
Kyota, do not appear to have been camps operated by the Japanese, but were 
rather places of enforced residence under enemy supervision. Detention in such 
circumstances does not, according to the War Claims Rules, give rise to a 
presumption of maltreatment, or form the basis of an automatic maltreatment 
award. 


The circumstances prevailing at Mototera Koji and Kita-Ni-bancho, (both 
at Sendai), present more difficulty, as they seem to partake partly of the 
characteristics of a Japanese-operated camp, and partly of the characteristics of 
enforced residence under enemy supervision. After very careful consideration, 
I have come to the conclusion that these camps should be regarded as having 
been operated (that is administered or effectively controlled) by the Japanese 
for the following, among other, reasons: 


1. Japanese guards in considerable numbers were constantly present, 
both inside and outside the two camps at Sendai. 

2. The Japanese undertook the provision of food (though that seems to 
have been of meager quantity and poor quality). 

3. The rules of camp life were dictated solely by the Japanese, without 
the mediation of any representative of the internees. 
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4. The claimants were interned along with a number of civilians and 
with non-members of their own or related religious orders. 


5. The allotment of space in the place of detention was dictated by the 
Japanese. It incidentally involved considerable overcrowding, and 
over-demand on the inadequate sanitation facilities. 


6. The Japanese conscripted a number of the internees to do the cooking 
and other household chores in the camp. 


I should not like to give the impression that any one of the foregoing 
reasons should be regarded as in itself sufficient to constitute a Japanese- 
operated camp. Taken together, however, they indicate a pattern of internment 
which leads me (though not without hesitation) to agree with the finding of the 
learned Deputy Commissioner that Mototera Koji and Kita-Ni-bancho camps 
at Sendai were “‘camps operated by the Japanese”’. 


The pattern of internment at Yokohama and Futatabi-Yema seems to have 
been sufficiently similar to that in the camps at Sendai to warrant the drawing 
of a similar inference, and I am therefore inclined to accept the learned Deputy 
Commissioner’s findings as to these camps also. 


Having reviewed the Deputy Commissioner’s reports so far as maltreat- 
ment awards are concerned, I approve his reeommendations without variation. 


I therefore recommend that each of the listed claimants be paid the 
amount set down after his name as an award for maltreatment of himself 
whilst a civilian internee in the hands of the Japanese, each of such payments 
to be in order of Priority No. (1-2). 


Other claims made by the same claimants are reserved for later 
consideration. 


(Here follows a list of 24 cases concerned). 


Dated this 20th day of June, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9533 
Re: Martineau 


... The claimant also submits, on review, that the award recommended should 
not be subject to deduction of the amount which might have been secured from 
the Japanese Government under the Treaty of Peace with Japan. I am unable 
to agree with this contention, because the Commission is obliged to deduct, as 
compensation otherwise provided for, any amounts which might with reasona- 
ble diligence have been secured from an alternative source of compensation. 
The Commission has, however, recognized that certain expenses, difficulties, and 
contingencies might militate against a claimant’s securing full compensation 
from the Government of Japan for the loss of moveable property, especially in 
the nature of personal effects. For that reason I would fix the amount of 
compensation which is deemed to have been received from the Japanese 
Government at a capital sum of $1,800.00, with interest adjustment from 1st 
January 1956... 


Dated this 21st day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9537 
Re: Bissonnette 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has omitted presentation of further materials on review. 


The claimant has been paid an award for maltreatment, as recommended 
in my report dated 20th June 1957. 


As to the claim for personal injury, I agree with the conclusion of the 
learned Deputy Commissioner that the evidence in this case does not support a 
claim which would be compensable under the War Claims Rules. Although the 
claimant doubtless suffered substantial privations during the course of his 
internment, there is no adequate proof either that his subsequent physical 
ailments were directly attributable to maltreatment, or that any compensable 
pecuniary loss resulted therefrom. I have therefore no alternative but to 
approve the Deputy Commissioner’s report in this respect, and to recommend 
that the claim for personal injury be disallowed. 


In regard to the claim for loss of property, the learned Deputy Commis- 
sioner makes a finding that the claimant suffered a compensable loss of $5,950, 
and reserves the question of computing compensation which the claimant could 
or might have received from the Government of Japan under the Treaty of 
Peace with that country. 


The property loss in this case apparently included $4,000 for the destruc- 
tion of a school and $1,950 for loss of personal effects. 


The experience of the Commission is that awards by the Government of 
Japan under the Treaty of Peace are on a more generous scale than those which 
are permitted by the War Claims Rules. The reason for this discrepancy is that 
the former are based on estimated cost of replacement, whereas the War Claims 
Rules limit the scope of compensation to reasonable market value at 30th June 
1941 with deduction for depreciation from then until the time of loss. In most 
cases, therefore, it is found that a well-presented claim under the Treaty of 
Peace with Japan will result in an award from the Japanese Government more 
than sufficient to include the award which may be made under the War Claims 
Rules for the same loss, as well as accrued interest at the prescribed rate. This 
is particularly true with respect to claims for loss of or damage to buildings or 
immovable property, and I am convinced that in the present case a claim for 
loss of the school property submitted to the Government of Japan would have 
resulted in an award more than adequate to include the $4,000 market value 
estimated by the Deputy Commissioner and ten years’ interest on that amount 
up to the estimated date of the potential Japanese award, namely lst January 
1956. 


I therefore conclude that the $4,000 found to be compensable loss respect- 
ing the school, and interest thereon, are more than offset by the award which 
the claimant might or should have received had he presented a claim against 
Japan under the Treaty of Peace. This factor of the claim must therefore be 
disallowed. 


As to loss of personal effects and movable property, there are sometimes 
difficulties of proof, expenses, and contingencies which militate against the 
securing of full compensation under the Japanese treaty. It is therefore perhaps 
unfair to raise in each case an irrebuttable presumption that the claimant 
would have received complete compensation from the Government of Japan for 
the loss of movable property. Considering this question from all points of view, 
I am disposed to estimate the compensation which this claimant might have 
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received from the Government of Japan for his movable property at $1,750, and 
the mesne date of payment as lst January 1956. (See CASE No. 9536—Reverend 
Arthur Alphonse Forget). 


Subject to the foregoing estimates, I approve the report of the Deputy 
Commissioner without variation. 


I accordingly recommend that the claimant be paid $1,950.00 as an award 
for loss of movable property in Japan, such payment to be in order of Priority 
No. 3(a) and to bear simple interest from Ist January 1946 at 3% per annum; 
subject to deduction of $1,750.00 deemed to have been received from the 
Government of Japan, with interest adjustment from lst January 1956. 


Dated this 22nd day of January, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9540 
Re: Dominicaines 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has omitted presentation of further materials with the 
exception of general objections to the jurisdiction and proceedings of the 
Commission, to which I have referred in detail in my report on CASE NO. 
6078—Reverend Rosario Renaud. 


As to the claim for maltreatment, an award under this heading is regarded 
by the War Claims Rules as being in the nature of a solatium and as being of a 
highly personal nature with reference to the person maltreated. If the latter dies 
before receiving an award, his award survives for the benefit of his personal 
dependents, but not for the benefit of his estate or of any person or corporation 
outside the restricted list of dependents enumerated in the report of the Right 
Honourable Advisory Commissioner. For these reasons, it is not possible to 
recommend the granting of a maltreatment award to the religious Order of 
which the late Father was a member, even though it may be successfully 
contended that the Order stood in loco parentis to the member concerned. I 
have therefore no alternative, under the provisions of the War Claims Rules, 
but to approve the recommendation of the Deputy Commissioner. (See CASE NO. 
6766 concerning the death of Sister Marie Catherine Agnes). 


As to the claim for personal injury, I agree with the conclusion of the 
learned Deputy Commissioner that the evidence does not establish a causal 
relationship between maltreatment and the alleged incapacity of the late Fath- 
er Cloutier between the time of his liberation and death. 


As to the claim for property loss, I consider that the Deputy Commission- 
er’s award of $350 is a fair and equitable estimate of the market value of the 
goods lost by the late Father Cloutier during his internment, presumably by 
looting. For the reasons mentioned in my report on CASE No. 9547—-Reverend 
Trahan, I agree with the opinion of the learned Deputy Commissioner that the 
Commission must deduct from this award the amount which could have been 
received by prosecuting the claim under the Treaty of Peace with Japan. I 
would fix the amount of compensation which is deemed to have been received 
from the Japanese Government at a capital sum of $150, with interest adjust- 
ment from lst January 1956. 
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Having reviewed the Deputy Commissioner’s report, I approve it without 
variation, subject to the foregoing estimate as to the quantum of “satisfaction 
otherwise provided for’’. 


I accordingly recommend that the claimant be paid $350 as an award for 
loss of property in Japan in possession of the late Father Cloutier, such 
payment to be in order of Priority No. 3(a) and to bear simple interest from Ist 
January 1946 at 3% per annum; subject to deduction of $150 deemed to have 
been received under the Treaty of Peace with Japan with interest adjustment 
from Ist January 1956. 


I recommend that the claims for maltreatment and personal injury be 
disallowed. 


Dated this 25th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: See CASE NO. 9309, Re: Arcand and CASE NO. 9343, Re: Sainte-Croiz. 


: CASE No. 9541 
Re: Lebel 


...There is also an item of $456.80 comprising the expenses of a trip made to 
San Francisco by Father Leduc in order to meet the claimant on his return 
from Japan in 1945. Father Leduc’s trip was apparently necessitated by infor- 
mation that the claimant was physically and mentally unable to make the train 
trip from San Francisco to Montreal without an escort. Unfortunately, this item 
of expenditure would appear to be incidental to the repatriation of the claim- 
ant, and therefore be specifically excluded from compensation under the War 
Claims Rules. 


The supplementary evidence taken on review clarifies to a considerable 
extent the deterioration of the claimant’s physical and mental health, and of the 
pecuniary loss suffered by himself and his Order through the ailments resulting 
from internment. There remains, however, to be determined the proportion of 
such injury which was the direct result of actual maltreatment (in the form of 
malnutrition and threats by the Japanese) and the proportion which resulted 
from the stress and tension of conditions prevailing in war time and in the 
course of internment, especially in the case of a naturally sensitive personality 
such as the claimant’s, Obviously, the inevitable results of wartime tensions, 
and of stress created by internment as such, are not compensable under the 
War Claims Rules. The Rules permit only compensation for the portion of 
pecuniary loss which can be directly attributed to actual maltreatment. This 
proportion is extremely difficult to fix with mathematical accuracy, but in the 
light of all the circumstances I am inclined to estimate the degree in which 
maltreatment aggravated the claimant’s state of health and consequent pecuni- 
ary loss in the sum of $2,200.00... 


Dated this 5th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9546 
Re: Picher 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has omitted presentation of further materials on review. 

The claimant has been paid an award for maltreatment as recommended in 
my report dated 20th June 1957. 

As to the claim for personal injury, I agree with the conclusion of the 
learned Deputy Commissioner that the evidence in this case does not support a 
claim which would be compensable under the War Claims Rules. Although the 
claimant doubtless suffered substantial privations during the course of his 
internment, there is no adequate proof either that his subsequent physical 
ailments were directly attributable to maltreatment, or that any compensable 
pecuniary loss resulted therefrom. I have therefore no alternative but to 
approve the Deputy Commissioner’s report in this respect, and to recommend 
that the claim for personal injury be disallowed. 

In a number of similar cases of very small claims for loss of personal 
property, the Commission has adopted the view that difficulties of proof, 
expenses, and other contingencies might militate against the securing of full 
compensation from the Government of Japan under the Treaty of Peace with 
that country, and that therefore very small claims should be excused from the 
penalty normally attaching to default in prosecuting a claim under the Japa- 
nese Treaty. I think that exception should be made applicable in the present 
case. 

With the foregoing variation, I approve the report of the Deputy Commis- 
sioner, and I accordingly recommend that the claimant be paid $150.00 as an 
award for loss of property in Japan, such payment to be in order of Priority 
No. 3(a) and to bear simple interest from 1st January 1946 at 3% per annum. 


Dated this 19th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


NOTE: See CASE NO. 9547 Re: Trahan. 


CASE No. 9556 
Re: Walters 


This application was heard in Channel, Newfoundland, on the 19th of July, 
1955, in the presence of the claimant and Mr. R. J. Batt of counsel for the 
Commission. 

The applicant was born at Isle-aux-Morts, Newfoundland, on the 22nd of 
March, 1904, and was a Canadian at all relevant times. He was a passenger on 
the S.S. Caribou sunk through enemy action on the 14th of October, 1942, and 
now claims $294.00 for the loss of his personal effects. I assess his loss at 
$250.00 and recommend for the applicant a property loss award of $250.00 
together with simple interest thereon at the rate of 3% per annum as of 
October 14th, 1942; subject, however, to a deduction of $35.00 received from 
the Red Cross at Sydney a day or so later and to adjustment of interest. 


September 26, 1955. 


C. W. A. MARION 
Deputy War Claims Commissioner 
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CASE No. 9556 
Re: Walters 


...The claimant objects to the proposed deduction on the ground that the 
$58.00 was a purely gratuitous payment apparently made by way of a collec- 
tion taken up among his friends and fellow-workers. It is, however, the 
practice of the Commission to deduct such gratuitous payments as compensa- 
tion otherwise provided for. If such a deduction were not made, the claimant 
would apparently be making a profit out of the transaction... 


...It is true that this amount (recommended) includes $250.00 in cash 
which is a greater sum than the Commission is accustomed to awarding for loss 
of currency. The explanation given by the claimant for having such a large sum 
of money on his person is, however, reasonably satisfactory, and I am not 
disposed to disturb the award on that ground... 


Dated this 7th day of March, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9557 
Re: Coffin 


... Lhe deceased Elias Coffin apparently died intestate. In view of the length of 
time elapsed, the smallness of the award, and the unlikelihood of any outstand- 
ing claims affecting the estate of the deceased, I agree with the conclusion of 
the learned Deputy Commissioner that formal administration may properly be 
dispensed with, and the award paid directly to the claimant for herself and 
children... 


The net award should be held by the claimant upon the following trusts: 
for herself, one-third; for her children, Clifford, Winnifred, and Christina, the 
remaining two-thirds in equal shares. 


Dated this 8th day of May, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9576 
Re: Notre Dame 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


The learned Deputy Commissioner notes that Counsel for the claimant has 
urged that the Report of the Advisory Commission on War Claims permits 
special rules to be made in cases of charitable associations. The reference is 
presumably to paragraph 31 on page 70 of the Advisory Commission’s Report. 
The intention of that reeommendation made by the Advisory Commission is, I 
take it, that charitable associations may be permitted to become claimants 
against the Canadian War Claims Fund if they are of a clearly Canadian 
character, in spite of the fact that they may not be formally incorporated 
companies or corporations. As the present claimant is found by the learned 
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Deputy Commissioner to be a duly constituted Canadian corporation, the mak- 
ing of such a special rule is clearly unnecessary for the adjudication of the 
present case. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I therefore recommend that the claimant be paid $4,250.00 as an award for 
loss of property in the Far East, such payment to be in orders of Priority Nos. 
3(a) and 3(b), and to bear simple interest from lst January 1946 at 3% per 
annum. 


Dated this 5th day of March, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9579 
Re: St. Roch 


Deputy Commissioner Choquette has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. I have also notified the claimant, under the provisions of Rule of 
Procedure No. 20, that I consider it necessary to reverse the Deputy Commis- 
Sloner’s recommendation on the claim for personal injury, and to disallow that 
branch of the claims. 


On review, Counsel for the claimant has submitted argument in support of 
the contention that the award for personal injury should be maintained. He has 
correctly pointed out that the presiding judge or commissioner of a tribunal 
who sees and hears the witnesses is normally in a better position to appraise 
the value of their evidence than is a reviewing officer who can merely read the 
evidence and examine the materials on file. This principle, however, in the case 
of the present Commission is subject to the necessity of obtaining uniformity of 
decision among cases presenting similar, or approximately similar, situations of 
fact. It is also subject to the general rule that a tribunal of review is not bound 
by inference of fact made by the tribunal of first instance if such inference is 
based on insufficient factual evidence. In my opinion, and with the greatest 
deference for the decision of the learned Deputy Commissioner, there is in this 
case not sufficient evidence to warrant the inference that the claimant’s subse- 
quent illness was directly caused, or in any substantial degree aggravated, by 
the treatment which she sustained during her 35-day internment in the camp 
at Chapei. 


Apart, moreover, from the inadequacy of evidence as to such causation, it 
must be remembered that this Commission is limited, in the making of awards 
for personal injury, to pecuniary loss as the sole basis of compensation, and is 
bound to exclude as grounds for compensation from the War Claims Fund 
claims in respect of pain and suffering, inconvenience, loss of enjoyment of life, 
injury to health not resulting in impairment of earning capacity, and any 
shortening of expectation of life. 

The learned Deputy Commissioner specifically finds that the claimant has 
not produced any relevant evidence in support of her claim for special dam- 
ages, and his recommendation is frankly for a lump sum under the heading of 
general damages. In my opinion, such an award is not contemplated by the 
provisions of the War Claims Rules, and as no evidence of direct pecuniary loss 
has been established, this.portion of the claims must fail. 
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Having reviewed the report of the Deputy Commissioner, I approve his 
recommendation as to the maltreatment claim, but I reverse his recommenda- 
tion as to the personal injury claim. 


I therefore recommend that the claimant be paid $35.00 as an award for 
maltreatment of herself whilst a civilian internee in the hands of the Japanese, 
such payment to be in order of Priority No. (1-2). 


I recommend that the claim for personal injury be disallowed. 


Dated this 11th day of April, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9580 
Re: Ste. Julienne 


The claimant, nee Isabelle Bernard, having established her Canadian status 
at the times prescribed, claims compensation in the amount of $16,520 for 
maltreatment, personal injuries and other pecuniary losses. 


The claimant, a member of the Community of Missionary Nuns of Notre 
Dame des Anges, was allegedly arrested by the Japanese at Hong Kong on or 
about January 5, 1942 and was not released until on or about August 30, 1945, 
namely a total of 1334 days. 


(a)—Maltreatment: From January 6, 1942 to August 30, 1945 the claimant 
was held in her convent, owned by the above named community, and she 
claims the automatic award of $1.00 per day as provided in the Rules. From the 
evidence and the information obtained from official sources the St. Clair School 
at Hong Kong cannot be considered as a concentration camp according to the 
Rules. Consequently, the automatic award of $1.00 per day, for alleged mal- 
treatment, cannot be granted for the time spent in the school even though it 
constituted house arrest. Moreover, has the claimant produced any positive 
evidence of maltreatment which might entitle her to a lump sum award? It 
should be noted that the claimant was in her own convent; that after a while 
she was even free to move around the city; that the Japanese did not attempt 
to annoy her; that although unsatisfactory as regards quantity and quality, the 
food she was able to obtain was similar to that of the civilian population of 
Hong Kong and that the privations endured did not result from malicious 
action taken against her and her companions but were due to the fact that she 
did not have sufficient money to obtain the food she required. The deplorable 
situation which existed at that time in Hong Kong is attributable to a state of 
war and not to maltreatment. This part of the claim cannot be allowed and is 
therefore dismissed. 


It should also be noted that the claimant could have left Hong Kong for 


Macao as three of her companions did but that she refused that offer so as to 
remain in her convent. 


(b) Personal injuries: The claimant states that because of the lack of food, 
the frequent bombing by day and by night and the terror which reigned in 
Hong Kong during the Japanese occupation, her “general state of health 
deteriorated” and her “nerves were shaken’’. In addition, she appears to have 
suffered from an epidemic, a fever similar to Spanish influenza, which ravaged 
the city of Hong Kong in the autumn of 1943. 

The possibility of maltreatment being waived, these greivances can only be 
ascribed to a state of war and not to personal injuries according to the Rules. 
The entire civilian population of the area suffered from the said state of war. 
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The physical privations and psychological perturbation which resulted there- 
from no doubt affected the claimant’s state of health, but such effects are not 
ones for which compensation is provided by the Rules. This part of the claim 
must therefore be dismissed. 


From the foregoing, the undersigned, to his regret, must disallow the 
claims for maltreatment, personal injury and other pecuniary losses together 


with that for repatriation expenses for which compensation is not provided by 
the Rules. 


Ottawa, November 6, 1956. 


(Sgd) FERNAND CHOQUETTE 
Deputy War Claims Commissioner 


CASE No. 9584 
Re: St. Tharcicius 


The claimant, nee Adrienne Gosselin, having established her Canadian 
status at the times prescribed, claims compensation in the amount of $255 for 
maltreatment. The claim was heard by the undersigned at Montreal on October 
6 and December 7, 1955. 


According to the evidence produced in CASE No. 9580 and for the reasons 
stated in the decision, it can be ruled that the claimant’s detention in the St. 
Clair School, Hong Kong, China, from January 5 to September 15, 1942, 
constitutes house arrest and not internment in a camp “administered or effec- 
tively controlled” by the Japanese; that, moreover, the privations suffered 
during that period do not constitute maltreatment according to the Rules. 


From the foregoing, the claimant’s claim cannot be allowed and is there- 
fore dismissed. 


Ottawa, November 6, 1956. 


(Sgd) FERNAND CHOQUETTE, 
Deputy War Claims Commissioner 


CASE No. 9589 
Re: McKinley 


...At the hearing before me on Friday, December 16, 1955, at which the 
Department of Finance was represented, the circumstances of the loss of Mrs. 
McKinley’s effects were inquired into fully. Nothing was then brought out, nor 
is there anything on the record, to suggest that the loss of the personal effects 
for which compensation is now claimed was directly due to war operations. 
There seems to be no doubt that the loss was due to circumstances arising from 
the existence of a state of war. Had Mrs. McKinley not been compelled to leave 
France in such haste the effects would in all probability not have been lost. 
Such losses, unless directly due to war operations, are not, however, compensa- 
ble from the War Claims Fund. Having carefully considered all of the circum- 
stances I am obliged to recommend that the claim should be disallowed. 


December 21, 1955. 


JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


NOTE: Disallowance confirmed by Chief Commissioner, 21st. February 1956. 
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CASE No. 9600 
Re: Shaw 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation on this group of claims, with his reasons therefor. 


His report recommends payment of an award of $10,000.00 as compensa- 
tion for loss of articles included under Heads 3 and 4 in the presentation of 
claims before him. The learned Deputy Commissioner also recommends that the 
said award be not disbursed pending agreement between the claimant Alice 
Boyes Shaw and the Executors of the Estate of Mary Isabella Gray, or the 


making of an Order of a competent Canadian court directing the manner of 
distribution. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report and have acquiesced in the amount of the award recommended. 
They have also agreed that the award of $10,000.00, or such lesser amount as 
may finally be allowed by the Chief Commissioner, is to be divided equally 
between the Estate of Mary Isabella Gray and Mrs. Alice Boyes Shaw. They 
have further agreed that if any deduction is made from the award on account 
of the fact that the son of the late Mary Isabella Gray does not qualify as a 
claimant, such deduction shall be subtracted solely from the amount to be 
received by the Estate of Mary Isabella Gray, but that any deduction which 
may result from the failure of the claimants to make application in the 
_ Philippines will be equally borne by both parties. 


The late J ohn Roy Shaw was domiciled in the Province of Quebec, but died 
in the Philippine Islands on 21st January 1945. By his holograph last will and 


testament be bequeathed all his possessions of whatever nature to his sister, 
Mrs. Mary Gray. 


Mrs. Gray died at Montreal on 26th March 1950. By her last will she 
appointed her two children, Dr. N. Milton Gray and Leona Isabella Gray, and 
the Royal Trust Company to be Executors of her estate. The residue of her 
estate, which would apparently include any compensation here concerned, was 
bequeathed in remainder (in equal shares per stirpes) to the respective families 
of her children, subject to life interests of her son and daughter, respectively. 


As John Roy Shaw and his sister Mrs. Mary Isabella Gray were both 
deceased at the time of the appointment of this Commission, neither one of 
them can be considered to have presented a claim in his or her lifetime. It 
therefore becomes necessary to examine the national status of the present 
beneficiaries of their estates in order to determine their eligibility to share in 
any award which now may be made. 


Mrs. Gray’s daughter, Leona Isabella Gray Campbell, was born in Mont- 
real and still lives in Canada (in Toronto). Her daughter, Margaret Campbell, 
and her two sons, Duncan R. G. Campbell, and Archie G. Campbell, were born 
in Montreal and live with their mother in Toronto. There seems to be no 
question as to the Canadian citizenship, and consequent eligibility, of the 
members of this branch of the Gray family. 


Dr. N. Milton Gray was also a Canadian born in Montreal in October 1906, 
but he became a naturalized citizen of the United States on 10th January 1952. 
It is therefore obvious that he became ineligible to rank as a claimant, and that 
his share of any award has lapsed. Dr. Gray’s daughter, Beatrice Ann Gray, 
was born at Montreal in August 1947, when her father was a Canadian citizen 
domiciled in the Province of Quebec. His son, Christopher Nelson Gray, was 
born in the State of New York on 3rd January 1950, while his father was still a 
Canadian citizen. Apparently no step has been taken to divest either of these 
children of their status as Canadian citizens by birth. It may be that Christo- 
pher Nelson Gray possesses a dual nationality and is now domiciled in the 
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country of his second nationality. Such a situation would be fatal to his 
eligibility if it existed at the time of the alleged loss. Dual nationality, (with 
domicile in the country of second nationality) at the time of presentation of a 
claim, does not, however, appear to have been regarded by the Right Honoura- 
ble Advisory Commissioner on War Claims as an obstacle to eligibility. 


I am therefore of the opinion that all the residuary beneficiaries of the 
estate of Mrs. Mary Isabella Gray are eligible to receive their shares of the 
award, with the exception of Dr. N. Milton Gray, who became a citizen of the 
United States before presentation of the claim. 


I have drawn to the attention of the claimants, under the provisions of Rule 
of Procedure No. 20, the provision of the War Claims Rules which requires 
claimants to obtain satisfaction from such other sources as may be available, 
and which obliges the Commission to deduct such compensation as has been 
received from other sources or as might have been so received by the exercise 
of due diligence. The claimants, in objection to the application of such a 
deduction, have stressed the difficulties which would have arisen in the presen- 
tation of a claim to the Philippines War Damage Commission, more particularly 
on account of the death of Mr. Shaw, and of Mrs. Gray as the beneficiary under 
his will. 


I am considerably impressed by this argument, and I am satisfied that it 
would have been difficult and expensive for the claimants to present their case 
before the Philippines Commission, or to obtain the full satisfaction which was 
available from that source. The order of priority of payment by the Philippines 
Commission apparently was that a claim up to $500.00 would be paid in full, 
with approximately 52.5% paid of any balance over that amount. The Commis- 
sion is, on the other hand, bound to apply the relevant provision of the War 
Claims Rules respecting “satisfaction otherwise provided for’. In all the cir- 
cumstances of the case, I think $2,000.00 might be a fair estimate of the net 
compensation which, by reasonable diligence, the claimants might have 
received from the Philippines War Damage Commission in respect of the losses 
for which the learned Deputy Commissioner recommends an award of 
$10,000.00. 


As to the amount of the $10,000.00 award, I am not entirely satisfied with 
the sufficiency of the evidence respecting ownership, identity, and value of the 
goods alleged to have been lost, or respecting the circumstances and causes of 
the alleged loss. Since, however, the learned Deputy Commissioner arrived at 
his findings on ownership and loss, as well as at his estimate of compensable 
value, after very careful consideration on the basis of protracted oral hearings, 
I am disposed to accept his findings and to approve his recommendation for 
payment of $10,000.00, subject to deduction of $2,000.00 deemed to have been 
received from the Philippines War Damage Commission, and to deduction of 
the share of the award to which Dr. N. Milton Gray would have been entitled if 
he had been eligible. 


Pursuant to the agreement among the claimants, one-half of the net capital 
of the recommended award, or $4,000.00, should be paid to Mrs. Alice Boyes 
Shaw as her share of the property owned as communal property by herself and 
her late husband John Roy Shaw. 


The remaining net capital, or $4,000.00, would pass beneficially to the 
children and grandchildren of the late Mrs. Gray. Dr. N. Milton Gray, if 
eligible, would be beneficially entitled to the revenue from one-half of this 
portion of the capital award during his lifetime. I would estimate the present 
value (at the time of the loss) of his life time interest at $600.00. Since Dr. 
Gray is not eligible to share in an award, the sum of $600.00 must therefore be 
deducted from the share which would otherwise go to the Gray Estate. This 
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would leave a capital balance of $3,400.00, of which $1,400.00 would be divided 
equally between Dr. Gray’s children, and $2,000.00 would belong to the chil- 
dren of Leona Isabella Gray Campbell, subject to their mother’s life interest. 

Distribution of interest (payable according to the formula set out below) 
should follow that of the capital shares. 


With the foregoing variations, I approve the report of the learned Deputy 
Commissioner, and I recommend that there be paid: 


(a) To Mrs. Alice Boyes Shaw $5,000.00 as an award for loss of her share 
of property owned in common with her husband, the late John Roy Shaw, in 
the Philippines, such payment to be in orders of Priority Nos. 3(b) and 4(a), 
and to bear simple interest from lst January 1946 at 3% per annum; subject 
to deduction of $1,000.00 deemed to have been received from the Philippines 
War Damage Commission, with interest adjustment from an estimated mesne 
date of 1st January 1950. 


(b) To the Estate of the late Mary Isabella Gray $4,400.00 as an award for 
loss of property owned by the late John Roy Shaw in the Philippines, such 
payment to be in orders of Priority Nos. 3(a) and 3(b), and to bear simple 
interest from lst January 1946 at 3% per annum; subject to deduction of 
$1,000.00 deemed to have been received from the Philippines War Damage 
Commission, with interest adjustment from an estimated mesne date of 1st 
January 1950. 


The award to the Estate of Mary Isabella Gray to be administered by her 
Executors for the benefit of the residuary beneficiaries of her will to the 
exclusion of Dr. N. Milton Gray, who is ineligible to share in an award by 
reason of his United States citizenship at the time of presentation of the claim. 

I further recommend that all other claims by the above-noted claimants, or 
by the Estate of Mary Isabella Gray be disallowed. 


Dated this 18th day of April, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9605 
Re: Wallace 


Deputy Commissioner Hyndman has submitted to me two reports, setting 
forth his findings and recommendation, with his reasons therefore. 


The claimant has been furnished with copies of the Deputy Commissioner’s 
reports. She has expressed herself as being in agreement with his recommenda- 
tion on the property claim, but has requested reconsideration of his disallow- 
ance of her claim for compensation for personal injury. 


I was at first of the opinion that this claimant was precluded from filing 
her claim owing to the fact that she had not given a direct notice of her claim 
to this Commission before 18th January, 1955. It has subsequently appeared, 
however, that the claimant filed a claim with the British Ministry of Transport, 
and received an ex-gratia award of 150 pounds, apparently some time in 1948. 
This fact appeared on a summary listing those Canadians who received ex- 
gratia awards from the United Kingdom, which was furnished to the Commis- 
sion. Owing to the interlocking nature of claims made to the United Kingdom 
Government and later to this Commission respecting loss of property at the 
sinking of the S.S. “Athenia’, I have ruled that the appearance of the claimant’s 
ex-gratia award on the list furnished to the Commission may be taken as notice 
of her claim respecting loss of property. 
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I do not, however, consider that the same reasoning would apply to her 
claim for compensation for personal injury, as no such claims were entertained 
by the British Ministry. Apart, therefore, from the reasons mentioned in the 
Deputy Commissioner’s reports, I feel bound to hold that the claimant is barred 
from prosecuting her claim for personal injury by reason of her failure to give 
notice of that claim within the time prescribed by the war claims regulations. I 
may, however, say that I agree with the conclusion of the learned Deputy 
Commissioner that very strong evidence would be required to establish the 
causal relationship between the claimant’s experience on the “Athenia” and her 
arthritic condition which was not diagnosed until 1949; I would also agree with 
the conclusion of the learned Deputy Commissioner that the medical evidence 
in the present case is far from being sufficient to establish such causal 
relationship. 

For all these reasons, I have no alternative but to approve the Deputy 
Commissioner’s recommendation on the personal injury claim and I according- 
ly recommend that this portion of the claim be disallowed. 


I also approve, with a slight variation, the Deputy Commissioner’s report 
on the property loss, and I recommend that the claimant be paid $975.00 as an 
award for loss of property at the sinking of the S.S. “Athenia’’, such payment to 
be in order of Priority No. 3(a), and to bear simple interest from 3rd Septem- 
ber, 1939, at 3% per annum; subject to deduction of $603.00 received from the 
Government of the United Kingdom, with interest adjustment from 3lst Janu- 
ary, 1948. 


Dated this 6th day of April, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9606 
Re: Morris 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and have waived presentation of further materials on review. 


I agree with the learned Deputy Commissioner’s opinion that the sum of 
$14,000.00 is a reasonable estimate of the pecuniary loss sustained by the 
daughter and son in consequence of the death of their father, the late Garnet 
Green Morris, Jr., caused by alleged bombing of a Japanese vessel on which he 
was being transported. I am, however, of the opinion that the son Garnet Green 
Morris, III, due to his more tender age, has suffered a greater pecuniary loss 
than his sister, and that therefore the total sum should be apportioned in the 
amounts of $9,000.00 for the son and $5,000.00 for the daughter. The daughter 
has been notified of this suggested revision, in accordance with the provisions of 
Rule of Procedure No. 20, and has agreed to the proposed increase of her 
brother’s share of the award to the detriment of her own. 


There is, however, one respect in which, I think, the Deputy Commissioner’s 
recommendation should be revised for the benefit of Miss Denis Kay Morris. 
The learned Deputy Commissioner added Miss Morris’ share of compensation 
recommended for maltreatment of her father and mother ($461.50) to the total 
award granted for her own maltreatment ($673.00), and arrived at a total of 
$1,134.50. From that he deducted $950.00 received by Miss Morris from the 
Government of the United States. That $950.00 apparently had reference only 
to the maltreatment of Miss Morris herself. I am of opinion that the deduction 
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of the $950.00 should cancel the award for Miss Morris’ own maltreatment, but 
should not encroach on her share of the awards recommended for the maltreat- 
ment of her father and mother. On that view, her share of 50% of compensa- 
tion recommended for maltreatment of her father and mother should be 
restored to $461.50, without deduction. (See recommendation CAsE No. 6026 of 
20 March 1957). 


With the foregoing variations, I approve the report of the Deputy Commis- 
Sioner, and I accordingly recommend that there be paid the following amounts: 


(a) To Miss Denis Kay Morris $461.50 as her share of awards for the 
maltreatment of her father, Garnet Green Morris, Jr., and her mother, Marga- 
ret Helen Morris, whilst civilian internees in the hands of the Japanese, such 
payment to be in order of Priority No. (1-2); 


(b) To Miss Denis Kay Morris (she having attained the age of 21 years) 
$5,000.00 as her share of an award for pecuniary loss suffered by reason of the 
death of her father, the late Garnet Green Morris, Jr., such payment to be in 
order of Priority No. (1-2) and to bear simple interest from 9th January 1945 
at 3% per annum; 


(c) To the Montreal Trust Company, Administrator of the Estate of Garnet 
Green Morris, Jr., $2,400.00 as an award for loss of property in the Far East by 
the late Mr. Morris, and for distribution (including interest) between his 
daughter Denis Kay Morris, and his son Garnet Green Morris, III, in equal 
shares according to the Intestate Succession Laws of British Columbia, such 
payment to be in order of Priority No. 3(a) and to bear simple interest from 
Ist January 1946 at 3% per annum; 


(d) To the Montreal Trust Company in trust for Garnet Green Morris, III, 
$461.50 as the latter’s share of an award for the maltreatment of his father, the 
late Garnet Green Morris, Jr., and of his mother, the late Margaret Helen 
Morris, whilst civilian internees in the hands of the Japanese, such payment to 
be in order of Priority No. (1-2); 

(e) To the Montreal Trust Company as Administrator of the Estate of 
Garnet Green Morris, Jr., $9,000.00 for the benefit of Garnet Green Morris, III 
as the latter’s share of an award for pecuniary loss suffered by reason of the 
death of his father, the late Garnet Green Morris, Jr., such payment to be in 
order of Priority No. (1-2) and to bear simple interest from 9th January 1945 
at 3% per annum. 

For the reason mentioned by the learned Deputy Commissioner, I recom- 
mend that the claim for compensation for the death of Mrs. Margaret Helen 
Morris be disallowed. 


Dated this 5th day of November, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9612 

Re: Samuel 

Deputy Commissioner Hyndman has submitted to me his findings in the 
form of an Interim Recommendation dated 15th April 1957 and a Supplemen- 
tary Recommendation dated 27th January 1959, with his reasons in each 
instance. 

The claimants have been furnished with copies of the Deputy Commission- 
er’s reports and have expressed satisfaction with the awards recommended for 
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damage to building and loss of bank balance. They continue to urge that 
additional awards should be recommended for loss of insurance policies having 
cash surrender value, and for loss of proceeds of rental of farm at Kuzmice- 
Vitkoc in Slovakia. 

As to the loss of insurance policies, I find myself in agreement with 
the learned Deputy Commissioner that the seizure or looting of the policies took 
place prior to the naturalization of the claimants, or at least that the evidence 
does not establish with sufficient cogency (the onus being on the claimants) 
that the seizure or looting occurred after the claimants had become Canadian 
nationals. 

As to the claim for loss of rentals, the claimants submit that in order to 
establish a valid claim it is only material that enemy authorities collected the 
rentals, no matter whether Germans or through Slovak puppets. This submis- 
sion is made with reference to the learned Deputy Commissioner’s comment 
that “it is not satisfactorily established that the Germans actually received the 
wheat or its proceeds.” I am not sure whether the difference between the 
finding made by the learned Deputy Commissioner and the present submission 
of the claimants is one of fact or of interpretation of the War Claims Rules. In 
either case, I am inclined to the view that the claimants’ recent submission 
correctly states the relevant provision of the Rules and that it may be fairly 
inferred from the evidence that either the occupying Germans or their Slo- 
vakian puppets received and retained the stipulated rentals of the farm 
property. 

The War Claims Rules provide that, though claims for loss of rentals of 
property damaged, destroyed or sequestrated, must themselves be rejected, 
nevertheless rentals collected by enemy authorities and not returned to the 
Canadian owner should be regarded as furnishing a proper basis for a valid 
money claim. This, of course, means that the loss in such a case must be 
converted into Canadian currency at the rate prevailing on December 30, 1949, 
namely $0.0220 to the koruna. 

In this connection, the claimants seek to correct an apparent error in the 
hypothetical computation of rental value set forth in the learned Deputy 
Commissioner’s supplementary recommendation. The stipulated rental for the 
property concerned was “a rent equal to the market price of 230 kilograms of 
wheat per acre yearly, payable in quarterly instalments in advance.” The claim- 
ants agree with the learned Deputy Commissioner’s estimate of $1.25 per 
bushel as the Canadian equivalent of the value of wheat at the relevant times 
but, computing the value on that basis, correctly arrive at a resulting rental 
value equal to $1,770.00. 

They submit, however, that they are entitled to the rental for the four 
seasons from 1941 to 1945 inclusive, and not only for the two seasons which fell 
due after their naturalization in Canada. On this point, my view is that if the 
claim is valid the claimants would be entitled to reimbursement of confiscated 
rentals which accrued during the period elapsing between their naturalization 
and the end of hostilities. Four such rental payments would fall during 1944, a 
fifth in January 1945, and a sixth in April 1945, making a total related to six 
rental periods or one and one-half years. 

On the other hand, from the somewhat meagre information available as to 
the prevailing market price of wheat in Czechoslovakia at the relevant times, I 
am inclined to the opinion that the $1.25 basis is somewhat too conservative. 
Putting myself in the position of a jury, I would be inclined to estimate that 
the total rentals confiscated in the relevant period of one and one-half years, 
converted into Canadian currency at the rate prevailing on 30th December 
1949, would be in the vicinity of $4,000.00. Of that amount each claimant would 
be entitled to one-half. 
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The question of expenses was not finalized in the learned Deputy Commis- 
sioner’s reports. The claimants estimated that they had spent respectively 
$2,000.00 and $1,500.00 for expenses incurred in Czechoslovakia in preparation 
of their claims. I am not convinced that such large expenditures were necessary 
for, or strictly relevant to, the presentation of the claims which have been 
established. It is, however, obvious that the claimants necessarily expended a 
considerable sum in Czechoslovakia in order to procure the necessary evidence 
and materials. After consultation with the learned Deputy Commissioner, I am 
of the opinion that $400.00 would be a fair and appropriate reimbursement of 
such necessary total expenditures by both claimants. 

With the foregoing variations, I approve the report of the Deputy Commis- 
sioner and I accordingly recommend that the claimants be paid the following 
amounts as compensation for property losses in Czechoslovakia, each payment 
to be in orders of Priority Nos. 3(a) to 4(b) inclusive and to bear simple 
interest from lst January 1946 at 3% per annum: 


(a) to Dr. Sigmund Samuel, $11,510.00; 

(b) to Mrs. Margaret Samuel, $11,510.00; 

(c) to Dr. Sigmund Samuel and Mrs. Margaret Samuel jointly $400.00 as 
an award for reasonable expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimants to estab- 
lish their claims, such payment to be without interest, but not to be 
taken into account for priority purposes. 


Dated this 22nd day of April, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9619 
Re: Pfeffer 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. 

On review her Counsel, Dr. Sigmund Samuel, has presented a series of 
written arguments supplemented by a very helpful oral presentation before 
me at Ottawa. 

The claim for $129,927.00, which is actually for losses of movable property 
in Hungary, may be sub-divided into two groups, the first for $66,183.00 
relating to a number of properties in the region of Gyoengyoes, and the second 
for $63,744 relating to the claimant’s interest in the Helvetia Vinecultural and 
Trading Company Limited. 

The evidence in support of the whole claim, though perhaps as good as is 
reasonably possible in the circumstances, is somewhat vague and very in- 
complete. The inadequate nature of the evidence is complicated by the fact that 
the claimant herself and her advisers have on numerous occasions made 
allegations at variance with the substance of her present submissions. I may 
refer particularly to the statement mentioned by the learned Deputy Com- 
missioner as having been made by Mrs. Pfeffer on 12th August 1950 in rela- 
tion to her claim in Hungary, in which she alleges that the real estates in the 
region of Gyoengyoes were expropriated by the Hungarian State on the strength 
of the 1942 law for the protection of race, whereas the landed property of the 
Helvetia Company was later expropriated on the strength of the Decree num- 
bered 600 M.E. of 1945. 
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I may refer also to an extract from a letter written by Dr. Samuel on 23rd 
September 1954, in which he states that Mrs. Pfeffer owned 40% of all shares 
of the Helvetia Company, “which Company suffered serious war damage 
through bombing of buildings, destruction of vineyards and equipment, and 
through looting of goods in stock.” 

The United Kingdom Legation in Hungary inspected the Helvetia property, 
and reported that the whole land and buildings had been nationalized, and had 
become “a National State Farm’’, and also that all the buildings had been 
entirely rebuilt, that there remained no trace of war damage and that the land 
and vines were in excellent condition. The Legation was apparently unable to 
obtain any authentic statement as to the condition of the property at the 
termination of hostilities in 1945. 

Dr. Samuel strongly urges that the expropriation of the Gyoengyoes prop- 
erties did not amount to confiscation, but was rather in the nature of State 
management, with a continued recognition of the ownership of the claimant 
and her family. This contention is supported by the opinion of Dr. Stephen 
Pozel, a practising lawyer in Budapest from 1913 until 1938. With the greatest 
of deference to the opinion of Dr. Pozel, I do not consider that it is possible in 
the circumstances to draw the desired distinction between expropriation and 
confiscation. So far as the Gyoengyoes region properties are concerned, I am 
therefore in agreement with the opinion of the learned Deputy Commissioner 
that these properties with their equipment and movables were confiscated by 
the Hungarian Government prior to the naturalization of the claimant. 

The properties lost in this area would therefore not belong to the claimant 
at the time of the alleged looting and any loss which was suffered would not be 
compensable under the War Claims Rules. The situation, of course, might be 
entirely different if this portion of the claim were being determined under the 
Treaty of Peace with Hungary, and Mrs. Pfeffer’s right to claim under that 
Treaty should be reserved. 

As to the claimant’s interest in the Helvetia Company, the situation is 
somewhat different. Though the evidence is fragmentary and incomplete, I am 
inclined to the view that there is sufficient material to warrant an inference 
that this property was not confiscated by the Hungarian State until after the 
passing of the 1945 Decree. No claim is now made to this Commission for 
damage to the immovable property, and from the report of the United King- 
dom Legation it is obvious that no evidence is available as to the extent of war 
damage, if any, suffered by the buildings and vineyards. Detailed evidence of 
loss of movables is also far less complete than in the case of the Gyoengyoes 
estates. It is largely a matter of conjecture to determine what portion of the 
Company’s movable property remained intact, through the Hungarian adminis- 
tration and the German occupation of the country, and was destroyed or looted 
in the period of the war following Mrs. Pfeffer’s acquisition of Canadian 
national status. The most that the evidence would warrant is a token award, 
and in the capacity of a jury I would fix the value of the Helvetia goods lost by 
operations of war during the Canadian status of the claimant at $20,000.00. The 
claimant’s compensable share of that loss would be $8,000.00. 

As to costs, I consider that the sum of $160.00 would reasonably reimburse 
the claimant for expenses necessarily incurred abroad in the preparation of the 
portion of her claim which has succeeded. 

With the foregoing variations, I approve the report of the Deputy 
Commissioner. 

I accordingly recommend that the claimant be paid: 

(a) $8,000 as an award for loss of property in Hungary, such payment 


to be in orders of Priority Nos. 3(a), 3(b), and 4(a), and to bear simple interest 
from Ist January 1946 at 3% per annum; 
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(b) $160.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish her 
claim, such payment to be without interest, but not to be taken into account 
for priority purposes. 


Dated this 27th day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9620 
Re: Nadeau 


Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted further materials in support of the 
contention that she should be granted an award for maltreatment and conse- 
quent injury to her health. 


Owing to the smallness of the property award, and owing to other circum- 
stances appearing in the case, I agree with the opinion of the learned Deputy 
Commissioner that the claimant should be excused from the presumption of 
negligence in failing to obtain an award from the French authorities. I also 
agree with the Deputy Commissioner’s conclusion that the claim for alleged loss 
of legacy under the will of a great uncle must be disallowed, as well as the 
claim for loss of earnings and interference with university training. 


As to the maltreatment claim, the learned Deputy Commissioner finds that 
the claimant encountered harrowing experiences during her stay at Vauban 
camp in Besancon, and that doubtless much of that treatment must be consid- 
ered as amounting to maltreatment. The learned Deputy Commissioner’s opin- 
ion on that point is confirmed by the observations which I have made in CASE 
No. 9650—Reverend Sister St. Louis de France. 


But, although conditions at Vittel were very much better than those 
prevailing at Besancon, it would appear that the claimant’s internment at Vittel 
lasted only from April 30th to May 15th. I am doubtful if that period would be 
sufficient to restore completely the impairment of the claimant’s capacity which 
may be inferred to have resulted from her experiences at Besancon. On the 
analogy of the numerous cases which I have dealt with pursuant to the findings 
in the Sister St. Louis case, I have reached the conclusion that this claimant 
also is entitled to a lump sum award for maltreatment at Besancon, and I 
would fix such award at $100.00. 


On the other hand, I agree with the learned Deputy Commissioner that 
the evidence is not sufficient to establish a causal connection between the 
claimant’s maltreatment at Besancon and the subsequent illness from which she 
suffered in Paris. The evidence rather indicates that such illness may have been 
due to overwork or to strain that is a natural concomitant of the existence of a 
state of war.... 


... I recommend that the claims for personal injury, loss of earnings, interfer- 
ence with University training, and loss of legacy be disallowed. 


Dated this 3lst day of May, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9623 
Re: Mahler 


_.. A careful examination of this claim leads me to the conclusion that the 
compensable value assessed by the learned Deputy Commissioner (Hyndman) 
is fair and reasonable in the circumstances. It must be remembered that the 
value prescribed by the War Claims Rules is neither cost price, nor the 
replacement value, nor the value to the claimant, but the reasonable market 
value as at 30th June 1939, with deduction for depreciation to the date of actual 
loss. 

There is, in this case, an additional factor to be considered. The claimant 
did not become a naturalized Canadian until 15th June 1944. The War Claims 
Fund can therefore compensate him only for goods destroyed or lost between 
that date and the cessation of hostilities on 8th May 1945. From the evidence it 
is uncertain whether the whole of his loss occurred within that period, or not. 


For the foregoing reason, I should not feel justified in increasing the 
award recommended by the Deputy Commissioner, and I therefore approve his 
report without variation. 


There is, however, some evidence that the claimant incurred considerable 
expense abroad in recovering a portion of his goods and in establishing this 
claim. It is difficult to say just how much of his expense was directly related to 
the proof of the present claim, but I would recommend reimbursement in the 
amount of $100.00 without interest. 


Dated this 26th day of October, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9625 
Re: Sandell 


This claimant seeks an award out of the War Claims Fund for maltreat- 
ment alleged to have been suffered at the hands of the Germans while he was a 
prisoner of war in Western Europe. 


I find from the evidence that the claimant was granted a landed immigrant 
status in Canada on January 21, 1940, and having been born in England on May 
5, 1916, he was then a British subject. He has continuously resided in Canada 
since that time so that on the first day of January 1947, by virtue of Section 9 
(1) (b) of The Canadian Citizenship Act he then became a Canadian citizen, 
and, not having since lost his citizenship, he was a Canadian citizen at the time 
of the presentation of his claim. 


In order to be eligible for compensation under the War Claims Rules, the 
claimant must also have had a Canadian status at the time of the acts on which 
his claim is founded. The Department of Citizenship has ruled that the claimant 
did not have a Canadian domicile at the time of his imprisonment to be dealt 
with hereinafter, and that decision or ruling is binding on this Commission. But 
the Rules go further and provide that a Canadian status may be established by 
proof that, at the time of the acts causing the loss or damage complained of, the 
applicant was a British subject domiciled in Canada according to the principles 
of the Common Law. Those principles are chiefly to be found in cases respect- 
ing the distribution of the estates of deceased persons and in divorce cases. 


The evidence discloses that the claimant came to Canada in November of 
1941 as a member of the Royal Air Force to take training in the Common- 
wealth Air Training Scheme. During a part of his training he was stationed at 
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Moncton. He says that he was not long in Canada before he decided to make 
this country his home. While spending one of his leaves in Montreal, he met a 
New Brunswick girl who was working there, and on June 17, 1942 they were 
married. The wife gave up her job and returned to live at her mother’s home 
in Wilson’s Creek, New Brunswick. They did not purchase any real estate but 
they did purchase bedding and household linens. 

The claimant states that it was his wish to stay in Canada, but that he was 
obliged to return to England with his unit. He claims that then he planned to 
complete the required number of operations to entitle him to re-posting to 
Canada but, before this requirement was met, he was shot down and made a 
prisoner of war. Some of the letters written to his wife, while he was a prisoner 
of war, indicate conclusively that it was the claimant’s intention to return to 
Canada as soon as he was released. The wife supports this by her statement 
that they purchased household effects and stored them at her mother’s home as 
they intended to live there temporarily when her husband would return to 
Canada. The evidence of the claimant’s intention is also in a measure supported 
by the statement of Mr. A. C. Calder. Having seen and heard the claimant, I 
have no doubt that while he was stationed in Canada he definitely decided to 
make Canada his home and that he would not have returned to England had it 
not been for the order of his superior officers in the Air Force. 


Halsbury, Second Edition, Volume 6 at page 206 says: 


“A British subject, in whatever part of the Empire he may be domiciled, 
does not lose his existing domicil by entering into the military, naval, or 
civil service of the Crown, and that domicil remains unchanged into 
whatever part of the world his duties may take him; but this statement is 
subject to the qualification that if clear proof of an intention to settle can 
be derived from other circumstances, a domicil may be acquired.”’ 


In the Scottish case of Sellar v. Sellar, (1942) S.C. 206, it was held: 


“That, while a soldier or a sailor might acquire a domicile in the place 
where he was stationed under orders, his residence there must, before he 
can do so, also be voluntary and of his choice.” 


In Wilkinson v. Wilkinson, (1948) 1 W.W.R., McBride, J. in the Supreme 
Court of Alberta said at page 254: 


‘Perhaps as succinct and perspicacious a statement of the law on the 
problem before me is to be found in the Massachusetts case of Mooar v. 
Harvey, (1880) 128 Mass. 219, where the question of whether plaintiff was 
entitled to a judgment on certain promissory notes turned on whether 
defendant had changed his domicile to Washington. On appeal, Morton, J. 
delivers the only judgment and at p. 220 he says: 


‘...the defendant was in military service subject to the orders of his 
superior officers, but it is not true, as contended by his counsel, that 
therefore he could not gain a new domicile in any place to which he 
was ordered. In all matters not involved in his military duties, he was 
sui juris, and had the capacity to change his domicile to any place if 
he saw fit;’ 


and it is decided that it was a question exclusively for the jury to 
determine on all the evidence whether such a change had taken place.” 
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And, finally, there is the English case of Donaldson v. Donaldson, 1949 
Probate, 363, wherein the question of domicile of a member of the R.A.F. arose. 
Ormerod, J. said at pages 365-66: 


“It was submitted by counsel for the petitioner that the respondent was 
living in Florida in the first place merely because his service demanded it 
and, therefore, that he could not be said to have acquired a residence or to 
be residing there, as he was not residing there at any time from choice. I 
am quite satisfied that, although he went to Florida in the first place 
because it was his duty to go and, indeed, remained there the whole time 
for the same reason, nevertheless he had during the time that he was in 
Florida conceived the desire to remain there, and that, although he was in 
Florida in the course of his duties, he was also there from choice, and had 
every intention of remaining there from choice—that is to say, I am 
satisfied that he was in fact residing and had in fact acquired an intention 
of continuing to reside in Florida.” 


While none of the foregoing cases are binding on this Commission, they do 
express the views as to the law held by the eminent judges who decided them, 
that, when the right of a man in service to change his domicile was squarely 
raised, it was held that such right exists in law. 


I, therefore, find that while the claimant was stationed in Canada as a 
member of the Royal Air Force he acquired a domicile in Canada which he still 
retained during the period of internment hereinafter mentioned, although by 
command of his superior officer he returned to England. 


As the general presumption of the fact of maltreatment recognized by the 
Report of the Chief War Claims Commissioner has not been rebutted, the 
claimant is entitled to the additional presumptions that he suffered a subse- 
quent incapacity to work, which subsisted for some period of time after 
liberation. 


I find from the evidence that the claimant was shot down over Holland on 
the 26th of June, 1943 and that he was in custody for a total of 648 days. He 
was transported in a box car on one occasion. He was forced to participate in 
“hunger marches” of early 1945 for about 18 days after a preceding period of 
severe malnutrition. 


In all the circumstances, I recommend that the claimant be awarded 
$214.50. 


Dated this 25th day of October A.D. 1955. 


(Sgd) C. ST. CLAIR TRAINOR 
Deputy War Claims Commissioner 


...Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation, except to comment on the learned 
Deputy Commissioner’s statement that the decision or ruling of the Department 
of Citizenship and Immigration as to the claimant’s lack of ‘““Canadian domicile” 
is binding upon this Commission. In strictness, the ‘‘ruling’” of the Department 
is in effect a preliminary opinion, and is subject to review by reference to a 
Special Inquiry Officer appointed under the provisions of the Immigration Act. 
As the Department’s opinion is obviously correct, the question of such a refer- 
ence does not arise in this case, and the claimant’s national status under the 
War Claims Rules can be more specifically decided, as the learned Deputy 
Commissioner has done, from the point of view of his common law domicile at 
the time of internment. 
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The learned Deputy Commissioner apparently made an error in transcrip- 
tion of the date at which the claimant was granted the status of a landed 
immigrant. The actual date appears to have been 21st January 1946, instead of 
21st January 1940. The claimant would therefore not automatically become a 
Canadian citizen on lst January 1947, as he had not then fulfilled his requisite 
five years as a landed immigrant. More recently the claimant has applied for, 
and been granted, a certificate of Canadian citizenship dated 28th August 1956. 
I am of the opinion that the granting at this late date of a certificate to which 
the claimant would have been entitled on 24th August 1954, the date of the 
initial presentation of his claim, confers on the claimant the status of a 
Canadian citizen at the time of presentation, within the requirements of the 
War Claims Rules. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I accordingly recommend that the claimant be paid $214.50 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 5th day of October, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9650 
Re: St. Louis de France 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted elaborate arguments in support of the 
contention that the Deputy Commissioner’s recommendation should be reversed 
and an award recommended. No new materials are presented in the course of 
these arguments, but they are based rather on a sympathetic approach to the 
merits of the claim. 

I have very carefully considered all aspects of the case, from the point of 
view of the findings made by the learned Deputy Commissioner, as well as 
from the materials on file and the transcript of the oral evidence adduced. The 
evidence before the learned Deputy Commissioner was principally given by one 
of the claimant’s fellow internees, Sister Gemma de ]’Eucharistie. In the course 
of my review, I have had the advantage of examining the materials on file in a 
number of groups of cases in which internment in Camp Vauban at Besancon 
was involved. I have had the further advantage of hearing the oral evidence of 
three persons who were themselves interned in that camp. 

As this case is distinctly on the borderline, I have very carefully examined 
both the evidence relating to conditions of actual internment and the circum- 
stantial background involved in the act of internment itself. 

It appears that, early in December of 1940, allegedly as a reprisal for bad 
treatment of German women in British custody, the German authorities ordered 
a roundup of about 4,000 women (mostly British subjects) in various parts of 
France, and directed that they should be transported to Besancon and interned 
there in a series of barracks (Vauban) which had recently been vacated by 
French prisoners of war. 

The evidence leaves no question that conditions were deplorable at the 
time when the internees arrived at Besancon and were placed in the barracks. 
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One difficulty arises from the fact that conditions varied considerably from 
building to building, from floor to floor, and from room to room, of the large 
and rambling barracks. The evidence, however, gives a general picture of filth 
and unsatisfactory accommodations at the time when the internees arrived. 
Those on the fourth floor seem to have fared the worst, as preparations 
proceeded more slowly for them, and many had to sleep with only a paillasse 
on the concrete floor for the first night or two. Bunks were gradually installed, 
but the evidence is that at least some of the straw mattresses retained their 
original dampness throughout the approximately five months of internment. 


The internees had to go outside for fuel, food, and toilet purposes, and 
there was considerable exposure to cold owing to standing in queues in winter 
weather. These conditions were particularly difficult for fourth floor internees. 


Stoves and a certain amount of fuel were available for the dormitories, but 
at least some of the stoves smoked so badly that they had to be extinguished or 
the windows kept open. 

One of the principal complaints was the utter lack of suitable or satisfacto- 
ry hygienic facilities. 

The food provided by the Germans was quite inadequate and mostly 
unpalatable. 

It is admitted that conditions gradually improved to a certain extent. The 
internees themselves were allowed to clean up the premises as well as they 
could, and to assist in the preparation of meals. The services of French 
prisoners were made available for the installing of bunks and other improve- 
ments. The Germans were admitted to be good organizers. The meager food 
ration was, after the first month or so, supplemented by parcels from Religious 
Orders and from the Red Cross. A French physician who was a prisoner of war 
was made available for medical consultations, and internees who required 
hospital treatment were taken to a hospital in the city of Besancon. 


Despite the improvements, however, conditions remained very unsatisfac- 
tory. The official British handbook compiled by Satow and Sée (p. 106) says: 
“The accommodation was entirely unsuitable; there was no fuel, practically no 
food and the amount of clothing which internees had been allowed to take 
with them was very limited. As a result the internees throughout the winter 
months suffered very great hardship. There was no substantial improvement 
until the camp was closed and its inmates removed in 1941 to Vittel.” 


The evidence in the cases before this Commission indicates some modifica- 
tion of the British handbook’s comments, particularly as the internees admit 
that some fuel was available, and that there was a substantial improvement in 
many respects. The ultimate closing of the camp and the removal of the internees 
to Vittel (where conditions were reasonably satisfactory) gives rise, however, 
to a reasonable inference that conditions at Vauban remained very unsatisfac- 
tory and continued to cause great hardship to the inmates. I think it may also 
be reasonably inferred that submission to such conditions for five or six months 
would cause some degree of incapacity to work (though not necessarily 
severe), subsisting for some time (though not necessarily substantial), after 
subsequent liberation. I am therefore of the opinion that this claimant and her 
fellow internees are entitled to a modest lump sum award for maltreatment 
during their internment in Camp Vauban at Besancon. By comparison with 
awards made in somewhat similar cases, I would fix the amount of this 
claimant’s award at $100.00. 

As to the claim for personal injury, the claimant states that the resulting 
illness alleged was anemia from 1947 to 1955, and a throat ailment in 1952. 
There is evidence of 15 days spent in hospital and two years spent as a rest 
period. It is, I think entirely impossible to infer with any reasonable accuracy 
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that the claimant’s illnesses were directly caused or substantially aggravated by 
the hardships to which she was subjected during the relatively short period of 
her internment at Besancon. I therefore agree with the learned Deputy Com- 
missioner that this portion of the claim should be disallowed. 


Having reviewed the Deputy Commissioner’s report, I reverse his findings 
and recommendation to the extent above mentioned. 


I accordingly recommend that the claimant be paid $100.00 as an award for 
maltreatment of herself whilst a civilian internee in Europe, such payment to 
be in order of Priority No. (1-2). 


I recommend that the claim for personal injury be disallowed. 


Dated this 30th day of May, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9660 
Re: Fisher 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has omitted presentation of further materials on review, except to 
point out that he was in custody for a considerably longer period than the 350 
days mentioned by the Deputy Commissioner’s report. 


It appears that the item of 350 days arose from an error in transcription 
and that the actual number of days of this claimant’s custody (excluding 17 
days at liberty, which cannot be considered for compensation under the War 
Claims Rules) was 716. 

On review of this claim on the basis of that correction, I find that it makes 
no difference in arriving at the lump sum award under the formulae adopted 
by the Commission, for two reasons: (a) the recommended award is a lump 
sum, and is based on the proven or presumed incidents of maltreatment, of 
which the length of detention is a relatively minor factor; (b) under the 
recommendation of the learned Deputy Commissioner, the claimant received 
the benefit of the normal minimum award of $200.00, and the increase due to 
the correction in his number of days of internment does not bring the total 
amount up to that normal minimum. 

I therefore approve the report of the Deputy Commissioner without varia- 
tion, and I recommend that the claimant be paid $200.00 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this 31st day of January, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE NO. 9672 
Re: Burno 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
reports. On review, his counsel has submitted an elaborate argument in support 
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of the contention that his application for inclusion on the Volksliste, and his 
subsequent inclusion on that list on 5th May 1941, did not affect his former 
status as a Canadian national. He has further proposed that he would 
endeavour to mitigate the effect of his application by procuring, from official 
sources in Poland and in the United Kingdom, confirmation of his allegation 
that he continued to supply the British Intelligence Service with information. 
No such confirmation has been forthcoming. 


I see no alternative but to approve the report of the learned Deputy 
Commissioner dated 28th November 1957. It appears that no proceedings were 
taken to revoke the claimant’s naturalization in Canada, but I think it must be 
considered to have been equitably forfeited by his inclusion on the Volksliste. 
His application was a voluntary act, even if undertaken in order to avoid the 
unpleasant consequences of maintaining his Canadian status. As a British 
subject, he was prohibited from all intercourse with the enemy during war- 
time, and his naturalization would doubtless have been formally revoked if the 
Canadian authorities had known the circumstances at the time. 


I find that the claimant is not eligible to present a claim under the 
Canadian War Claims Rules and I recommend that this claim be disallowed. 


Dated this 10th day of November A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 5 (IT) (9677) 
Re: Turriziani 


Deputy Commissioner Francis, to whom this claim was referred, has 
reported to me his findings and recommendation, with his reasons therefor. 


Upon reviewing the report of the Deputy Commissioner, I am of the 
opinion that this claimant’s eligibility, and his entitlement to the awards 
recommended under the War Claims (Italy) Settlement Regulations have been 
duly established. 


I therefore approve the report of the Deputy Commissioner, but I must 
note a reservation to his comment that ‘Sunder the Canadian War Claims Rules 
the claimant may be eligible for payment of the remaining one-third of the 
amount of the loss as established by this recommendation, and this aspect of the 
matter will be dealt with separately in due course’’. In cases where claimants 
are eligible to claim compensation under the Canadian War Claims Rules, as 
well as under the War Claims (Italy) Settlement Regulations, it has been found 
by the War Claims Commission that the compensable damages have to be 
assessed by different methods and valuated at different dates. The result 
frequently is that two sets of claims do not work out in the simple ratio of 
two-thirds under the War Claims (Italy) Settlement Regulations and one-third 
under the War Claims Rules. In other words, compensation payable under the 
War Claims Rules must be assessed on the basis of principles laid down in those 
Rules, and independently of the War Claims (Italy) Settlement Regulations, 
except in so far as payments made under the latter regulations are deducted as 
compensation otherwise provided for from awards recommended under the 
War Claims Rules. 
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With this reservation, I accordingly recommend that the claimant be now 
paid, pursuant to the War Claims (Italy) Settlement Regulations, the following 
amounts: 


(a) Two thirds of the property loss of 1,700,495 lire 
ValleGcas Ol cnt OClopers 19D sic ce.cals « accldieeis «cok lire 1,133,664 


(b) One hundred percent of award in respect of fees 
and costs incurred by claimant in establishing 
claim, also valued as of 27 October 1952 ........ lire 30,000 


lire 1,163,664 


The claimant has expressed himself as being dissatisfied with the amount 
of the damages assessed in his favour by the Deputy Commissioner. I may 
therefore indicate that, notwithstanding payment of the awards hereby 
approved, this recommendation is subject to further review in conjunction 
with the claimant’s claim for payment of the balance of compensation for which 
he may be eligible from the Canadian War Claims Fund. 


Dated this 24th day of November, A.D. 1955. 


(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 


NOTE: Recommendation under the War Claims Rules follows. 


CASE No. 9677 
Re: Turriziani 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and has requested a review of the recommendation in the light of 
additional documents since presented. As in the case of the claim under the 
War Claims (Italy) Settlement Regulations, I have referred this claim back to 
the learned Deputy Commissioner for reconsideration. He reports to me that he 
discovers in the new materials nothing which would justify an increase in his 
original findings and recommendation. 


The new documents do not appear to have been considered or approved by 
the officers of the Italian Ministry of Finance, on whose estimates of damage 
the learned Deputy Commissioner substantially based his original findings. 
They appear to be rather a recapitulation of the original estimates made by the 
claimant’s own surveyor in 1948, corrected with respect to a few details, and 
now attested by certain municipal officers of Frosinone. I have carefully consid- 
ered the case from all angles, and I agree with the conclusion of the learned 
Deputy Commissioner. 


Having reviewed the Deputy Commissioner’s report, I approve his findings. 
and recommendation without variation. 

I therefore recommend that the claimant be paid $1,683.08 as an award for 
loss of property in Italy, such payment to be in order of Priority No. 3(a), and. 
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to bear simple interest from 1st January 1946 at 3% per annum; subject to 
deduction of $1,816.56 received under the terms of the Treaty of Peace with 
Italy, with interest adjustment from 16th December 1955. 


Dated this 13th day of November, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: See preceding recommendation under War Claims (Italy) Settlement 
Regulations. 


CASE NO. 17(IT) (9689) 
Re: Carelli 


Deputy Commissioner Francis, to whom this claim was referred, has 
reported to me his findings and recommendation, with his reasons therefor. 


In respect to Miss Maria Carelli’s claim of sole ownership in the properties 
damaged at the relevant times, the learned Deputy Commissioner finds that 
there is a serious doubt. I agree, however, with his conclusion that, so far as the 
claim under the Treaty of Peace with Italy is concerned, it is not necessary to 
segregate the interests of Miss Carelli and her mother in the property involved. 


On the other hand, since such a distinction may become necessary when 
the claim under the Canadian War Claims Rules is considered, I deem it 
advisable to re-state the eligibility of the claimant mother in the following 
respects. 


Mrs. Carelli is certified by the Department of Citizenship and Immigration 
to have acquired the status of a Canadian citizen on Ist January 1947. This 
status was apparently acquired by the broadly embracing provisions of Section 
9 (1) (d) (II) of the Canadian Citizenship Act, which accorded Canadian 
citizenship to any woman who was a British subject and had been lawfully 
admitted to Canada for permanent residence before lst January 1947. This 
provision was applicable even though the subject might never have acquired 
“Canadian domicile” in the statutory sense, or though, if she had acquired it, 
she had in the meantime lost her Canadian domicile in all senses of the 
expression. The Canadian citizenship of Mrs. Carelli is therefore based on two 
factors: (a) her acquiring of the status of a British subject by marriage to a 
naturalized British subject on 2nd April 1930; and (b) her admission to 
Canada for permanent residence on 20th May 1930. 


Following the death of her husband, Mrs. Carelli left Canada in October 
1939 and returned to Italy, where she has continued to live ever since. The 
Department of Citizenship and Immigration is, quite properly I think, of the 
opinion that in view of her lengthy absence she would have relinquished any 
claim to “Canadian domicile”. I think it would necessarily be considered, with 
equal correctness, that she also lost her common law domicile in Canada. It is 
admitted that Mrs. Carelli was not granted a certificate of naturalization in 
Canada, nor was her name included in such a certificate. Her status from 
October 1939 to lst January 1947 would apparently be that of a British subject 
domiciled in Italy. She will therefore obviously not be eligible to claim against 
the Canadian War Claims Fund as she did not possess Canadian status within 
the meaning of the War Claims Rules at the time of her war losses. 


Eligibility to claim under the Treaty of Peace with Italy may, however, be 
established on a different basis, and I think Mrs. Carelli meets with the 
requirements of the Treaty and of the War Claims (Italy) Settlement Regula- 
tions. She was a British subject, and therefore a United Nations National, on 
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15th September 1947, the date of the coming into force of the Treaty, as well as 
on 3rd September 1943, the date of the armistice with Italy (Treaty, Part VII, 
Article 78, 9(a)). She was also a Canadian citizen on 15th September 1947. 
These combined factors render the mother, as well as the daughter, eligible to 
claim under the Treaty, though not under the Canadian War Claims Rules.... 


Dated this 30th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 


Note: Recommendation under the War Claims Rules follows. 


CASE No. 9689 (17 IT) 
Re: Carelli 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, as well as with copies of the reports made by the Deputy Commis- 
sioner and by myself as Advisory Commissioner in respect to their claim under 
the Treaty of Peace with Italy. The claimants have omitted presentation of 
further materials on review. 


In my report to the Honourable, the Minister of Finance, as Advisory 
Commissioner on claims under the Treaty of Peace with Italy, I intimated that 
the claimant Mrs. Maddalena Carelli would not be eligible to claim against the 
Canadian War Claims Fund because, in my opinion, she had relinquished her 
Canadian domicile, both within the meaning of the Immigration Act and at 
common law. 


I have since given careful study to the provisions of Qualification (v) on 
page 24 of the Report of the Advisory Commission on War Claims, and it now 
appears to me that a literal interpretation of those provisions would admit the 
claimant as possessing Canadian status at the time of her loss. To paraphrase 
the relevant words of Qualification (v), the claimant was (v) a woman...who 
(a) before the relevant time was married to a man who at the time of the 
marriage (ii?) had been granted a certificate of naturalization granted in 
Canada and (i.e. the man) had not become an alien at the relevant time, and 
who (1.e. the woman) at the relevant time was a British subject and had been 
lawfully admitted to Canada for permanent residence. I must confess that a 
literal interpretation of Qualification (v) conveys to my mind obvious anoma- 
lies, as it confers a certain permanency on a female claimant’s national status, 
such permanency being based on her husband’s status at the time of the 
marriage and on her own admission to Canada for permanent residence, 
irrespectively of any subsequent change of marital status or any subsequent 
abandonment of Canadian domicile. There does not appear, however, to be any 
basis for the interpretation of Qualification (v) in other than its literal sense, 
and I have therefore come to agree with the conclusion of the learned Deputy 
Commissioner (though for different reasons) that the claimant Mrs. Maddalena 
Carelli possessed Canadian national status within the meaning of the War 
Claims Rules at the time of the act causing her loss or damage. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I therefore recommend that the claimants Miss Maria Carelli and Mrs. 
Maddalena Carelli be paid jointly $969.11 as an award for loss of property in 
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Italy, such payment to be in order of Priority No. 3(a) and to bear simple 
interest from Ist January 1946 at 3% per annum; subject to deduction of 
$994.87 received under the Treaty of Peace with Italy, with interest adjustment 
from 13th December 1956. 


Dated this 3rd day of May, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: See preceding recommendation under War Claims (Italy) Settlement 
Regulations. 


CASE No. 9693 
Re: Zeissler 


...As the claimant was apparently late in filing a claim for compensation 
from the German authorities, and his claim was rejected on the ground of late 
presentation, this must be considered as a case in which payment in respect of 
the claim could have been made from a source other than the War Claims 
Fund, and therefore the claimant would be deemed to have received at least a 
partial “compensation otherwise provided for’. I am, however, of opinion that 
undue delay would result from postponement of my recommendation until I 
might be in a position to assess with reasonable certainty the possibilities of 
recovery of compensation from such other source. I therefore proceed to make 
my recommendation on the basis of the information now available, leaving it to 
the Treasury Board (pursuant to War Claims Regulation 4(4)) to determine the 
portion, if any, of the recommended payment which should be paid from the 
War Claims Fund and the time at which such portion may be paid. 


Dated this Sth day of May, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9694 
Re: Tagliamonti 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and on review has submitted further arguments in support of the 
contention that his award should be increased. 


The claimant has not submitted any new materials on review, but confines 
his argument to a protest against the disallowance of his claim under the 
Treaty of Peace with Italy. That claim was disallowed by reason of the fact that 
the first notice given by the claimant was on 20th September 1952, whereas the 
War Claims (Italy) Settlement Regulations require an application in writing to 
the Government of Canada on or before the 31st day of December 1951. 


For the reasons mentioned by the learned Deputy Commissioner in his 
report on the “Italian” claim, confirmed by my report, as Advisory Commission- 
er, to the Minister of Finance dated 9th November 1956, I had no alternative 
but to recommend the disallowance of the claim so far as it was made under 
the Treaty of Peace with Italy. This Commission has, on the other hand, no 
alternative but to recommend deduction from any award under the War Claims 
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Rules, of the estimated amount which the claimant would have received from 
the Italian Treaty Fund if he had made his application within the prescribed 
time and prosecuted his claim under the Treaty with due diligence. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I therefore recommend that the claimant be paid: 


(a) $912.00 as an award for loss of property in Italy, such payment to be in 
order of Priority No. 3(a) and to bear simple interest from lst January 1946 at 
3% per annum; subject to deduction of $952.22 deemed to have been received 
under the Treaty of Peace with Italy; 

(b) $77.45 as an award for reasonable expenses necessarily incurred by the 
claimant abroad in order to establish his claim, such payment to be in order of 
Priority No. 3(a) and to bear simple interest from an estimated mesne date of 
23rd December 1953 at 3% per annum. 


Dated this 16th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: This claimant was paid on 16th September 1960 an award of $932.72 nd 
$77.45 expenses under the Treaty of Peace with Italy, by virtue of the exten- 
_ sion of time for filing claims authorized by P.C. 1960—1019. The expense item 
was refunded by transfer to the War Claims Fund, from which it had previous- 
ly been paid. 


CASE No. 9707 
Re: Barwick 

Deputy Commissioner Trainor has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 

I consider that the method employed by the learned Deputy Commissioner 
for estimating the pecuniary loss requires some re-statement. He uses the 
criterion of “intrinsic value” on account of the lack of market prevailing in 
Shanghai at the actual time of the loss. It is, however, to be noted that the 
learned Advisory Commissioner on War Claims foresaw this very difficulty, and 
made a recommendation now incorporated in the War Claims Rules, to the 
effect that the reasonable market value of physical assets lost on land should be 
assessed at a “notional time of loss’, the fixed notional date respecting losses in 
the Far East being 30th June 1941. The proper method of computation would 
therefore be to assess the reasonable market value of the goods, or of goods 
similar in location and condition, at 30th June 1941, and to deduct from that 
assessment an allowance for depreciation, if applicable, to the actual time of 
loss. 

It appears to me, however, that substantially the same result would be 
arrived at as the learned Deputy Commissioner reached by applying the 
criterion of intrinsic value. I therefore approve his report without variation. 

I accordingly recommend that the claimant be paid the sum of $1,600.00 as 
an award for loss of property at Shanghai, such payment to be in order of 
Priority No. 3(a) anc to bear simple interest from lst January 1946 at 3% per 
annum. 


Dated this 13th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9711 
Re: Taylor 


This is a claim for maltreatment of the above named claimant while a 
prisoner of war in Europe. 

Owing to the relatively short period of the claimant’s custody, and the 
prima facie absence of evidence of severe mistreatment as a prisoner of war, I 
hold that the general presumption of the fact of serious maltreatment recog- 
nized by the Report of the Chief War Claims Commissioner has been rebutted. 


Notwithstanding the rebuttal of the general presumption, I find from the 
claimant’s evidence that he was in custody a total of 57 days, and that during 
that period he was subjected to some measure of maltreatment, resulting in 
some degree of incapacity to work, which persisted for at least some time after 
his liberation. 

I find that the claimant was a Canadian within the meaning of the War 
Claims Rules at all relevant times. 


In all circumstances of the case I reeommend that the claimant be awarded 
a lump sum of $57.00. 


Dated this 21st day of February A.D. 1956. 


C. W. MARION 
Deputy War Claims Commissioner. 


NoTE: Award confirmed by Chief Commissioner 8 May 1956. 


CASE NO. 39(IT) (9713) 
Re: Bevilacqua 


Since my Interim Recommendation of 24th April, 1956, this claim has been 
referred back to Deputy Commissioner Francis for further consideration in the 
light of information received to the effect that the Italian Department of 
Finance has given instructions to suspend all processing and consequent 
payments regarding war claims submitted by Canadian citizens. 


I am of the opinion that the learned Deputy Commissioner properly infers 
that this claimant need expect no payment from the Italian authorities on 
account of the expropriation (if it were such) or confiscation of his property for 
airport purposes. I also agree with the conclusion of the Deputy Commissioner 
that in the circumstances the claimant is entitled to compensation under the 
provisions of the War Claims (Italy) Settlement Regulations. 


Upon reviewing the report of the Deputy Commissioner, I am of the opinion 
that this claimant’s eligibility, and his entitlement to the awards recommended 
under the War Claims (Italy) Settlement Regulations have been duly estab- 
lished. 


I therefore approve the report of the Deputy Commissioner without varia- 
tion, and I accordingly recommend that the claimant be now paid, pursuant to 
the War Claims (Italy) Settlement Regulations, the following amounts: 


(a) Two-thirds of the property loss of 4,029,790 lire 
Valued. a5 OL. 7 Ls OCLODCTELOD 2 soos) eure chs le lire 2,686,527 


(b) One hundred percent of award in respect of fees 
and costs incurred by claimant in establishing 
claim, also valued as of 27 October 1952 .......... lire 30,000 


lire 2,716,527 
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As to the claim under the Canadian War Claims Rules, I agree with the 
learned Deputy Commissioner that the confiscation of the property was not 
effected on the ground of the enemy character of the Canadian owner, and was 
therefore not occasioned by an operation of war within the meaning of the 
Rules. 


I am therefore bound to confirm my recommendation for disallowance of 
the claim against the Canadian War Claims Fund as made to the Honourable, 
The Secretary of State, on 24th April, 1956. 


Dated this 21st day of October, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Advisory Commissioner 


CASE No. 9714 
Re: Ratcliff 


... The claim for compensation is made in consequence of the fact that 
Japanese forces took possession of the operations of the corporations in which 
the claimant held shares or debentures. As a result no dividends were declared 
or interest paid in respect of those investments during the period of the war. 


At the conclusion of the hearing before me I explained to the claimant that 
his claim fell directly under para. 4 of p. 63 of the Rules whereby Deputy 
Commissioners are directed that such claims must be disallowed for the reasons 
given in paras. 1, 2 and 3 on the same page. 


For the foregoing reasons I must reject the claim and recommend 
accordingly. 


10 April, 1956. 


HSE BID 
Deputy War Claims Commissioner 


NOTE: Disallowance confirmed by Chief Commissioner 6 June 1956. 


CASE No. 20(IT) (9720) 
Re: Saalheimer 


...1 find, therefore, that goods of the claimant of the value of 80,000 
lire, valued as of June 30, 1939, were sequestered by the Italian authorities in 
May, 1943, and were subsequently confiscated by the German authorities and 
removed by them from Trieste to a destination unknown, that the claimant has 
not since been put in possession of the said goods, and that she is eligible under 
the Treaty of Peace with Italy and the War Claims (Italy) Settlement Regula- 
tions to be granted compensation for her loss to the extent of two-thirds of the 
amount thereof. I recommend, accordingly, that she be granted an award of 
compensation in the sum of 53,333 lire, valued as of June 30, 1939. In accord- 
ance with the terms of the settlement made with the Government of Italy in 
respect of Canadian war claims, the amount of the award will be payable in 
Italian currency valued as of October 27, 1952, or its equivalent in Canadian 
funds. 


No costs have been incurred in Italy in establishing the claim and no costs 
will be allowed. 
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As the claimant did not become a citizen of Canada until October 12, 1950, 
more than six years after the loss of the goods, her claim for compensation 
under the War Claims Rules should be disallowed.... 


July 7, 1955. 


JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


Note: Italian Treaty Award confirmed by Thane A. Campbell, Advisory Com- 
missioner, 20th October 1955. 


The claimant has requested a review of the award made to her under the 
Treaty of Peace with Italy by recommendation of Deputy Commissioner Fran- 
cis, as approved by my report dated 20th October 1955. She particularly 
requests consideration of payment of interest on the compensation recom- 
mended. ; 


There is, of course, no interest payable on awards for compensation recom- 
mended under the Treaty of Peace with Italy. What the claimant evidently has 
in mind is the payments of interest on awards to claimants who are also 
eligible to claim under the Canadian War Claims Rules. 


If the claimant were eligible to claim under the War Claims Rules, as well 
as under the Treaty of Peace with Italy, any award recommended for her under 
the War Claims Rules would bear interest. The Deputy Commissioner has, 
however, found that the claimant did not become a Canadian until 12th October 
1950. She therefore does not qualify under the provision of the War Claims 
Rules which requires a claimant to have been a Canadian at the time of the act 
occasioning the loss complained of. 


I have therefore no alternative but to approve the finding of the learned 
Deputy Commissioner on this point, and to recommend that the claim under the 
War Claims Rules be disallowed. 


Dated this 28th day of February, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9725 
Re: Mirotan Investment Company Limited 


This is a claim by Mirotan Investment Company Limited hereinafter called 
Mirotan, in the sum of $476,539.00 for loss of earnings in a Polish Company 
called Slaskie Zaklady Elektryczne, Spolka Akcyjna, a large public utility in 
Katowice, Poland, which was confiscated and operated by the German Govern- 
ment from 1939 to 1945. 


Mirotan is a Canadian Company incorporated by Letters Patent under the 
Dominion Companies Act on the 13th March 1939, with head office in Char- 
lottetown, Prince Edward Island. 


All shares of Mirotan were and are owned by Michael Lewin and his wife 
Rosalia Lewin, except certain directors’ qualifying shares. 


However, inasmuch as the Company claimant is a holding or personal 
corporation, the question of eligibility to claim arises in the case and must be 
considered. 
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Mr. Lewin who was born in Minsk, Russia, and later a French national, 
landed in Canada for permanent residence in July 1940, and was naturalized in 
Canada on 10th October, 1944. 


On the 5th June 1939, said Michael Lewin who was the owner of 3940 
shares in said Polish Corporation, transferred said shares to Mirotan, as well as 
other securities, so that prior to World War II, Mirotan became and still is the 
owner of said shares. 


Mirotan is and has been at all times a holding or personal corporation and 
treated as such for income tax purposes, and but for the provisions of the Rules 
of the Commission hereinafter mentioned would be eligible to claim compensa- 
tion for losses due to war action in Poland. 


The claim is for applicant’s proportionate share of the profits of the Polish 
Company during the years 1939 to 1945. 


Prior to confiscation the Polish Company was a financially successful 
concern, and it is alleged on good authority, earned about 8% on capital. 
During the German administration it was increased in capacity and it is alleged 
earned equal, if not greater profits, than before its confiscation. No statements 
of operation are available as to earnings during the period 1939 to 1945. 
According to the last financial statement in 1938 an average profit of 8% on 
capital was realized, and it is estimated by claimant that it is reasonable to 
assume that the profits during the war were at least 5% on capital, and that on 
this basis Mirotan’s proportionate share should amount to the said sum of 
$476,539.00. 


Mr. Lewin is a gentleman of means and became interested in discovery 
and exploitation of mines and minerals particularly in Northern Quebec, and 
became a member of several syndicates and companies. One of these was 
Quebec Iron & Titanium Co. Limited. In this company which is also a holding 
company, he acquired a sixty per cent interest, namely 953,750 shares. Of these 
shares in April 1945, Lewin transferred 600,000 or 40% of the share capital to 
the claimant company, Mirotan Investment Company Limited and retained for 
himself 353,750, or about 20%, the balance of the shares being held by several 
others. 

Titanic in turn held the controlling interest in several other companies or 
syndicates, one of which it is alleged, is engaged in active trading operations 
within the meaning of the Rules of the Commission. 

The governing provision found at page 29 of the Advisory Commissioner’s 
Report reads as follows: 


“It may be added that among the corporations excluded by the application 
of the suggested tests would be investment companies, whether non-resi- 
dent owned or not, personal corporations which carry on no trading 
activities either themselves or through wholly owned or controlled subsidi- 
aries, foreign business corporations, and non-resident corporations, these 
terms all being used in the sense in which they are used in the Income Tax 
Act. The shareholders in such corporations who were Canadians at the time 
of loss may have valid claims even if their ownership interests in the 
property lost are indirectly held by them through such corporations, the 
shareholders having, and the corporations not having, the status of 
Canadians.” 


The question therefore arises as to whether claimant company Mirotan, 
with 40% ownership of the shares, can be considered as controlling Titanic, a 
holding company, in turn controlling another engaged in active trading. 

Elaborate arguments have been submitted by Mr. Claude S. Richardson, 
Q.C., to the effect firstly, that even with only 40% the probabilities are that 
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Mirotan could be able to exercise at least practical control; and, secondly, that 
Lewin being in control of Mirotan absolute reliance could be expected from 
him to vote in any crisis arising in Titanic, in favor of Mirotan, and in this way 
control Titanic. So long as Lewin held these shares I have no hesitation in 
agreeing with this argument. 


It is contended that “controlled” as used in the rules should mean not only 
absolute control, but also effective control, though owning only a minority of 
the shares, that is, less than 51%. 


It is well settled law that words should be interpreted in their ordinary 
natural meaning, and in my view control means just what it says, that is, in 
any eventuality there must be absolute control without dependence upon any 
other shareholder. It also seems to me that if “effective control” was intended, 
that expression would have been used. 


Considering the above second submission, suppose for instance Lewin died, 
or for some reason sold his shares, to others in no way interested in Mirotan, 
and perhaps joining with the shareholders of the remaining 40%, it seems to 
me that it could hardly be said Mirotan controlled the corporation. 


It is not contended that Lewin held his 20% in trust for Mirotan, or that 
Mirotan could in any way control Lewin shares. 


The expression “wholly owned or controlled’ in my view should be 
interpreted as meaning, that even if one does not wholly own a subsidiary it 
has at least a majority of the shares, directly or indirectly, and not only a 
minority depending on the possible support of other shareholders to make up 
the difference. 


It is also well settled law that a shareholder is distinct from the company, 
and vice-versa. As I understand the situation, when Lewin transferred the 
shares in Titanic, amounting to 40% of share capital, he nevertheless retained 
the remaining 20% for himself, and not as agent or trustee for Mirotan. At any 
rate if for any reason Lewin was eliminated from the company, it is clear that 
Mirotan would certainly be left without control of Titanic. 


I have examined a number of decisions in the courts, and can find none in 
which ‘effective or practiced control” as contended for by Mr. Richardson is 
dealt with. There are instances where a company held minority shares but 
which controlled another company whose shares combined with those of the 
parent company amount to over 50%. 


In Purdon vs Doherty, (1929) 3 D.L.R. 719, I quote from the decision of 
Smith, J. in the Supreme Court of Canada as follows: 


“As used in the agreement control means not a temporary and uncertain 
control of affairs of the company which control cannot be obtained except 
by ownership of a majority of the companies shares.” 


See also Vancouver Towing Co. vs the Minister of National Revenue, (1946) Ex. 
Ct. 623; 13 Modern Law Review, 1950; and 5 Modern Law Review, 1941-43, p. 
148. 


Another feature of the case strikes me as being possibly of some impor- 
tance; that is, should the control of a subsidiary be direct or indirect. Here 
assuming Mirotan controlled Titanic, a non-trading company, but controlling a 
third company, and suppose the third company was a personal or holding one 
but controlled a fourth trading company; can Mirotan control be extended in 
that manner to an unlimited extent? While I think not, in view of the 
conclusion I have reached it is unnecessary to decide the point. i) 
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I think I should say that Mr. Richardson did an amazing amount of work 
and left no stone unturned to establish the claim and it is with some regret I 
am unable to reach a favorable decision. Consequently I feel bound to the 
conclusion that the claim should be disallowed. 


December 5th, 1958. 


On the 5th day of December 1958, I recommended disallowance of the 
claim of the said Company for the reasons stated therein, but I did not dispose of 
the personal claim of Mr. Lewin who indirectly through Mirotan owned 4% of 
the capital stock of the Polish corporation Slaskie Zaklody. 

Mr. Lewin was naturalized in Canada on the 18th day of October 1944 and 
claims his proportionate share of the benefits of said Polish Company from the 
date of his naturalization until the end of the war, being the owner of all the 
shares in Mirotan (except 10 being director’s shares) which in turn owned 
3940 shares or about 4% in the Polish Company. 

The balance sheet of the Polish Company for 1938, which is the last year for 
which such balance sheets are available, shows that the net profit of the 
Company was 2,760,363.80 Zl. and a dividend was declared of 2,500,000 Zl. 
which latter at the then exchange rate of 1939, namely .188,675 to the dollar, 
equals $470,000. 

It is also alleged on fairly reliable evidence that the Company made an 

average profit of 8% over several years prior to 1938. 

Assuming a profit of 5% the 4% share of Mr. Lewin for 6 months would 
amount to in round figures, 50,000 Zl. or about $9,400 at the 1939 rate of 
exchange. 

There is no doubt but that profits of the Company were used for the benefit 
of the German Reich and transferred to its account resulting in loss to the 
various shareholders including Mirotan Investments Ltd. in which Mr. Lewin 
was the owner less 10 shares as above mentioned. 


The applicable provision is article 4 at page 63 of the Advisory Commission 
Report which is as follows: 


“Claims for interest and dividends on investments alleged to have been 
discontinued by reason of destruction or the sequestration of or damage to 
property, these should be disallowed for the reasons given in 1, 2, and 3. If, 
however, interest and dividends have been collected by the enemy authori- 
ties and not returned to the Canadian who otherwise would have received 
them, they could form a proper basis for a good money claim.” 


Although for the reasons given in my former report the Company itself 
was not eligible to recover compensation, I see no good reason why the 
individual owner of the shares should not be entitled. 


If I am right in this then the said Michael Lewin is entitled to his share 
of the profits of the Polish Company for the period from the 18 October 1944 
until the 8th May 1945. 


The value of the Zloty as of 1949 (which is the date for valuation required 
by the Rules) is the sum of $136.81, to which I think Mr. Lewin should be 
entitled. 

It has been further submitted that in Poland following the German invasion 
the R.M. was substituted for the Zloty. Whether or not that is so I cannot see 
that it makes any difference so far as the amount of profits is concerned 
whether R.M. or Zloty. 


It is also submitted that as Mr. Lewin came to Canada in 1940 and con- 
tributed much to the development of mining in the province of Quebec that 
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he should be regarded as a Canadian prior to 1944 when he became naturalized. 
This argument has been considered in other cases but always decided under 
the rules as having no validity. The only method of obtaining naturalization 
is clearly established by the various Canadian statutes. In Mr. Lewin’s case he 
obtained citizenship under said statutes in October 1944, and not formerly. 


I would therefore recommend an award in favour of Mr. Lewin in the sum 
of $136.81 together with simple interest at the rate of 3% per annum from 
the Ist January 1946. 


I am satisfied no compensation has been received from any other source. 


June 4th, 1959. 


(Sgd) J. D. HYNDMAN 
Deputy War Claims Commissioner 


CASE No. 9725 


This claim was originally heard before Deputy Commissioner Hyndman as 
a claim by Mirotan Investments Limited for loss of earnings in a large Polish 
electric company. 


The learned Deputy Commissioner submitted to me his findings and 
recommendation, dated 15th December 1958, for the disallowance of the claim 
on the ground that the corporate claimant had not established its eligibility as a 
Canadian within the meaning of the War Claims Rules. 


The claimant was furnished with a copy of the Deputy Commissioner’s 
report and, on review, its Counsel, Mr. Richardson, submitted to me a series of 
written arguments supplemented by an oral presentation at Ottawa. Mr. 
Richardson continued to stress the argument that the Mirotan Company was 
virtually in control of “Titanic”? by reason of the combination of its own 40% 
of the Titanic stock with the 20% retained by Mr. Lewin. 


After a very careful consideration of these, and other, arguments submit- 
ted by Mr. Richardson, I found myself entirely in agreement with the conclu- 
sion of the learned Deputy Commissioner. His report so clearly and adequately 
sets forth the relevant facts and inferences that I need add nothing beyond 
saying that it would, in my opinion, be incongruous to accept as establishing 
Canadian national status the combination of shares owned by the Mirotan 
Company with those owned by an individual (Mr. Lewin) who up to 10th 
October 1944 was not himself a Canadian national. 


Having reached the conclusion that the claim of Mirotan Investments 
Limited must be disallowed as such, I referred the case back to Deputy 
Commissioner Hyndman to consider whether Mr. Michael Lewin, as a share- 
holder, might be eligible and entitled to present a claim for his portion of the 
alleged loss which occurred after his naturalization in Canada on 10th October 
1944. The learned Deputy Commissioner re-heard the claim from that angle 
and later submitted to me his report dated 4th June 1959 in which he recom- 
mended an award in favour of Mr. Lewin in the sum of $136.81, together with 
interest. 


The claimant was duly furnished with a copy of the latter report, but has 
submitted no further materials on review beyond intimating that he declines to 
accept the award as he believes that a substantially higher award should have 
been granted to Mirotan Investments Limited or in the alternative to him. 


I have again carefully reviewed the Deputy Commissioner’s latter report 
and approve his recommendation without variation. 
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I accordingly recommend that the claimant Michael Lewin be paid $136.81 
as his share of losses of property in Poland, such payment to be in order of 


Priority No. 3(a) and to bear simple interest from Ist January 1946 at 3% per 
annum. 


I recommend that the claim of Mirotan Investments Limited be disallowed. 


Dated this 15th day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9726 
Re: Boome 


, Pursuant to the provisions of Rule of Procedure No. 46, this claimant 
waived his right to a hearing by Deputy Commissioner, and elected that the 


Chief Commissioner should proceed to hear and dispose of his claims in the first 
instance. 


The claimant accordingly appeared before me and gave oral evidence on 
two occasions at Truro, and adduced further evidence of other witnesses at 
Ottawa. He also submitted a very large number of documents bearing on 
various aspects of his claims. In fact, as the principal claims arose in Eastern 
Germany, I am of the opinion that the claims have been as fully documented 
and presented as the difficulties in the way of obtaining evidence would permit. 


I may also state that the claimant impressed me as being a man of high 
integrity and as a witness whose evidence is entitled to the greatest credibility. 


The claimant apparently enlisted in the Princess Louise Fusiliers in March 
1943 and was discharged in August 1944. His service, however, was in a reserve 
unit, and he therefore could not qualify as a Canadian by reason of enlistment 
in the armed forces of Canada for active service, as provided by the War 
Claims Rules—Report of Advisory Commission, page 24. His eligibility must 
therefore date from his naturalization in Canada on 17th January 1945, since 
which date he has at all times been a Canadian national. The requirement of 
national status as a qualification for eligibility necessarily excludes his right to 
compensation for (a) loss of machinery at Hamburg on 15th October 1943; (b) 
loss of household furniture and effects in Berlin in November 1943; and (c) 
destruction of trunks containing personal belongings in Berlin on 3lst January 
1944. 


The claim for requisition of a motor car in May of 1945 by the Russian 
army of occupation must also clearly be disallowed, as there is no evidence that 
this loss did not occur after the official termination of World War 2. 


The claim for loss of industrial shares on deposit at the Deutsche Bank in 
Berlin must also be disallowed owing to the absence of evidence regarding the 
identity and ownership of such shares and the cause and date of the alleged 
loss. 


There remain for consideration the very substantial losses apparently 
suffered by the claimant in respect of the substantial destruction of property at 
his manor known as ‘Haus Hohenwalde” and at the factory of the firm known 
as “Tuchfabrik Gustav Samson” at Cottbus. 


The Manor property was situated near Landsberg, in what was formerly 
Germany but is now Poland, and was an old feudal estate about two and a half 
miles in length, with a very valuable manor house, workers’ dwellings, farm 
buildings, stock and equipment. The evidence indicates that the manor house 
and a number of the workers’ dwellings, the sheep stable and a large quantity 
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of machinery were destroyed, apparently as a result of fire set by the Russians. 
The claimant estimates the loss of these items at RM 400,000. It has not been 
possible to fix an authentic date for the damage to this property, but even if it 
could be established with certainty that the destruction occurred after the 
claimant acquired Canadian national status, his claim must be rejected for the 
following reason. 


At some time in 1938, the German authorities conducted a forced sale of 
the Hohenwalde property at a price of RM 1,250,000. After paying mortgages 
on the manor property, they deposited a balance of RM 798,000 in the Deutsche 
Bank, apparently as payment on, or collateral to, a mortgage held by the Bank 
on the claimant’s Cottbus factory. It is therefore clear that as early as in 1938, 
the established Government of Germany had divested the claimant of his legal 
and equitable ownership in the Hohenwalde manor, and that consequently he 
was not the owner at the time when the destruction by operations of war 
occurred. Any loss which he may have sustained by reason of the forced sale 
took place at a time when he was not a Canadian national and, as a matter of 
fact, before the outbreak of World War 2. I have, therefore, no alternative but 
to recommend disallowance of this branch of the claims. 


As to the Cottbus factory claim, the problem is much more difficult and 
complicated. That property was located in what is now East Germany. The 
claimant testifies that he was the sole owner of the factory property belonging to 
the firm known as Tuchfabrik Gustav Samson, having acquired it from his 
father, the late Alfred Bum. Unfortunately the claimant has been unable to 
produce a copy of his father’s Will. There are, however, on file numerous 
documents, including extracts from the Commercial Register of the County 
Court in Cottbus and the Register of Companies of the same Court, which 
indicate that Dr. Martin Bum (the claimant’s name when he lived in Germany) 
was the sole owner of the factory, although his mother, Mrs. Martha Bum and 
his sister, Mrs. Nelly Traxler, appeared to have retained some form of sleeping 
partnership. The claimant testifies that the interests of his mother and sister 
did not amount to any share in the ownership of the property, and this is 
supported by admissions of his sister, but the available documents do not 
altogether clarify the situation. The documentary evidence, nevertheless, is 
sufficient to establish that the claimant owned a very substantial interest, and 
perhaps the sole legal and beneficial interest, in the assets comprised by the 
Cottbus factory property. The documentary and oral evidence also establish 
that the factory was well equipped and had a very considerable monetary value 
before the outbreak of World War 2. On January 31, 1939, an estimate of the 
value was made by one Curt Wenzel, who computed his estimate under three 
headings: time value—RM 1,696,300; book value—RM 468,800; sale value—RM 
818,000. The claimant contends that the sale value given by Wenzel was a 
conservative valuation of the property. 


There is further evidence that on 15th February 1945 the factory property 
was almost completely destroyed by bombing, the damage being estimated 
at 88.7%. 


I have, therefore, no difficulty in concluding that the claimant was the 
pre-war owner of a very substantial, if not sole, legal and beneficial interest in 
the Cottbus factory property, and that the property suffered severe damage by 
reason of operations of war on or about 15th February 1945. 


The really difficult question to determine is whether the claimant con- 
tinued to be the owner of the property up to the time of the war damage, or 
whether his ownership had previously been divested by process of law initiated 
by the German authorities. The claimant, himself, is not a Jew, but apparently 
the Nazis discovered that there was some Jewish factor in his ancestry, and on 
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that pretext they subjected his property to at least some degree of the anti- 
Jewish measures which were being carried out at the time. As I noted in 
the case of Herman Zimmer—No. 9925, the confiscations of property belonging 
to persons of Jewish race or ancestry were carried out in Germany by a variety 
of methods and often by a series of steps. In that case I held that the 
confiscation of Hermann Zimmer’s property in Koenigsberge was never con- 
summated, but that he continued to be the owner, and to be recognized as such, 
until the total destruction of his building in 1944. Similarly, in the cases of 
Paul Heller—No. 9314, Samuel Heller—No. 9315, and Hans Krohn—No. 10160, 
it was held that the properties concerned had not been confiscated so as to 
divest the claimants of their ownership before the time of the war damage. 


In the present case, there is evidence that in 1938 or 1939, Dr. Gustav 
Schiermeyer was appointed as a trustee of the Cottbuser Tuchfabrik formally 
known as Tuchfabrik Gustav Samson, with the apparent purpose of having the 
firm liquidated and the property sold. The claimant was notified that he had 
lost the right to make “dispositions concerning the property values, and that the 
trustee had been appointed as administrator for them’. There are, however, 
documents in evidence which indicate that the attempts to sell the factory 
property and to liquidate the company were not successful, but that the 
claimant continued to be recognized as the beneficial owner at least until some 
time in 1943. There is also evidence to the effect that the Cottbus factory 
property was declared to be public property by the post-war administration in 
East Germany. If the property had been sold, or confiscated outright, by the 
Nazi authorities prior to, or during, World War 2, such a post-war declaration 
would not have been necessary. Although the exact legal situation is far 
from clear, the evidence appears to me to point to the inference that, although 
the property was placed under the administration of a trustee, it was never sold 
or confiscated during the war years, but that the claimant continued to be the 
beneficial owner of his interest in the property throughout the period of the 
war, including the time of its destruction by war operations. 


The quantum of compensable damage is also an extremely difficult prob- 
lem, and in order to resolve it I am obliged to place myself in the position of a 
Jury. After taking into account all the gaps and uncertainties appearing in the 
evidence, I would assess the claimant’s established loss by war operations in 
respect of the Cottbus property at $32,000. I am conscious that the loss sustained 
by the claimant may have been very much greater than the estimate which I 
have reached. A great deal of the evidence is, however, incomplete and indirect. 
There is considerable uncertainty as to the nature of the interest of the 
claimant’s mother and sister in the firm, as to the probable drastic depreciation 
of the property which inevitably took place during the war years, as to the 
balance (if any) due on the mortgage, and as to the actual extent of damage by 
bombing. I am therefore unable to conclude that the evidence, as a whole, 
would warrant a greater award than that which I have suggested. 


As to costs, I am of the opinion that the sum of $420.00 would reasonably 
reimburse the claimant for expenses incurred abroad in the preparation of the 
portion of his claims which had succeeded. 


I therefore recommend that the claimant be paid: 
(a) $32,000 as an award for loss of property in East Germany, such 


payment to be in Orders of Priority Nos. 3(a) to 6(a), inclusive, and 
to bear simple interest from lst January 1946 at 3% per annum; 
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(b) $420.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish 
his claim. 


Dated this 29th day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 27(IT)9729 
Re: Borrelli 

...In each of the items in the foregoing table where the claimant is shown 
to be owner of one-half of a property the documents of title show his wife 
Domenica di Raddo Borrelli to be the owner of the other half of the property. 
The record shows that when the claimant was naturalized in Canada in August, 
1927, his wife also became a British subject. However she did not come to 
Canada at any time, nor has she ever acquired Canadian status or citizen- 
ship. She has therefore no claim in respect of her interests in the damaged 
properties of which this Commission could take cognizance. I am informed 
that she filed a claim with the Italian Government in respect of the damages 
sustained by these properties and received from that Government, as com- 
pensation for the damages, various sums amounting in all to 267,420 lire. I 
must assume that such compensation was awarded to her in respect of her own 
interests in the damaged properties, and I would recommend that the payments 
that she has received on this account be not taken into consideration when the 
award of the claimant is being determined and that they be not deducted from 
that award. ' 

I find, therefore, that the several properties in Italy in which the claimant 
had whole or part ownership were damaged by war operations to the extent of 
3,698,463 lire valued as of October 27, 1952, of which the share of the claimant 
amounts to 2,424,654 lire, and that he is eligible to be compensated in respect of 
his losses under the War Claims (Italy) Settlement Regulations. In accordance 
with the terms of the Treaty of Peace with Italy he is entitled to an award of 
compensation of two-thirds of this amount of 2,424,654 lire, and my recommen- 
dation is that he be granted an award of compensation in the sum of 1,616,436 
lire valued as of October 27, 1952. From this award of 1,616,436 lire there 
should be deducted the interim award of 200,000 lire paid to him on account of 
his claim on or about July 29, 1955. 

The claimant did not submit a statement of the costs incurred by him in 
Italy in establishing his claim but it has been observed that the documentation 
herein and the number of properties damaged are well above those of the 
average claim. In the circumstances, I would recommend that this claimant be 
allowed 50,000 lire, valued as of October 27, 1952, in respect of costs. In 
accordance with the terms of the Treaty of Peace with Italy the award in 
respect of costs should be paid in full. 

Consideration will in due course be given in accordance with the War 
Claims Rules to the claim of this claimant for the balance of the total amount 
of compensation for which he may be eligible under those Rules and for which 
no provision is made in this report. 


March''15, 1956: 


JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


NoTE: Awards approved by Advisory Commissioner; (Interim) 15th July 
1955 and (Final) 22nd November 1956. . 
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CASE No. 9739 
Re: Stevens 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation for the disallowance of this claim, with his reasons therefor. The 
claimant’s solicitors have been furnished with a copy of the Deputy Commis- 
sioner’s report. 


On review, the claimant’s Counsel submitted an extensive written argu- 
ment, which was later supplemented by an oral presentation before me at 
Ottawa. The claimant was represented by Mr. A. S. Pattillo, Q.C. of Toronto, 
with whom were associated Mr. H. P. Legge of the “Lawson” firm in Vancou- 
ver, and Mr. George H. Bryant also of Vancouver. 


The claim is for compensation for the total or partial destruction of a 
greenhouse and an apartment house in Vienna, in both of which the claimant 
alleges that she had a one-quarter interest. As the greenhouse was destroyed on 
10th September 1944, one day previous to the claimant’s naturalization in 
Canada, she is obviously not eligible to claim for that loss. 


As to the apartment house, her Counsel contends that its forced sale, under 
duress and with no regard to the actual value of the property, was invalid 
according to Austrian law, and that the true ownership remained in the 
claimant until the time of damage by operations of war. 


Counsel particularly stresses the contention that throughout the National 
Socialist regime in Austria the Austrian General Civil Code remained in full 
force and effect and that by paragraph 879(4) a sale under duress for a 
consideration substantially disproportionate to the value of the property is null 
and void. 


Subsequently to the hearing, Mr. Bryant very kindly obtained for me a 
copy of the decision rendered by the Supreme Court of Austria on 9th Novem- 
ber 1946, on which Counsel for the claimant relies as establishing the nullity 
of the forced sale by reason of paragraph 879(4). The actual decision in the 
case cited was under paragraph 875, and was to the effect that the plaintiff 
could not secure redress under that section, and the judgment went on to 
express the opinion that a general duress makes the resulting contract null and 
void only if the prerequisites of paragraph 879(4) can be met. The latter 
expression of opinion is, of course, obiter dictum, and is subjunctive rather 
than indicative in its form. The judgment later states that transactions like the 
one in the subject case undoubtedly fall under the Federal law of May 15, 
1946, under which transactions, whether for a consideration, or without consid- 
eration, made during the German occupation of Austria are null and void if 
they were performed in the course of the political or economical penetration of 
Austria by the German Reich in order to deprive natural or juridical persons 
of property which they owned on March 13, 1938. The Court was of the opinion 
that the Legislature had thus clearly expressed the view that it did not consider 
the provisions of the Austrian General Civil Code sufficient to give effect to 
claims for restitution such as the one in the subject case. Despite the subjunc- 
tive dictum of the Court, it is not improbable that a similar opinion as to the 
view of the Legislature might have been reached in a case prosecuted under 
paragraph 879(4). 

Admittedly, the provisions of the Austrian General Civil Code remained in 
force throughout the National Socialist regime. It would, however, appear that 
the general provisions of the Code such as paragraphs 875 and 879(4) were 
valid subject to the more specific provisions of the confiscatory measures 
indicated and carried into effect by the Nazi authorities. 


After very careful consideration of the circumstances of this case, in the 
light of the arguments and authorities submitted by Counsel, I agree with the 
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conclusion of the learned Deputy Commissioner that the claimant had been 
divested of ownership of the apartment property before the date at which she 
became a Canadian national and before the time at which the property suffered 
damage by operations of war. Disposition of the case must therefore follow the 
principles enunciated by the learned Deputy Commissioner as having been 
reached pursuant to the meetings of Deputy Commissioners in February 1958. 
There seems to be, in equity, no valid distinction between a forced sale effected 
to avoid inevitable confiscation, and an actual confiscation carried out by reason 
of the failure of the owner to concur in the forced sale. 


The determination of this claim must therefore follow the long list of cases 
in which confiscation by the Nazis in Austria was held to divest the owners of 
their property, and I may mention particularly the cases of Arthur and Paul 
Lourie—Nos. 9890 and 9891, in which the issue concerned the validity of sale 
under duress. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I therefore recommend that this claim be disallowed. 


Dated this 30th day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9740 
Re: Woodcot Estates Limited 


This is the last, and one of the most complicated and difficult, of the cases 
coming before me for review under the War Claims Rules. 


Deputy Commissioner Bird, to whom the case was referred for hearing, has 
submitted to me his findings and recommendations, with his reasons therefor. 
Counsel for the claimant has been furnished with a copy of the Deputy 
Commissioner’s report. I have also notified Counsel, after a preliminary review, 
that I might consider it necessary to reverse the Deputy Commissioner’s affir- 
mative recommendations, and disallow the various branches of the claims for 
some, or other, of the reasons set forth in the Notice. 


On review, the claimant’s counsel submitted an extensive written argu- 
ment, which was later supplemented by an oral presentation before me at 
Ottawa. The claimant was represented by Mr. A. S. Pattillo, Q.C. of Toronto, 
with whom were associated Mr. H. P. Legg of the “Lawson” firm in Vancouver, 
and Mr. George H. Bryant also of Vancouver. 


Counsel for the claimant argued that the awards recommended by the 
Deputy Commissioner should be maintained, and that the Deputy Commission- 
er’s disallowance of the branches of the claims numbered (2), (3), and (5) on 
the first page of his report should be reversed and awards recommended. 


Counsel stressed the distinction between the last-mentioned branches of 
the claims and the situation obtaining in branch No. (4). All those four 
branches of the claims were for damage to buildings in the City of Vienna. But 
the property involved in branch No. (4) had been previously confiscated 
outright by virtue of National Socialist legislation, whereas the properties 
involved in branches (2), (8), and (5) had been alienated by forced sale 
pursuant to that legislation. 


Counsel for the claimant admit that branch No. (4) of the claims was 
properly disallowed by the Deputy Commissioner, following the principle laid 
down in Case No. 1486—Whitehead. They contend, however, that the forced 


EDITED REPORTS OF CASES BEFORE COMMISSION 611 


sales or alienations of the properties involved in the other three branches were 
void ab initio by reason of the continued operation of paragraph 879(4) of the 
Austrian General Civil Code. 


I have already given full consideration to this argument in the case of 
Stevens—No. 9739, and I feel bound to follow the conclusion reached by the 
Deputy Commissioner and by myself in that case, as well as in the cases of Paul 
and Arthur Lourie—No. 9890, and No. 9891. 


Apart from the foregoing reasons, since all claims resulting from the 
ownership of any assets or property in Austria by members of the Pick Family 
were allegedly transferred to the present claimant by the so-called “Seattle 
Agreement” of 29th January 1940, my subsequent remarks on the effect of that 
agreement will apply also to branches (2) to (5). 


The branch of the claims numbered (1) on the Deputy Commissioner’s first 
page presents numerous and complicated problems. I had at first considerable 
difficulty in reaching a conclusion as to the eligibility of the claimant on the 
basis of its Canadian national status. If the requirements for an incorporated 
company recommended by the Right Honourable Advisory Commissioner had 
been maintained, the corporate claimant would obviously not have been a 
Canadian at the time of the alleged losses, as the prescribed minimum of its 
capital was not then owned by Canadians. That particular requirement was, 
however, eliminated by Section 1(b) of the Schedule to the War Claims 
Regulations, and only the tests as to residence and trading were retained for 
the purpose of determining whether a corporation was a Canadian at any 
relevant time. 

My preliminary examination of the evidence led me to some doubt as to 
whether the claimant would qualify under the “trading” test or not, as it was 
not clear that its trading activities in Canada extended to the primary, or even 
to a substantial, objective of the company. Further examination of this aspect 
of the case, however, in the light of additional references furnished by counsel 
on review, has convinced me that from May or June 1942 until after 23rd 
October 1952 the claimant was genuinely engaged in trading activities in 
Canada through such controlled subsidiaries as Eburne Sawmills Limited. I 
have therefore now no hesitation in accepting the learned Deputy Commission- 
er’s finding that the claimant as a corporation was at all relevant times eligible 
to present a claim. 

As to branch numbered (1) on the first page of the Deputy Commissioner’s 
report, the learned Deputy Commissioner very clearly summarizes the transac- 
tions involved in the successive transfers of the Pick interest in the firm 
popularly known as “Pick & Co.’”, namely: (a) the 19386 transfer of a 53% 
interest to Invag & Schilizzi; (b) the 1938 transfer of the remaining 47% to 
Walek & Co,; (c) the 29th January 1940 transfer to the claimant at Seattle of 
the allegedly continuing 100% beneficial interest. 

Counsel for the claimant contends that the 1936 and 1938 transfers were 
merely protective measures, ‘in trust” for the transferor, as security against 
impending national and international disaster. They therefore argue that the 
total beneficial interest continued to be vested in Pick but that it was effective- 
ly transferred, without any remaining equity, to the claimant in 1940. 

An overall view of the claimant’s contention is met by the difficulty that it 
argues against the validity of forced sales in Austria on the ground of in- 
adequacy of consideration, whereas it supports the contention that the trans- 
fer to the claimant was outright both in law and in equity, although the 
consideration represented only a small fraction of the values of the properties 
involved. 

As to the contention that the 1938 transfer to Walek & Co. was made in 
trust for the transferor, I encounter very little difficulty. It is, of course, to be 
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admitted that the Austrian law of property permitted the existence of trusts in 
a manner analogous to that of English law. There is, however, in my opinion, 
no evidence which would adequately support the contention that the Walek Co. 
was merely a trustee for Pick. There is no contemporary document, such as is 
normally required to establish a trust, although such a document or declaration 
respecting such an important transaction might readily have been lodged in a 
neutral country, or in the country of the Pick family’s Canadian adoption. 
Obviously, documents and declarations made after the situation had changed by 
reason of wartime damage and the termination of hostilities have not the same 
value in evidence of a trust as would a contemporary document, or at least one 
prepared and executed before the losses had occurred. The evidence rather 
indicates that the equities upon which the Walek Company became the legal 
transferee of the property were to depend upon subsequent events. This is 
confirmed by the fact that after the war one of the surviving sons of the late 
Mr. Walek Sr. came to Vancouver (in 1947) and had a conversation with one or 
more members of the Pick family, and a “Restitution Agreement” was made 
whereby the Waleks were to retain 40% of the whole of the original stock, 
including the part transferred to Invag & Schilizzi in 1936. 


In the meantime, with the assistance of a State Reconstruction Programme, 
the Waleks had partly rebuilt the mill and resumed operations. It is alleged 
that the 40% beneficial ownership retained by the Waleks was remuneration for 
the services which they had rendered to the Pick interests. According to Mr. 
Bryant’s submission, at the time of the Restitution Agreement of 1947 the 
Waleks already had 46.83% of the total shares in Pick & Co.; all they actually 
restored to Pick by the 1947 agreement was therefore 6.83%, and that could 
hardly be regarded as impressive evidence of a total beneficial trust in favour 
of Pick. As such an arrangement or settlement was clearly not anticipated at 
the times when the losses by operations of war occurred, I am forced to conclude 
that at those times there was, so far as the Walek transfer was concerned, no 
valid trust subsisting in favour of Pick. 


The evidence supporting the claimant’s contention of a trust in favour of 
Pick covering the beneficial ownership of the interest transferred to Invag & 
Schlizzi in 1936 is perhaps stronger than in the case of the Walek transfer. In 
view, however, of the opinion which I have reached as to the Seattle Agree- 
ment, it is not necessary for me to reach any definite conclusion on this point. 


The expressed consideration for which transfer of the Pick family’s prop- 
erties to the claimant company was made was $200,000., to be paid back by the 
allotment of 1,997 shares of the company’s capital. On the other hand, the 
values claimed in the Custodian’s Office for the Austrian properties so trans- 
ferred were computed (on the basis of an affidavit sworn to by Mr. L. L. G. 
Bentley on 19th January 1946) as follows: (the branch numbers referred to 
being those appearing on the first page of the Deputy Commissioner’s report): 


Branch No. 1 Pick? Sh COs AOA, Fart ee Seid, Ce ee one $ 1,657,000 
2 WA DALTON iene 3 ee ch ea a te eee 221,000 

o A DARTMeN Ge rse ts oe ee ee nee 165,000 

4 eMINterest apartment “9. cee heen 13,750 

5) a ATILETeSt: SreecnnOuse’'?: cry te eee eee 50,000 

6 Antiquestandtopjets: darters G0 te eee 110,000 

$ 2,216,750 


In addition to the Austrian assets, the Seattle transfer included all claims 
arising from ownership of assets or property in Czechoslovakia. The magnitude 
of the value of that property may be gathered from the fact that the damage 
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caused by dismantling of spindles in one plant alone was estimated at $3,360,- 
000. The Seattle transfer also included a number of other assets in Austria, 
Czechoslovakia, Roumania, and France. 


It will therefore be seen, to paraphrase the language of Counsel for the 
claimant, that the nominal consideration of $200,000. bears no relationship to 
the actual values of the properties alleged to have been transferred to the 
claimant. It is to be inferred from the materials before the Commission that the 
primary object of the Seattle transfer was to avoid Succession Duties. 


It is pertinent to note that at the time of the 1947 Restitution Agreement, 
Walek dealt with the Pick family individually, and no mention whatever was 
made of the Woodcot Company, although it is now alleged to have been the 
owner of the interests concerned at that time. It is also pertinent to note that 
when Mrs. Pick and Mr. Prentice applied to the Austrian Restitution Court and 
regained title of properties here alleged to have been transferred outright to 
the claimant, they applied as individuals and the Woodcot Company did not 
apply or take any part in the application. The reasons alleged by Counsel for 
the nonappearance of the present claimant in the restitution proceedings are 
highly technical and, in my opinion, inadequate. The real reason would appear 
to be that Austrian law would not recognize the claimant as having been the 
beneficial owner of the properties involved at the time of the war damage. It is 
also to be noted that although Mrs. Pick and Mr. Prentice regained the title in 
Austria to the properties involved in branches (2), (3), and (5), the title to 
those properties has not since been vested in Woodcot Estates Limited, although 
that company here claims to have been the legal and beneficial owner. Unques- 
tionably, if the situation as to eligibility under the War Claims Rules had been 
reversed, i.e. if Woodcot Estates Limited had been ineligible to claim and the 
individual members of the Pick family had been eligible, this Commission 
would have been confronted with the registered and recognized Austrian title 
to the properties, and the unregistered ownership alleged to have been con- 
ferred by the Seattle Agreement would not have been presented. 


After very careful consideration, I am convinced that the transfer to 
Woodcot Estates Limited effected by the Seattle Agreement of 1940 was made 
for a limited purpose or purposes, and was not effective to vest in the present 
claimant the beneficial ownership under Austrian law of the properties 
involved. The claimant was therefore not the owner of the properties at the 
time of damage by operations of war, as required by the provisions of the War 
Claims Rules, and its claims must therefore be disallowed. 


There is a suggested possibility that some of the items of household 
furniture and objets d’art covered by branch numbered (6) on the first stage 
of the Deputy Commissioner’s report may have been looted within the period 
elapsing between the naturalization of Mr. Otto Pick on 13th March 1945 and of 
Mrs. Pick on 24th March 1945 respectively and the termination of hostilities on 
8th May 1945. However, such a conclusion would be highly speculative, particu- 
larly in view of the fact that the apartment building and contents appear to 
have been confiscated outright by the Austrian State in May 1939 and occupied 
by the Nazi Ministry of Propaganda in the interval. Unlike the situation in 
cases arising in Czechoslovakia, confiscation by the Nazi Government in Austria 
would be an act of the de facto government of the country, and therefore 
would be legally valid. In all the circumstances, I am unable to conclude with 
any reasonable degree of certainty that any part of the loss on this branch of 
the claims occurred after the naturalization of Otto Pick or his wife. 


On review, counsel for the claimant has submitted materials in support of 
a claim for losses in Czechoslovakia. The evidence indicates that the Pick 
interests suffered very considerable loss in Czechoslovakia by reason of the 
dismantling of the spindles and other machinery in one of their plants there, 
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and by reason of the consequent loss of profits. The learned Deputy Commis- 
sioner does not formally refer to this branch of the claims in his report. He has 
intimated that the reason for this absence of reference was that the Czecho- 
slovakian claim was not pressed in the course of the hearings before him. Nor is 
there any reference to the Czechoslovakian branch in Form ‘H” of the State- 
ment of Claim as required by the Commission’s Rules of Procedure. 


Loss of profits is obviously not compensable under the War Claims Rules 
and the dismantling of the spindles and machinery evidently took place at an 
early date in the war, if not partly before its commencement. For the reasons 
mentioned earlier in this report, Woodcot Estates Limited would not be able to 
claim compensation for such damage, even if it had occurred after the claimant 
became a Canadian corporation by the commencement of trading activities 
about May 1942. Nor would the members of the Pick family, who were not 
Canadians at the time of that loss, be eligible to claim. 


There is a submission that the ‘‘slave labour” inmates, who were quartered 
in the plants, committed acts of looting and vandalism when they were liberat- 
ed by the Russians at the close of World War II. Though the evidence on this 
point is vague and the extent of the damage so caused is extremely difficult to 
estimate with arithmetical accuracy, I am prepared to infer from all the 
attendant circumstances that such losses did in fact occur in late April or early 
May 1945. It becomes necessary to determine the ownership of the damaged 
property at the time of these particular losses. 


The evidence is to the effect that from 1926 the late Otto Pick was the sole 
proprietor and owner of the firm of E. G. Pick, Macospinnereien, Zwirnerei 
und Cordfabrik (popularly referred to as ‘‘E. G. Pick’), which operated cotton 
spinning mills, doubling mills, and a tire cord manufacturing plant at Ober- 
leutensdorf in the Sudetan area of Czechoslovakia. In June 1938 Otto Pick, in 
view of the obvious danger of occupation by Hitler, entered into an agreement 
with the Cotton Spinning and Doubling Company (Oberleutensdorf) Limited, a 
United Kingdom company, whereby the firm of E. G. Pick transferred all its 
assets to the United Kingdom company, and Otto Pick became the beneficial 
owner of all the shares of the United Kingdom company. This arrangement is 
said to have been entered into in the hope that the property, if ostensibly 
owned by a United Kingdom company, might be more immune from seizure in 
the event of a threatened annexation by Hitler of the Sudetan area. 


Subsequently, on 29th January 1940, by the Seattle Agreement, Otto Pick 
purported to transfer to the present claimant, Woodcot Estates Limited, all his 
claims as sole proprietor of ‘“E. G. Pick’, including all the issued capital of the 
United Kingdom company to which I have referred. For reasons analogous to 
those which I have set forth in connection with the transfer of the Austrian 
assets of the Pick family to Woodcot Estates Limited, I must regard the transfer 
of Otto Pick’s Czechoslovakian assets to Woodcot as having been made for a 
limited purpose and as therefore not having the effect of vesting the beneficial 
ownership of those assets in the present claimant according to the law of 
Czechoslovakia. 


It is unnecessary to decide whether, or not, the transfer of Mr. Pick’s 
Czechoslovakian assets to the United Kingdom company was an effective 
transfer of beneficial ownership. If, on the one hand, it was not such an 
effective transfer, then Mr. Pick continued to be the sole beneficial owner of the 
Czechoslovakian property. If, on the other hand, the transfer was an effective 
conveyance of beneficial ownership, Mr. Pick continued to be indirectly entitled 
by reason of his sole ownership of the shares of the United Kingdom company. 
In either case, Mr. Otto Pick would be eligible to claim for any loss or damage 
caused by acts of warfare occurring after the date on which he acquired 
Canadian national status, namely 13th March 1945. 
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As previously intimated, I am reasonably convinced that such losses did in 
fact occur in late April or early May 1945 and, placing myself in the position of 
a jury, I would assess their amount at $20,000., and I would recommend 
reimbursement in the sum of $600.00 for expenses necessarily incurred abroad 
in the preparation of this branch of the claims. 


Though no claim was formally presented to this Commission on behalf of 
Mr. Otto Pick or of his Estate, I am of the opinion that the claim presented by 
Woodcot Estates Limited should be regarded as having been made on behalf of 
all persons eligible to receive an award in respect of the losses concerned. 
Unfortunately, Mr. Otto Pick departed this life in 1950. His death therefore 
occurred before the date of the appointment of the War Claims Commissioner. 
In such cases, the War Claims Rules prescribe that the date of the appointment 
of the Commissioner (23rd October 1952) should be taken as the date of 
presentation of the claim for adjudication,—Report of Advisory Commission, p. 
23. It is accordingly necessary to determine the eligibility (from the point of 
view of national status) of the beneficiaries of Mr. Pick’s will or intestacy 
before a final recommendation for payment can be made. 


By his last will and testament, which was probated in the Supreme Court 
of British Columbia on 14th August 1950, Mr. Otto Pick appointed his wife 
Katharina Pick, his daughter Antoinette Ruth Bentley, and his son John Gerald 
Prentice (formerly Pick) to be his executors, and also named them as sole 
beneficiaries of his will. 


Mrs. Pick, Mrs. Bentley, and Mr. Prentice became naturalized in Canada 
on 24th March 1945, 15th July 1943, and 29th October 1943, respectively, and 
were granted Certificates of Naturalization accordingly. As they did not 
become aliens, they automatically became Canadian citizens on Ist January 
1947 by virtue of Section 9(1)(a) of the Canadian Citizenship Act. They have 
each retained their Canadian citizenship up to and after the presentation of the 
claim, and they are each therefore eligible to receive their respective shares of 
any recommended award. 


I accordingly recommend that there be paid to Mrs. Katharina Pick, Mrs. 
Antoinette Ruth Bentley, and John Gerald Prentice as Executors of the last 
will of Otto Pick, deceased, the following sums: 


(a) $20,000.00 as an award for loss of property suffered by the late Otto 
Pick in Czechoslovakia, such payment to be in orders of Priority Nos. 3(a) to 5 
inclusive, and to bear simple interest from Ist January 1945 at 3% per annum; 


(b) $600.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish the 
claim, such payment to be without interest, but not to be taken into account for 
priority purposes. 

Whether, or not, the provisions of the “‘Seattle’’ Agreement are effective to 
relieve this award of liability to Succession Duty, is not a matter within the 
purview of this Commission. 


In all other respects, I recommend that the remainder of the claims be 
disallowed, and to that extent I reverse the recommendation of the learned 
Deputy Commissioner. 


Dated this 10th day of December, A.D. 1959. 


In order to avoid repetition, this Report should be read as a sequel to the 
Report of Deputy Commissioner Bird dated 10th July 1959 and my own Report 
dated 10th December 1959. 


Since the date of my last Report, counsel for the claimant has submitted a 
somewhat elaborate brief setting forth numerous reasons in support of the 
contention that the claims which I disallowed should be re-opened for further 
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consideration. I believe that, with one exception, the arguments advanced by 
learned counsel were fully considered at the time of my previous review of the 
case, and I am still of the opinion that the points involved were decided in 
accordance with the spirit and intention of the War Claims Rules. 


There is, however, one submission set forth in the appendix to the claim- 
ant’s recent brief which, for reasons to be outlined, did not receive considera- 
tion in the course of my previous review, and which appears to me to possess at 
least arguable merit. I refer to counsel’s intimation, which I shall hereinafter 
cite as submission (viz), to the effect that I “did not consider the claims by John 
Gerald Prentice and Antoinette Ruth Bentley as individual beneficial owners of 
one third each of the capital of Pick & Co. although there was clear evidence 
that Mr. Prentice was a Canadian citizen at the time of three out of the four air 
raids on the spinning mill, and Mrs. Bentley was a Canadian citizen at the time 
of all four air raids’. 


It will first be necessary to determine the propriety of re-opening the case 
at this stage for the purpose of considering the contention which I have quoted. 


As the work of the War Claims Commission progressed towards comple- 
tion, it became necessary to fix a date after which no submissions would be 
received in support of pending claims. I accordingly fixed the 21st day of 
August 1959 as the last day upon which evidence, documents, arguments, or 
other materials might be received in support of an alleged claim, and I 
accordingly notified all persons and corporations who had claims then pend- 
ing.—Rule of Procedure 59(1). Rule 59(2), however, provided for an exemp- 
tion from the general rule in a case where the Chief Commissioner proposed to 
revise the Deputy Commissioner’s recommendation to the detriment of the 
claimant. The present case may obviously come within the purview of the 
exemption. 


Counsel now quite properly points out that, as a matter of fact, submission 
(vii) was advanced to Deputy Commissioner Bird on 12th January 1959. As 
the learned Deputy Commissioner decided the claims on other grounds, and 
recommended awards to Woodcot Estates Limited on the basis of its corporate 
entitlement, it was not necessary for him to consider the validity of submission 
(vii), and he therefore made no reference to it in the course of his Report. Nor 
did counsel for the claimant, in the course of the extensive documentary and 
oral presentations on review before me, at any time refer to the individual 
entitlement of Mrs. Bentley and Mr. Prentice mentioned in submission (vii), but 
counsel chose to rely entirely on the corporate claim of Woodcot Estates Lim- 
ited, as upheld by the learned Deputy Commissioner. 


On the record of the Statement of Claim, and throughout the presentation 
of the case, with the exception of the single submission to Deputy Commission- 
er Bird to which I have referred, all the claims in this case were presented as 
claims of the corporation known as Woodcot Estates Limited. I noted, however, 
in the course of my previous Report my opinion that the claims presented by 
Woodcot Estates Limited should be regarded as having been made on behalf of 
all persons eligible to receive awards in respect of the losses concerned. That 
opinion was expressed in the course of my consideration of losses in Czecho- 
slovakia, for which I recommended a partial award in favour of the estate of the 
late Otto Pick. My present opinion as to the potential merit of submission (vii) 
is strengthened by the fact that I reached my decision on the somewhat 
analogous Czechoslovakian claim by independent consideration, and without 
having had the point of view submitted to me by counsel. 


On careful consideration of the background above outlined, I have reached 
the opinion that it is equitable and proper to re-open this case for the consider- 
ation of the view-point proposed by submission (vii). 
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As to eligibility of Mrs. Bentley and Mr. Prentice, I have already found in 
my previous Report that they became naturalized in Canada on 15th July 1943 
and 29th October 1943 respectively, that they were granted certificates of 
naturalization accordingly, and that they have each retained their Canadian 
status up to and after the presentation of the claims. 


The branch of the claims concerned in this aspect of the case, being the 
branch numbered (1) on the first page of the Deputy Commissioner’s Report, 
has to do with the destruction of an industrial property at Wiener Neustadt in 
Austria, which the learned Deputy Commissioner found to have been progres- 
sively destroyed by four bombing raids occurring on 13th August and 2nd 
November 1943 and on 10th and 24th May 1944. 


Up to 17th April 1936 the business concerned, to which I shall refer as Pick 
& Co., had been solely owned by the late Otto Pick, who was the father of Mrs. 
Bentley and Mr. Prentice (then Hans Pick). On that date a partnership 
agreement was executed, in which Otto Pick, Mrs. Bentley, and Mr. Prentice 
became general partners, each participating to the extent of one third in 50% 
of the total capital of the enterprise. Mrs. Bentley’s husband was also shown as 
a general partner, but he was to participate only in the management and profit, 
and had no interest in the capital. 


By agreement of the same date, and allegedly for the sole purpose of 
protecting the interests of the Pick family against threats of Nazi confiscation, 
an additional partnership was formed to include as special partners a Swiss 
holding company referred to as “Invag’’, and an Egyptian resident Mr. Steven 
N. Schilizzi. To the capital of the new partnership, Invag and Schilizzi ostensi- 
bly contributed 30% and 20% respectively, but the evidence is to the effect that 
the capital contributed by those special partners was paid out of moneys 
advanced to them by Otto Pick, Mrs. Bentley, and Mr. Prentice, in three equal 
shares. In September 1936, additional capital was required for the enterprise, 
and a further subscription was made by Invag and Schilizzi, their payment 
again being made with funds provided by the same members of the Pick family 
and in the same proportions. As a result of this supplementary agreement on 
7th September 1936, the percentage interests ostensibly held by Invag and 
Schilizzi as special partners were increased to 60% of the total capital. The 
remaining 40% of the capital continued to be held by Otto Pick, Mrs. Bentley, 
and Mr. Prentice as general partners. 


This situation prevailed until 1938, when the interest of the general 
partners was transferred to members of a family named Walek, and the firm 
name of Pick & Co. was changed to Walek & Co. Invag and Schilizzi continued 
to hold their special partnership interests, but the ostensible participation in the 
capital was altered in such a way that the special partners appeared as owners 
of 53.17% of the capital, whereas the Walek family appeared as owners of 
46.83%. The agreement for this new arrangement was apparently executed on 
31st May 1939. 


The ratio of percentage interests as between special partners and general 
partners seems to have varied from time to time, and to have been dependent 
in some way on the amount of capital actually in use at any particular time. On 
28th April 1948, the percentage held between special partners appears to have 
risen again to 60%. In a letter dated 28th April 1945, Mr. Otto Pick states that 
51% of the capital was being held in trust for himself and his family by Invag 
and Schilizzi. In his evidence before the Deputy Commissioner, Mr. George H. 
Bryant states that the percentage held by Invag and Schilizzi was 49%. It 
would be impossible to determine the exact percentage of interests held by 
Invag and Schilizzi at the time of the respective bombings of the Wiener 
Neustadt property, but I think the fluctuation in percentages must be resolved 
against the claimants. I would therefore find that at the relevant times 49% of 
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the capital of the Wiener Neustadt enterprise was held by Invag and Schilizzi 
and the remaining 51% by members of the Walek family. 

For the reasons elaborated in my previous Report, I concluded that the 
evidence did not establish a valid trust subsisting in favour of the Pick family 
so far as the interests held by the Waleks were concerned. I felt free to 
comment that the evidence supporting the claimant’s contention of such a trust 
covering the beneficial ownership of the interests transferred to Invag and 
Schilizzi in 1936 was perhaps stronger than in the case of the Walek transfer, 
but in view of the opinion which I had formed on other points it was not 
necessary for me to reach any definite conclusion as to the alleged Invag and 
Schilizzi trust. 

I have now very carefully re-examined the evidence relating to the Invag 
and Schilizzi participation in Pick & Co. and I am prepared to agree with the 
learned Deputy Commissioner’s conclusion that Invag and Schilizzi held their 
interests in the partnership in trust for members of the Pick family, namely for 
Otto Pick, Mrs. Bentley and Mr. Prentice in three equal shares. At the relevant 
times Mrs. Bentley and Mr. Prentice would therefore have a beneficial interest 
in the capital and the property of the partnership amounting to one third each 
of 49%. It is not necessary to consider the share of the late Otto Pick, as he was 
not a Canadian at the time of any of the air raids which destroyed this 
property. 

As to the quantum of damage, the learned Deputy Commissioner estimated 
the loss of the spinning mill plant at 2,000,000 RM., and the loss of the spinning 
mill machinery and equipment at 3,000,000 R.M. As the evidence in support of 
assessment of damages was substantially based on the opinion of an engineer 
who made his appraisal on 10th December 1949, it is extremely difficult to 
relate that and subsequent appraisals either to the actual loss sustained in 1943 
and 1944 or to actual market values of 30th June 1939 (as required by the War 
Claims Rules). 

The assessment made by Deputy Commissioner Bird was necessarily arbi- 
trary and perhaps generous. He, however, had the advantage of seeing and 
hearing a number of witnesses who gave oral testimony and it is also obvious 
that he made a very careful and detailed study of the immense volume of 
documentary evidence submitted in the case. I consequently feel that he was in 
a better position than I am to assess the damages suffered, and I see no reason 
to disagree with his conclusion that the loss sustained at Wiener Neustadt 
amounted to a total of 5,000,000 RM. 

Another problem, however, arises in connection with the assessment of 
loss, namely that neither the Deputy Commissioner’s findings nor the evidence 
submitted lead to any differentiation as among the relative damages done by 
the four successive air raids. This problem becomes important owing to the fact 
that Mr. Prentice did not become naturalized in Canada until 29th October 
1943, i.e. after the happening of the bombing raid of 13th August 1943. It is 
accordingly necessary to make a somewhat arbitrary apportionment. As the 
onus of proof rests throughout upon a claimant, I think it is proper to conclude, 
against Mr. Prentice’s interest, that something more than one quarter of the 
total damages was occasioned by the first bombing raid. Realizing that such a 
conclusion is inevitably arbitrary, I would find that two-fifths of the Wiener 
Neustadt loss was occasioned by the August 1943 raid. This would leave 
three-fifths, or 3,000,000 RM., as the proportion of the loss occasioned by the 
three subsequent bombings. 

As I have already held that the corporate claims of Woodcot Estates 
Limited are not allowable, and that the transfer to the Waleks did not consti- 
tute a recognizable trust in favour of the Pick family, the claims of Mrs. 
Bentley and Mr. Prentice must be restricted to the loss of their beneficial shares 
in the interests ostensibly held by Invag and Schilizzi. 
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The compensable loss sustained by Mrs. Bentley and Mrs. Prentice respec- 
tively may therefore be summarized as follows: Mrs. Bentley’s loss would be 
one third of 49% of 5,000,000 RM., or $328,580.11; Mr. Prentice’s loss would be 
one third of 49% of 3,000,000 RM., or $197,148.07. The foregoing conversions are 
computed at the rate of exchange prevailing at 30th June 1939, namely .402343. 


As to expenses, the circumstances leading to the re-opening of the case 
might be sufficient to deprive the claimants of an award for expenses if costs 
incurred in Canada were involved. The War Claims Rules, however, specifically 
preclude reimbursement of claimants for expenses incurred in Canada, and 
limit expense awards to ‘“‘reasonable expenses necessarily incurred for serv- 
ices performed abroad for the purpose of enabling claimants to establish 
their claims’’. Substantial expenses were obviously incurred in this direction, 
and I would fix the amount of such compensable expenses necessarily incurred 
by Mrs. Bentley and Mr. Prentice in the establishing of their compensable 
portions of the claims at $300.00 each. 


I accordingly supplement my former recommendation of 10th December 
1959 by now recommending payment of the following amounts: 
(a) to Mrs. Antoinette Ruth Bentley— 


(1) the sum of $328,580.11 as compensation for loss of property at Wiener 
Neustadt in Austria, such payment to be in orders of Priority Nos. 3(a) to 7 
_ inclusive and to bear simple interest from Ist January 1946 at 3%per annum. 


(2) the sum of $300.00 as her share of expenses necessarily incurred for 
services performed abroad for the purpose of enabling her to establish her 
claim, such payment to be without interest but not to be taken into account for 
priority purposes. 

(b) to John Gerald Prentice— 

(3) the sum of $197,148.07 as compensation for loss of property at Wiener 
Neustadt in Austria, such payment to be in orders of Priority Nos. 3(a) to 7 
inclusive, and to bear simple interest from lst January 1946 at 3% per annum. 


(4) the sum of $300.00 as his share of expenses necessarily incurred for 
services performed abroad for the purpose of enabling him to establish his claim, 
such payment to be without interest but not to be taken into account for 
priority purposes. 


Dated this 14 day of October, A.D. 1960. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9744 

Re: Widdup 

..,-As the Company in question is not a Canadian Company, it is not 
eligible to claim from the War Claims Fund. The claimant’s eligibility is 
therefore limited to the extent of the shares which he held in the Company’s 
capital stock. In his evidence he estimates the percentage of his holding at 
between 85 and 90% of the total issued capital. The learned Deputy Commis- 
sioner apparently accepted the lower of these figures as representing the 
claimant’s actual holding. On the strength of the materials on which the 
computation of percentage is based, the claimant’s actual holding would work 
out at approximately 88.91% of the total issued capital stock of the Company, 
and I think it would be fair to the claimant to amend the learned Deputy 
Commissioner’s findings to that extent. 
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The principal difficulty of the case is to determine the market value of the 
property which was confiscated or looted in enemy-occupied territory during 
World War II. The claimant maintains that the losses were in excess of $51,000, 
but that he is willing to settle for $35,000, including his personal motor car. The 
Commission, of course, is not permitted to adjudicate claims on the basis of 
offers to settle, or other negotiations or bargaining, but only on the basis of the 
evidence adduced in support of the claims. 


At the outset, it must be pointed out that two component elements of the 
Company’s loss, and of the claimant’s consequent claim, are not compensable 
under the War Claims Rules. The losses in respect of cash in banks are not 
compensable, because those losses apparently arose from depreciation of cur- 
rency. Such losses are common to the whole populations; losses which Canadians 
sustained as residents or investors in the enemy or enemy-occupied country 
along with all other residents or investors, and are therefore not considered 
compensable under the Rules—Report of the Advisory Commission on War 
Claims, page 63, item 6. 


Nor is the loss of accounts receivable considered to be compensable under 
the War Claims Rules. The Rules regard such losses as being due to the 
existence of a state of war rather than being caused by an act or operation of 
war—Report of the Advisory Commission, page 65, item 14. 


The limit of the claimant’s right to compensation would therefore appear 
to be 88.91% of the market value of the physical assets lost by the Company 
through confiscation or looting. The difficulty of computing with any degree of 
accuracy the amount of the property so lost is complicated by several factors: 


(a) The inventory value of stock in trade was purposely shown at a very 
low figure in the Company’s balance sheet, with the object (among 
others) of protecting the Company against fluctuations of local curren- 
cy. The balance sheet of the Company as of 3lst December, 1941, 
shows the stock in trade of the Shanghai office at $125,077.25 Chinese. 
I have estimated the conversion of this sum to a little over $9,000 
Canadian funds, abut the claimant states that in his opinion the 
conversion would not yield more than $6,000 Canadian. 


(b) The assets of the Hong Kong office are lumped in the balance sheet, so 
that the amount of merchandise on it does not show as a separate item. 
This is apparently due to the treatment of the Hong Kong office as a 
financial dependency of the Shanghai business. 


(c) The furniture and fixtures, as well as plant, tools and equipment, are 
shown in the Company’s balance sheet at purely nominal depreciated 
values. 


(d) The claimant admits that the Company continued to carry on substan- 
tial sales of certain classes of articles after the Japanese occupation. He 
estimates that approximately $30,000 worth of equipment was sold 
after the Japanese took over. The continuation of such sales makes it 
more difficult to fix with certainty the value of assets which remained 
on hand and were later requisitioned or looted. 


I accept without question the learned Deputy Commissioner’s finding as to 
the entire credibility of the claimant as a witness. I also accept as understanda- 
ble the reasons given by the claimant for the low valuation of stock in trade 
and for the merely nominal valuation of furniture, fixtures and equipment. The 
fact remains that an upward revision of those valuations rests solely upon the 
uncorroborated estimates of the claimant himself. The inherent vagueness of 
these estimates is illustrated by the fact that the claimant considers the 
estimate of the Company’s loss sufficiently elastic to include the value of his 
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personal motor car. From careful consideration of the materials in evidence and 
on file, in comparison with the quantum of proof required in other cases of a 
somewhat similar nature, I have not been able to reach a conclusion that the 
evidence establishes a compensable loss to the extent recommended by the 
learned Deputy Commissioner. 


The argument and explanations recently advanced by the claimant have, 
however, convinced me that it would be reasonable to fix the loss of physical 
assets (due to confiscating or looting) by the Company in its Shanghai and 
Hong Kong places of business at $15,000 for stock in trade and $5,000 for 
furniture, fixtures and equipment. The claimant’s compensable share of this loss 
would be 88.91% or $17,782. 


The learned Deputy Commissioner apparently accepted the loss of the 
claimant’s personal motor car as an established fact, though he did not record 
any finding on this specific item owing to the fact that it was lumped with the 
loss of the Company’s assets. I think that the loss of the motor vehicle is 
reasonably proven and that the claimant’s estimate of its value at $600 is not 
unreasonable. I would therefore add that item to the foregoing estimate of his 
compensable loss. 


In arriving at his decision on the maltreatment claim, the learned Deputy 
Commissioner accepted the computation of the claimant to the effect that he 
had been interned in a Japanese-operated camp for 215 days, namely from 30th 
January 1943 to 19th September 1943. A check of the intervening period 
indicates that his duration of internment was 233 days. I would therefore 
amend the finding of the Deputy Commissioner to that extent. 


With the variations aforesaid, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid: 


(a) $233.00 as an award for maltreatment of himself whilst a civilian 
internee in the hands of the Japanese, such payment to be in order of 
Priority No. (1-2). 

(b) $18,382 as an award for loss of property in Shanghai and Hong Kong, 
such payment to be in orders of priority Nos. 3(a), 3(b), 4(a), 4(b), 
and 5 and to bear simple interest from the lst of January 1946 at 3% 
per annum. 


Dated this 10th day of December, A.D. 1957. 


Since my Report dated 10th December 1957, the claimant has submitted 
additional arguments and materials in support of the contention that the award 
recommended by the learned Deputy Commissioner should be restored. 


Such materials include the audited balance sheet of The Office Appliance 
Company Ltd. as at 3lst December 1942. This document indicates that, in spite 
of substantial sales in 1942, the certified gross value of stock-in-trade of the 
Shanghai office were still approximately two-thirds of the amount shown a 
year earlier, while the nominal assets of the Hong Kong office remained about 
the same. 


This relieves to some extent the possible inference that the stock had been 
largely depleted by the 1942 sales. It is also to be noted that the figure to which 
I referred in my former Report as representing the stock-in-trade of the 
Shanghai office was a net figure arrived at by deducting a generous allowance 
for depreciation and reserves. For these, and other reasons advanced by the 
claimant, I am now prepared to increase my estimate of the stock-in-trade of 
both offices confiscated or looted by the Japanese from $15,000.00 to $20,000.00. 
The claimant’s share of the additional $5,000.00 would be 88.91%, or $4,445.50. 
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I therefore recommend that, in addition to the amounts paid to him under 
my recommendations of 10th December 1957, the claimant be paid $4,445.50 as 
an award for loss of property in Shanghai and Hong Kong, such payment to be 
in Order of Priority No. 5, and to bear simple interest from Ist January 1946 at 
3% per annum. 


Dated this 24th day of March, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9753 
Re: Paul 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and have waived presentation of further materials on review. 


Both claimants were born in Newfoundland, and are therefore deemed to 
be Canadian citizens and have had Canadian national status at all relevant 
times. The deceased Gordon Paul was also born in Newfoundland and is 
deemed to have had Canadian national status at the time of the loss. 


In view of the smallness of the award, the lapse of time, and the unlikeli- 
hood of any outstanding claims affecting the estate of the deceased, I agree with 
the apparent conclusion of the learned Deputy Commissioner that formal 
administration may properly be dispensed with and the award paid directly to 
the claimants, who under the provisions of the Intestacy Laws of Newfound- 
land, are entitled to divide the award in equal shares. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I therefore recommend that the claimants be paid $350.00 as an award for 
loss of property by their son, the late Gordon Paul, at the sinking of the SS 
“Lady Hawkins’, such payment to be in order of Priority No. 3(a), and to bear 
simple interest from 19th January 1942 at 3% per annum; subject to deduction 
of $70.00 received from the Government of Canada, with interest adjustment 
from 25th March 1947. 


Dated this 30th day of April, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9755 
Re: Griffin 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted a further argument in support of the 
contention that the award recommended as pecuniary compensation for the 
death of the late Harold May Griffin’s wife should be increased. The claimant 
particularly objects to the disallowance by the learned Deputy Commissioner 
of remuneration allegedly paid to one Mrs. Miller as housekeeper for the 
deceased Mr. Griffin over a period of eleven or twelve years subsequent to the 
death of his wife. 
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It is admitted by the claimant that Mrs. Miller did not receive any fixed 
salary or wages, and also that she lived with Mr. Griffin as his common law 
wife. The latter fact is contended by the claimant to be entirely irrelevant to 
the issue of the present claim for compensation. 


I am unable to agree with that contention of the claimant. If Mrs. Miller 
had received a fixed salary as housekeeper, and the personal relationship 
between her and the deceased Mr. Griffin had been merely incidental, there 
would be merit in the contention that such personal relationship was irrelevant. 
In the present case, however, Mrs. Miller became in fact, if not in law, a 
member of the claimant’s family, and their personal relationship became the 
primary factor of the situation. Whether, or not, the deceased Mr. Griffin lived 
more economically, or more extravagantly under such an arrangement than he 
previously had in lawful wedlock, it is impossible for the Commission to say, 
and I am inclined to the opinion that such a comparison would really be 
irrelevant. For the reasons so clearly set forth by the learned Deputy Commis- 
sioner, I see no alternative but to agree with his conclusion and to recommend 
that this portion of the claim be disallowed. 


The Commission is informed that the beneficiaries of the late Mr. Griffin’s 
estate under his intestacy are his four children Victor Harold Griffin, Kenneth 
Martin Griffin, Frank Edward Griffin, and Mary Elizabeth Griffin Cornfoot, all 
said to be Canadian citizens. Since, however, the late Harold May Griffin died 
on 4th May 1955, and had previously filed this claim on his own behalf, it is not 
necessary to record a finding as to the national status of his beneficiaries... 


Dated this 9th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9758 
Re: Macleod 


...The claimant Christine Tamer Macleod was apparently a citizen of the 
United States, and received compensation for her own maltreatment through 
the government of that country. Her late husband, Neil John Macleod, however, 
initiated a claim for his maltreatment by letter dated 4th December 1952. As he 
was at that time a Canadian citizen, I am of opinion that, by analogy with the 
remarks of the learned Advisory Commissioner on p. 23 of the Report of the 
Advisory Commission on War Claims, the national status of the surviving 
widow would be immaterial as regards her claim to a portion of her late 
husband’s maltreatment award.... 


Dated this 12th day of December, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 45(IT) (9764) 
Re: Vacca 
Deputy Commissioner Francis, to whom this claim was referred, has 
reported to me his findings and recommendation, with his reasons therefor. 
Upon reviewing the report of the Deputy Commissioner, I am of the 
opinion that the entitlement of the late Domenico Vacca to the awards recom- 
mended under the Treaty of Peace with Italy has been duly established, but I 
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am unable to agree with the opinion of the learned Deputy Commissioner that 
the full amount of the award should be paid to the widow, Mrs. Paolina Vacca. 


If the deceased Domenico Vacca had survived, the amount of the award 
recommended by the Deputy Commissioner would presumably have been paid 
to him. 

Subsection (4) of Section 3 of the War Claims (Italy) Settlement Regula- 
tions, as amended by Order-in-Council P.C. 1955—977, provides that: 


(4) Where a Canadian citizen has died on or after the day on which final 
payment was made to Canada by Italy of the sum of 290 million lire 
specified in Section 2, the Minister of Finance may pay to the personal 
representative of the deceased person or such other person as appears 
to the Minister of Finance to be entitled to the assets of the deceased 
person, any amount that he would have paid under subsection (1) to 
the deceased person if he had survived. 


Final payment of the 290 million lire to Canada was made on 27th October 
1952. Domenico Vacca died 11th September 1953, having previously presented 
his claim. The claim thereupon becomes in reality a claim by his estate. Since 
the late Mr. Vacca died after the final payment to Canada of the 290 million 
lire, payment of an award would be governed by subsection (4) cited above. I 
am of the opinion that the words ‘personal representative” and “other per- 
son...entitled’”’ are intended to be interpreted in their technical meanings, 
namely executor, administrator, or equitable beneficiary of the estate of the 
deceased. Apparently Domenico Vacca died without a will, and no formal 
administration was taken out in respect of his estate. There is therefore no 
personal representative of the deceased in the sense intended by the Regula- 
tions. I am advised, however, that under the laws of the Province of Quebec 
payment may properly be made to the equitable beneficiaries without the inter- 
vention of formal administration. Those beneficiaries are the persons to whom, 
under the laws of that Province, the estate of the deceased would pass upon his 
intestacy, namely the widow to the extent of one-third, and the sons and 
daughter to the extent of one-sixth each. 


I now come to the learned Deputy Commissioner’s finding that the two 
sons who served with the Italian Forces during World War II should be 
disqualified, on that account, from receiving any part of this award, and that 
the daughter Domenica Fuoco should also be disqualified because she resides in 
Italy and appears to have retained her Italian citizenship. If we were to assume 
the correctness of that opinion, I should be obliged to advise that the potential 
shares of the three disqualified children would not be added to that of their 
mother, but would entirely lapse. That, however, is not the opinion which I 
have reached. The obvious difference in wording between subsections (3) and 
(4) of Section 3 of the Regulations renders it clear that Section 4 was intended 
to make the national status of the beneficiaries of an estate immaterial if the 
original claimant died after 27th October 1952. 


The eligibility of the daughter Domenica Fuoco to receive her share of the 
award is therefore clearly established. The eligibility of the sons would also be 
obvious if it were not for the fact that they had served in the Italian Forces 
warring against Canada. 

There is no specific provision in the War Claims (Italian) Settlement 
Regulations dealing with this aspect of the case. On the assumption, however, 
that we should import into its consideration a principle analogous to that laid 
down by the War Claims Rules, the situation would then be that a claimant 
who had voluntarily collaborated or cooperated with, or assisted, an enemy in 
any part of its war effort should be denied all participation in and should 
receive nothing out of the Fund (Report of the Advisory Commission on War 
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Claims, p. 26). Whether this disqualification was intended to apply to a person 
claiming as beneficiary of the estate of an original claimant, or only to the 
original claimant himself, it is not necessary to decide. The two Italian sons 
were Italian nationals, and presumably served in the Italian Army by reason of 
an obligation inherent in their national status. Such service would not be a 
voluntary collaboration or cooperation or assistance in violation of a loyalty 
owed to Canada, and would accordingly not seem to be within the intended 
disqualification recommended by the Right Honourable Advisory Commission- 
er. By analogy, I am of the opinion that the sons Antonio and Pasquale, are not 
disqualified from receiving their shares of the award, either by the fact that 
they were not United Nations nationals or by the fact that they served in the 
Italian Forces by reason of their obligation as subjects of Italy. 


Obviously, the son Giovanni is entitled to receive his share of the award. 


In my opinion, therefore, the award should be divided among the survivors 
in the proportion of one-third to the widow and one-sixth to each of the 
children. As the claim was presented in the widow’s name, I think the allow- 
ance for expenses might properly be paid to her. 


With the foregoing variation, I approve the report of the Deputy Commis- 
sioner, and I accordingly recommend that there be now paid to the widow and 
family of the late Domenico Vacca, pursuant to the War Claims (Italy) Settle- 
ment Regulations, the following amounts: 


(a) Two thirds of the property loss of 1,348,069 lire 
valued as of 27th October 1952 and distributed in the 
following proportions: 


ielOeNvIr see aon aw acca ee b MAS coe PA ROCEES lire 299,571 
Ze OPANLONIONVACCA a Moshe aN Ea, 149,785 
DL LOMmLASdUalesiIVacca se PMR E RETR CR eo 149,785 
AULLOMNics@Domenicas HUOCOMUM th win. 2 Ieee OR As 149,786 
SeoOGiovanniN accasy. SEL. Aen G Atk aa re 149,786 


(6b) One Hundred percent of award in respect of fees and 
costs incurred by claimant in establishing claim, also 
valued as of 27 October 1952, to Mrs. Paolina Vacca: . 75,000 


lire 973,713 


Notwithstanding payment of the awards hereby approved, this reeommen- 
dation is subject to further review in conjunction with the claimants’ claim for 
payment of the balance of compensation for which they may be eligible from 
the Canadian War Claims Fund. 


Dated this 11th day of December, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 


CASE No. 46(IT) (9765) 


Re: Rosati 

...My finding, therefore, is that Nicola and Marino Rosati have a valid 
claim against the Government of Italy in respect of the property owned by 
them on June 10, 1940, which was taken over by the Italian authorities for war 
purposes in 1942, and that their claim is a compensable claim under the 
provisions of the Treaty of Peace with Italy and the War Claims (Italy) Settle- 
ment Regulations... 
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...Under the terms of the Peace Treaty claimants are entitled to receive 
compensation in lire to the extent of two-thirds of the sum necessary, at the 
date of payment, to purchase similar property or to make good the loss 
suffered. I find the present claimants eligible under these provisions for an 
award of compensation in the sum of 934,435.33 lire, valued as of October 27, 
1952, and I recommend that this amount, or its equivalent in Canadian curren- 
cy be paid to them in equal shares. 


In accordance with the provisions of the Treaty of Peace the claimants 
are entitled to be reimbursed the actual and necessary expenses incurred by 
them in Italy in establishing the claim. In this case one property only is involved 
and as no local surveyor was engaged to appraise the loss the expenses actually 
incurred have been much less than usual. In the circumstances, and keeping in 
mind awards for such costs in other cases, I would allow a total of 10,000 lire 
for expenses incurred in Italy in establishing the claim and would recommend 
that this amount, valued as of October 27, 1952, be paid to the claimants in 
equal shares. Pursuant to the terms of the Peace Treaty the award for costs 
should be paid in full. 


As the injury or damage to the property of the claimants was not due to 
war operations, as defined in the War Claims Rules, a claim in respect of such 
injury or damage is not a compensable claim against the Canadian War Claims 
Fund. Furthermore, under the War Claims Rules, seizure, sequestration, confis- 
cation or requisition by the civil government of the country of an enemy is 
compensable only if it is effected on the ground of the enemy character of the 
Canadian owner. This is obviously not the case here, for had the claimant been 
in Italy or had a representative there his property would likely have been 
expropriated with the other properties required for the airport and there would 
now be no claim. The taking of the property in the manner described does not 
give rise to a compensable claim against the Canadian War Claims Fund. On 
both of these grounds I must recommend that the claim be disallowed as far as 
the Canadian Fund is concerned. 


September 4, 1957. 


JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


NoTE: Award under Treaty of Peace with Italy confirmed by Advisory Commis- 
sioner, 31st October 1957. 


...Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. This is obviously a case where the 
requisition of the property by the Civil Government of Italy was not effected 
on the ground of the enemy character of the Canadian owners. 

I therefore recommend that this claim, so far as it relates to the Canadian 
War Claims Fund, be disallowed. 


Dated this 3lst day of October, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9770 
Re: West 


The first-instance evidence in this group of claims was taken partly before 
Deputy Commissioner Trainor, acting as Special Examiner, and partly before 
Deputy Commissioner Hyndman, to whom the adjudication of the case was 
referred. The latter has submitted to me his report dated 9th January 1959, in 
which he recommends an award of $8,000.00 for damage to store building 
located on Vaclavske Square in Prague, including destruction of neon sign, 
glass facing and plate glass show windows, but disallowing claims for losses in 
Austria. 


On review, Counsel for the claimant intimated to me that, for reasons 
which appear understandable, the evidence presented before the two learned 
Deputy Commissioners was fragmentary and incomplete. He therefore request- 
ed the privilege of submitting additional evidence, and that privilege was 
granted in view of the importance of the case and the previous difficulty of 
making a complete presentation. 


I accordingly conducted an additional hearing at Ottawa, which was 
attended by Mr. Keith Laird, Q.C., as Counsel for the claimant, and at which 
the claimant gave additional detailed evidence and explained much of the 
material appearing in the affidavits, exhibits, and photographs on file. That 
hearing was subsequently adjourned to New York City, where I heard the 
evidence of Vladimir J. Rott, a former resident of Prague, who was for a time 
Consul General of His Majesty, the King of Norway, in Prague. He was also 
Vice President of the Masaryk Academy of Labour at Prague, and was one of a 
panel of three Counsellors (or a laic judge) of the Commercial Court in 
Prague. Mr. Rott was an engineer by profession, a member of the Executive of 
the Chamber of Commerce, President of the Institute for Internal Trade, and 
Counsellor for the State National Bank in Prague. 


Mr. Rott had been a close acquaintance of the claimant since about 1921. 
He and his wife Rosaria Rott, who also gave evidence, were connoisseurs of 
antiques and works of art, and accompanied the claimant on buying trips in 
Italy and other countries. They were frequent guests of the claimant, both at 
his Prague apartment and at his summer villa at Marienbad, and were excep- 
tionally familiar with the furnishings and works of art which he had collected 
in both residences. As the Rotts were not of Jewish racial origin, they were able 
to remain in Prague until 1948. They were obviously both thoroughly reliable 
witnesses and gave valuable assistance in this case not only by corroboration of 
the claimant’s evidence as to his possession of valuable furnishings, but also by 
independent testimony as to the circumstances of their disappearance. 


The claimant was a prominent and apparently wealthy business man in 
Czechoslovakia before the German occupation. He was chiefly engaged in the 
selling of silk and wool products. His principal place of business was located on 
Zellezna Street in Prague. He had joined two former buildings to constitute 
one unit, which he used partly as a retail store and partly as a distributing 
centre for merchandise to be sold in his other retail branches. The claimant 
owned the premises of this main store, and its fixtures and furnishings were 
obviously of a costly and valuable type. 


He had one other branch of his business in Prague, namely the store on 
Vaclavske Square, in respect of which Deputy Commissioner Hyndman recom- 
mended an award; the claimant owned the building, fixtures and stock in trade 
of this branch. He had also a silk house subsidiary located in Moravska; the 
claimant owned the stock in trade and fixtures, but not the building. In addition, 
the claimant operated approximately 15 retail branches throughout Czecho- 
slovakia and, I believe, a number in other countries. 
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Being a bachelor, the claimant resided partly in a rented apartment 
(consisting of nine very large rooms, besides pantries, servants’ quarters, 
et cetera) in the City of Prague, and partly in a large villa (which he owned) at 
Marienbad. The apartment was rented unfurnished from one Eurban, a Ger- 
man industrialist. The claimant had both dwellings furnished on a very lavish 
scale with costly works of art and curios. He testifies that he had 36 Gobelin 
tapestries, which cost him in the vicinity of $50,000. An Italian altar piece, 
which he purchased in Italy in company with the Rotts, cost in the vicinity of 
$15,000 installed. Another room was furnished with an old Dutch baroque 
installation, including genuine tapestries, walls plated with old lead, and numer- 
ous costly candelbras. He had a profusion of expensive rugs and carpets, 
including numerous genuine silk ones, and he had also a collection of valuable 
Dutch paintings. 

The Rotts testify that in their opinion $150,000 is a moderate estimate of 
the value of the furnishings in the claimant’s apartment, and $40,000 to $50,000 
of the furnishings in his Marienbad villa. They base their opinion on values 
prevailing at the time of purchase in the early 1930s. The claimant was 
apparently prominent in Prague not only in commercial, but also in social, 
circles, and he habitually entertained the elite of the business and professional 
worlds, as well as of the artistic and theatrical. 


After the claimant’s departure from Czechoslovakia in 1938 or 1939, his 
Prague apartment was taken over for use by the heads of the Gestapo organi- 
zation, and his Marienbad villa by those of the Hitler Youth. The Rotts, and Mr. 
Rott in particular, frequently visited the apartment building during the war 
years, as their lawyer’s office was located in the same building. The Rotts also 
had occasion to visit the actual apartment about 1939 for the purpose of helping 
the claimant’s housekeeper prepare for a concentration camp. All the furnish- 
ings appeared to be still there on that occasion, with the exception of some 
jewels which the claimant had been able to secrete. 


In April 1945, on occasions when Mr. Rott was visiting his lawyer, he 
noticed that many objects which he recognized as furnishings of the claimant’s 
apartment were packed and were being transported by German soldiers. On 
one occasion he saw many such objects being loaded into a lorry which was 
standing before the house. On other occasions he saw carpets, boxes, and pieces 
of furniture from the apartment lying on the stairway as if prepared for trans- 
portation. The articles noticed included a valuable carved chest, which he and 
the claimant purchased in Florence. Mr. Rott is unable to say how many lorries 
were loaded, or how often. 


The claimant’s places of business were taken over and operated for varying 
periods by the Nazi occupation authorities. There is evidence to the effect that 
those portions of the original stock in trade, fixtures, and equipment of the 
various stores which were not sold by the Nazis in the intervening years were 
destroyed by war operations or looted during the months of April and early 
May 1945. The evidence is particularly clear to this effect in respect to the two 
Prague stores and the silk house subsidiary in Moravska. There is no detailed 
evidence as to the ultimate fate of the claimant’s businesses at other points in 
Czechoslovakia, which I believe to have been operated in rented premises, 
though it may be surmised from the evidence that they suffered a similar 
havoc, probably on a less severe scale than happened in Prague. I am, however, 
of the opinion that there is not sufficiently explicit proof to warrant the granting 
of an award for losses at the claimant’s stores, with the exception of those in 
Prague and Moravska. 


The evidence clearly establishes the Nazis confiscated the rentals of prop- 
erties belonging to the claimant, including a 15-acre vegetable garden, and 
offices occupied by the Holland America Line and other tenants in the store 


EDITED REPORTS OF CASES BEFORE COMMISSION 629 


building on Vaclavske Square. The total of such confiscated rentals is computed 
at $4,938.00. The claimant suggests that the sum of $500.00 might fairly 
represent the portion of the confiscations related to the period of the war 
following 13th January 1945. I do not think his estimate is excessive. 

The main store on Zellezna Street was substantially damaged by German 
heavy weapons in the last few weeks of the war. The silk house subsidiary in 
Moravska was totally destroyed by bombing in April 1945, along with the 
residue of its stock in trade and fixtures; the claimant, as I have already noted, 
did not own this building. The store on Vaclavske Square in Prague was not 
directly hit, but suffered severe damage, including the destruction of the costly 
neon sign, the glass wall facing, and the large plate glass display windows. 

There is evidence that the City of Prague expended a very large sum of 
money in the reconditioning of this building after the war. The expenditure 
was necessitated by the relocation of the public thoroughfare in that locality, 
and it may be suggested that the portions of the building which were destroyed 
by war operations would in any event have been at least partly demolished in 
the course of civic reconstruction. I am, however, of the opinion that such an 
argument would not be valid, as the normal measure of war damages is the 
difference between the market value of the property immediately before the 
damage and the market value immediately after the damage. The damage to 
this particular building in the last weeks of World War II is established to have 
been very considerable. 

On the whole, it is obvious that the claimant suffered a tremendous 
property loss in Czechoslovakia and other European countries by the cumula- 
tive operation of the Nazi invasions and the events of World War II. As the case 
is well documented and the witnesses appear entirely credible, it would be 
comparatively simple to assess the totality of his loss. The real difficulty 
experienced by the Commission is to determine what portion of the loss was 
occasioned by operations of war within the meaning of the War Claims Rules, 
and more particularly what portion was caused by acts happening on or after 
13th January 1945, on which date the claimant became a naturalized Canadian. 

There are, at the outset, a number of branches of the claims which, I fear, 
must be disallowed: 


A. Claim for Losses in France 

The claimant acquiesces in the disallowance of this branch of the claims, as 
he is unable to establish that any portion of the losses took place after he had 
acquired Canadian national status. 


B. Claim for Losses in Austria 

The claimant’s properties in Austria were apparently confiscated under 
decrees of confiscation passed by the Nazi regime, and revested after the war 
by orders of the District Court, Central Town, Vienna. Mr. Laird contends that 
the prior confiscation did not have legal validity to divest the claimant’s 
ownership, but that the confiscatory law was void ab initio and the property 
continued to belong to Mr. West until the time of damage by war operations. I 
have carefully weighed the merits of this contention, but I feel bound to follow 
the formula of interpretation adopted by the Commission as a result of careful 
consideration at a series of meetings of the Deputy Commissioners, and subse- 
quently applied in such cases as No. 1486—Whitehead, and No. 9798—Mahler, 
et al. That formula is to the effect that the ownership of a claimant must be 
determined as at the time of war loss or damage; that previous confiscatory 
measures enacted and carried out by a government recognized by Canada as 
the de facto government of the country of the situs must be recognized as 
divesting the ownership of a claimant; and that the Commission cannot give 
effect to post-war restoration measures as retroactively revesting the ownership 
at times including the date of war loss or damage. 
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I am free to admit that this formula of interpretation is not clear of 
difficulties, but I have most carefully considered and reconsidered it during the 
last 15 months, and I am still convinced that, on balance, the interpretation 
recommended by the Deputy Commissioners is the proper one. The claim for 
losses in Austria must therefore be disallowed. 


C. Forced Contributions to Nazi Funds 

I am doubtful if this item would constitute a compensable claim under the 
War Claims Rules. In any case, it is difficult to establish that any portion of it is 
related to the period of the claimant’s Canadian nationality. 


D. Looting of Money and Securities in Bank 
The claimant finds it impossible to prove the date of seizure of any of his 
securities, and this branch of the claims must therefore be disallowed. 


Compensable Losses in Czechoslovakia 

There is considerable direct, documentary, and photographic evidence as to 
the actual damage and destruction of buildings and equipment in Prague and 
equipment in Moravska. 

Any measure of confiscation which may have been carried out by the Nazi 
authorities in Czechoslovakia prior to the claimant’s war losses will not be 
regarded as having divested the claimant’s ownership, following the formula 
applied in CASE No. 1486—Whitehead. 


I am also of the opinion that a fair inference may be drawn from the 
evidence that some portion of the claimant’s actual stock in trade and operating 
equipment would remain on his various business premises until after he had 
become a Canadian, and would be the subject of looting or of destruction by 
war operations during the last weeks of the war. This would be a compensable 
loss under the principles laid down in my report on CASE No. 9288—Gruber. 


I am also prepared to find that a valuable proportion of the claimant’s 
furnishings was looted from his apartment in Prague, and inferentially to a 
lesser degree from his villa at Marienbad during the last few weeks of the war. 
This, in my opinion, would constitute a compensable loss for the reasons set 
forth in my report on CASE No. 4493—Anny Placek. The previous seizure by 
the Gestapo for their own use was consistent with ultimate return of the goods 
to the claimant, and his actual loss occurred when the goods were asported. 


There remains the difficult question of assessing the monetary loss caused 
by such operations of war within the relatively short period during which the 
claimant was eligible for compensation. The best that I can do in the circum- 
stances is to place myself in the position of a jury. I realize that the resulting 
estimates may not do full justice to the actual compensable losses sustained by 
the claimant, but it must be remembered that the onus of proving each item of 
the claim remains upon him. 


I would estimate and find the compensable losses suffered by the claimant 
in Czechoslovakia by reasons of operations of war, between the dates of 13th 
January and 8th May 1945 as follows: 


(1) Store on Vaclavske Square, Prague: 


(a) “Destruction: Ola NOON eSi2n pelo. wy lieaschled «ras cee $ 8,000 
(Cb); Destruction sor elassuwall tacing.4.,0. a2... en 10,000 
(c) Destruction of plate glass window ............ 5,000 
(d) Destruction and looting of residue of stock in 

trade Jesh Shae. He ee ELITIST Bl aee AL 8,000 
(e) Destruction and looting of store fixtures and 


equipment, <piniaihsgosie eee ne canriese cocehiccoey 5,000 
a $ 36,000.00 
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(2) Silk house subsidiary in Moravska: 


(a) Destruction and looting of residue of stock .... 4,000 
(b) Destruction and looting of store fixtures, neon 
Slee andeOliselay sr SUOWCASG oa. sic oe sw ceinin sie es 11,000 
—_—_— 15,000.00 
(3) Main store on Zellezna St., Prague: 
(a) Destruction and looting of residue of stock in 
TEAGSe Were ete itis SR A Os MEO 5,000 
(b) Destruction and looting of fixtures and equip- 
PCT Ga uieu cass Re area tectny cist abet ous eee Mebecots re ros ahhh vipee. oe anes 10,000 
(c) Damage to building. The evidence indicates 
heavy damage to this building, but the exact 
extent of the damage is not established—-Token 
CRT AG bette ti. pee -Dsmaem enema th rata mcongtt ith haegt Ua bian, se Na inead die 4,000 
—__—_—— 19,000.00 


(4) Villa at Marienbad: 
Token award for destruction and looting of residue 
of furnishings during April and May 1945 .... 5,000.00 


(5) Apartment in Prague—estimate of destruction and 
looting of residue of furnishings in April and 


IVE ay OOS at RESETS SANE ED ONIN AIDE? RIUM Ae 23 30,000.00 
POUMCOnLSCATION: Ob atentalsr ia. yi, wor ee ei see es 500.00 
$105,500.00 


As to expenses, the claimant apparently incurred substantial expenses in 
Austria in preparing the branches of his claim which arose in that country. 
Since those branches are disallowed, the expenses so incurred must also be 
disallowed. 

As to his expenses incurred in preparing the claims arising in Czecho- 
slovakia, I would estimate their compensable amount at $600.00. 


I therefore recommend that the claimant be paid: 


(a) $105,500.00 as an award for loss of, and damage to, property in 
Czechoslovakia, such payment to be in orders of Priority Nos. 3(a) to 7 
inclusive, and to bear simple interest from Ist January 1946 at 3% per annum; 

(b) $600.00 as an award for expenses necessarily incurred for services 
performed in Czechoslovakia for the purpose of enabling the claimant to 
establish his claims, such payment to be without interest, but not to be taken 
into account for priority purposes. 

I recommend that the substantial claims for losses in France and Austria, 
as well as those for forced contributions to Nazi funds, for alleged losses at 
subsidiary stores excepting those in Prague and Moravska, and for looting of 
money and securities, be disallowed. 


Dated this 15th day of June, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9771 
Re: Scherer 
Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 
The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review, he has made additional submissions, mainly seeking 
clarification of certain points in the Deputy Commissioner’s report. 
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The claimant particularly refers to the circumstances under which he 
“withdrew the claim made in respect to personal bank accounts’. The explana- 
tion of withdrawal of that branch of the claim is apparently that a technical 
settlement had been received from the German bank. That settlement was on 
the basis of the revaluation of German currency in June 1948. Obviously, the 
claimant must have suffered a very substantial loss in respect to this item. 
Even, however, if it were found that the original divesting or blocking of the 
claimant’s bank account could form the basis of a compensable war claim, the 
revesting of the account in its owner after the war, after a shrinkage in value 
due to inflation or depreciation, would, by the provisions of the War Claims 
Rules, preclude any ultimate compensation from the War Claims Fund. The 
loss would be a loss in the value of a money claim due to inflation, and would 
therefore not be compensable. (Report of Advisory Commission—p. 63, item 6). 


As to the claim for loss of tangible assets, there are two respects in which, 
in my opinion, the Deputy Commissioner’s award calls for a downward 
revision: 


(1) The learned Deputy Commissioner found that at the time of the damage 
to the buildings, plant, machinery and goods of the firm by acts of war on 20th 
and 27th March 1945 the claimant was a silent partner in the Becker Weaving 
Mill at Raesfeld, Westphalia, Germany, and that his share consisted of 8% of 
the capital of the firm and the right to a similar percentage of the profits. The 
terms of the claimant’s silent partnership are somewhat complicated, but a 
notation cited by the learned Deputy Commissioner provides that ‘‘the shares of 
the silent partners do not participate in the real value of the reserves of the 
enterprise in case of liquidation’’. The difference between 250,000 RM, (repres- 
enting the total paid-up capital of the firm), and 281,916.97 RM, (representing 
the assessment of total loss sustained by the property), would appear to be in 
the nature of, or to arise from, a “real value of the reserves of the enterprise’’. 
So far as the claimant, as a silent partner, is concerned, loss of or damage to the 
property in excess of the amount of the paid-up capital would therefore not 
seem to be a compensable loss. I therefore consider that the claimant’s share of 
the loss occasioned by war operations should be reduced from 22,553.36 RM to 
20,000 RM (being 8% of 250,000 RM). The latter computation would be the 
equivalent of $8,046.86 at the prescribed rate of exchange, namely .402343 as of 
30 June 1939. 


(2) As the property damage is situate in Westphalia (now in Western 
Germany) it would appear that the claimant would have been eligible to claim 
under the terms of the German Equalization of Burdens Law. The Becker Firm 
was described as an “unlimited mercantile partnership’. The relevant law 
provides that “‘in case of partnerships each partner is eligible to the extent to 
which he is entitled to such payments under the partnership agreement’. The 
claimant apparently did not file a claim against the German Government, 
although recommended to do so by the Director of the War Claims Branch, 
Department of the Secretary of State. A claim was apparently filed by the 
partnership firm, and had not been settled at the latest information available to 
the Commission. Whether, or not, that claim includes the loss of the present 
claimant, he must in any case, if eligible to claim against Germany, be deemed 
to have received the amount which he could have obtained from that source by 
reasonable diligence in the prosecution of a claim. 


This case must therefore, for the present at least, be treated as one in 
which payment in respect of the claim may be or could have been made 
from a source other than the War Claims Fund, and therefore the claimant 
would receive, or would be deemed to have received, at least a partial ‘‘com- 
pensation otherwise provided for’. I am, however, of opinion that undue delay 
would result from postponement of my recommendation until I might be in a 
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position to assess with reasonable certainty the possibilities of recovery of 
compensation from such other source. I therefore proceed to make my recom- 
mendation on the basis of the information now available, leaving it to the 
Treasury Board (pursuant to War Claims Regulation 4(4)) to determine the 
portion, if any, of the recommended payment which should be paid from the 
War Claims Fund and the time at which such portion may be paid. 

Owing to the provisions of Rule of Procedure No. 20, my present report 
should be treated as an interim recommendation, which will be subject to 
further review when the claimant has had an opportunity of expressing his 
comments on the proposed modifications of the Deputy Commissioner’s award. 

With the foregoing modifications and reservations, I approve the report of 
the Deputy Commissioner. 

I therefore recommend that the claimant be paid (subject to deduction of 
compensation otherwise provided for) $8,046.86 as an award in compensation of 
his share for damage to property in West Germany, such payment to be in 
orders of Priority Nos. 3(a), 3(b), and 4(a), and to bear simple interest from 
1st January 1946 at 3% per annum. 


Dated this 4th day of December, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9776 
Re: Department of National Revenue 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and has also been notified that I felt it necessary to reverse the Deputy 
Commissioner’s recommendation, and to recommend the disallowance of the 
claim for the reasons set forth below. The claimant has acquiesced in the 
proposed disallowance. 

At the middle of page 2 of the learned Deputy Commissioner’s report he 
states that in view of lack of inquiry between the end of the war and 1956, and 
in the absence of any evidence as to looting, he would be inclined to recom- 
mend that the claim be disallowed. Since, however, the loss took place in a 
theatre of actual warfare, and the cause cannot be established, the learned 
Deputy Commissioner applied a provision of the War Claims Rules to the effect 
that looting in such cases is to be conclusively presumed where the cause of the 
loss or disappearance cannot be established. 

My interpretation of that provision of the War Claims Rules is that the loss 
or disappearance must first be established, with reasonable certainty, to have 
taken place not only in a theatre of actual warfare, but during the period of 
hostilities of World War II. It is, I think, extending the basis of the presump- 
tion of looting too far to apply it in a situation where the goods may have 
disappeared during World War II, but may equally well have disappeared at 
any time during the succeeding eleven years. 

On the basis of that interpretation, I have felt obliged to reverse the 
decision of the Deputy Commissioner, and I therefore recommend that this 
claim be disallowed. 


Dated this 2nd day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


634 THE WAR CLAIMS COMMISSION 


CASE No. 9780 
Re: Beer 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The original claimant, Dr. Paul Beer, was furnished with a copy of the 
Deputy Commissioner’s report and on or about 9th January 1957 he advised the 
Commission that he was satisfied with the award recommended by the Deputy 
Commissioner. 


The late Dr. Beer and his wife, Lydia Beer, originally presented the claim 
in their lifetime. Mrs. Beer died in 1953, and Dr. Beer died on 16th January 
1957. Probate of Dr. Beer’s Last Will and Testament was granted to his sons, 
Thomas E. Beer and Michael Beer, by the Surrogate Court of the County of 
Halton, Ontario, on 25th February 1957. 


As both Mrs. Beer and Dr. Beer presented the claim in their lifetime, it is 
not necessary to record a finding as to the national status of the beneficiaries of 
their estates. 


I should have some hesitation in accepting the finding of the learned 
Deputy Commissioner to the effect that Dr. Beer and his wife were joint 
owners of the properties concerned in the sense of the English common law, 
which would result in the devolution of the whole property upon one joint 
owner on the death of another. I should rather be inclined to the view that 
husband and wife owned the properties (and consequently the right to com- 
pensation) on a basis more nearly analogous to the English law of 
tenancy-in-common. 


In CasE No. 9517—Grimston, the Deputy Commissioner adopted the deci- 
sion of the Supreme Court of Ontario, and of the French authorities, to the 
effect that a claim for damage done to property in France was in the nature of 
a chattel and formed the residue of the estate of the claimant to be distributed 
according to the laws of the jurisdiction of his domicile. I then approved the 
decision of the learned Deputy Commissioner to that effect. 


I have no doubt that the respective claims of Dr. Beer and Mrs. Beer 
should follow the same principle, and should devolve upon the beneficiaries of 
their estates in accordance with the laws of Ontario, the province of their last 
domicile. 


Mrs. Beer apparently died without a Will, and the beneficiaries of her 
estate would be her husband and her two sons, Thomas E. Beer and Michael 
Beer. Both her share of the claim, and the share of her husband, Dr. Beer, have 
therefore ultimately devolved upon Thomas E. Beer and Michael Beer, though 
perhaps in different rights. I therefore consider it proper that a recommended 
award should be paid to Thomas E. Beer and Michael Beer, as executors of 
their father’s estate, and in their own entitlement (if any) as beneficiaries of 
their mother’s estate, leaving the ultimate distribution to be determined 
according to the laws of the Province of Ontario. 


I find in the Report of the Deputy Commissioner a slight clerical error, 
appearing in item (3) of his summarized recommendation. In that item he 
combines loss of chattels in house and damage to fence and well. He omitted, 
however, to add into the item the $120 allowed for damage to fence and well. 
This should make a total of $570 for item (3). This error, however, is purely 
clerical, as the grand total of $6,270 includes the $120 to which I have referred. 


Subject to the foregoing comments, I approve the Report of the Deputy 
Commissioner. 
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I accordingly recommend that there be paid to Thomas E. Beer and 
Michael Beer, as executors of the Last Will and Testament of Dr. Paul Beer, 
and in their own entitlement, the sum of $6,270 as an award for loss and 
damage suffered by the late Dr. Paul Beer and the late Mrs. Lydia Beer to 
property in Hungary, such payment to be in orders of Priority nos. 3(a), 3(b) 
and 4(a) and to bear simple interest from lst January 1946 at 3% per annum. 


Dated this 12th day of December A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9784 
Re: Broomhall 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


A preliminary difficulty arose in connection with the question of this 
claimant’s eligibility from the point of view of national status. By report dated 
23rd January 1956, the learned Deputy Commissioner found that the claimant 
had a common law domicile in Canada from the date of her husband’s death on 
3rd November 1940 until the date of the report. As she was a British subject, 
she would therefore be a Canadian national at the time of her alleged loss 
within the meaning of Qualification VI on p. 24 of the Report of the Advisory 
Commission on War Claims. By an informal memorandum, I approved the 
Deputy Commissioner’s findings as to domicile. 


There still remained the question whether, or not, the claimant was a 
Canadian citizen at the time of presentation of her claim. At the time of the 
main hearing, the learned Deputy Commissioner apparently assumed that such 
was the case, but the Commission received from the Department of Citizenship 
and Immigration a notation to the effect that the Department had no record of 
Mrs. Broomhall ever having applied for a certificate of Canadian citizenship. 
The Department also certified that the claimant had not automatically acquired 
Canadian citizenship under Section 9(1)(b) on 1st January 1947. 


When I drew this difficulty to the attention of the claimant, she applied for 
and obtained a certificate of Canadian citizenship dated 3lst December 1957. As 
regards the requirement of the War Claims Rules that a claimant must have 
been a Canadian citizen at the time of presenting the claim, the Commission 
has interpreted this provision liberally to the extent that a claimant who was 
entitled to a certificate of citizenship at the time of presenting a claim, but had 
not actually obtained a certificate until later, is considered to have complied 
with the requirement. As the claimant’s status was adjusted to that of a 
“landed immigrant” on 16th July 1946, she would have been entitled to a 
certificate of citizenship at any time after 16th July 1951. The recently issued 
certificate therefore enables the claimant to comply with the citizenship 
requirement of the War Claims Rules according to the above mentioned 
interpretation. 


I therefore find that the claimant has now complied with all the require- 
ments of the Rules relating to eligibility from the point of view of national 
status. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 
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I accordingly recommend that the claimant be paid $4,919.25 as an award 
for loss of property in Shanghai, such payment to be in orders of Priority Nos. 
3(a) and 3(b), and to bear simple interest from 1st January 1946 at 3% per 
annum. 


Dated this 3lst day of January, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9785 

Re: Lowe, Lamack Ltd. 
....1 have also notified the claimant, pursuant to provisions of Rule of Pro- 
cedure No, 20, that I expected to find it necessary to reduce the amount of the 
award recommended by the learned Deputy Commissioner (Bird) by $93.92. 
This is the amount paid by the claimant as War Risk Insurance premiums on 
the goods lost. Such payments are not regarded by the War Claims Rules as 
being a factor in the computation of compensable loss. 

The claimant has acquiesced in the deduction of the amount in question, 
and I therefore recommend the variation of the Deputy Commissioner’s report 
to that extent.... 


Dated this 17th day of January, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Since the making of my recommendation dated 17th January 1957, it has 
been brought to my attention that, in addition to the amounts totalling $93.92 
which I then deducted from the award recommended by the Deputy Commis- 
sioner as representing a factor of the estimated cost composed of War Risk 
Insurance premiums, there should be further deducted an item of $46.52, being 
War Risk Insurance premium relative to another invoice for gum arabic. 

Pursuant to the provisions of Rule of Procedure No. 20, I have notified the 
claimant of the necessity of such further deduction. The claimant has not 
presented any materials in opposition to the proposed deduction, and I therefore 
amend my previous recommendation accordingly... 


Dated this 28th day of February, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9789 
Re: Britton 
....It would, perhaps, appear that the sum of $600.00 was a small amount 
of insurance for the claimant to carry on goods valued considerably in excess of 
$1,429.00. Since, however, the goods in question were personal and household 
goods, I am not disposed to require such a large percentage of insurance 
coverage as would be required in the case of a commercial shipment. I am 
inclined to accept the learned Deputy Commissioner’s finding that $600.00 is a 
reasonable deduction in the circumstances.... 


Dated this 19th day of March, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9793 
Re: Kennedy 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The learned Deputy Commissioner recommends payment of $650.00 as an 
award for loss of property by the claimant at the time of the sinking of the S.S. 
“Athenia’, but notes that the claimant did not apply for, or receive, an ex 
gratia award from the United Kingdom Government, the reason being that she 
was not aware of entitlement to such an award. 


The War Claims Rules require this Commission to deduct not only com- 
pensation actually received from other sources, but compensation which a 
claimant would have received but for neglect or default in the prosecution of a 
valid claim against an alternative source. 


In the present case, the learned Deputy Commissioner apparently accepts 
the evidence of the claimant to the effect that she was not at any time aware of 
entitlement to the British Ministry award. In view of the exceptionally vague 
manner in which the availability of that award was brought to the attention of 
potential claimants, the lack of any pre-established deadline for reception and 
payment of claims, and other reasons set forth in CASE No. 2017—Gladys M. 
Crowley, I am of the opinion that this is a case in which presumed payment of 
such an ex gratia award should not be deducted. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I therefore recommend that the claimant be paid $650.00 as an award for 
loss of property at the Sinking of the S.S. “Athenia’, such payment to be in 
order of Priority No. 3(a) and to bear simple interest from 3rd September 1939 
at 3% per annum. 


Dated this 22nd day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9796 
Re: The Ontario Glove Manufacturing Co. Limited 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted further materials in support of the 
contention that the recommendation of the Deputy Commissioner should be 
reversed and an award recommended. 


The claimant re-submits its original contention that the goods in question 
were shipped to their Netherlands representative, Mr. Blokjesman, on a con- 
signment basis, the understanding being that the title should remain in the 
claimant until the goods were progressively sold. The claimant also submits 
that, though considerable time had elapsed from the date of shipment to the 
time in 1942 when Mr. Blokjesman was apparently deported by the Germans, 
it is reasonable to infer that “a portion, at least, of the goods would be 
commandeered or looted by the Germans upon their occupation of Holland.” 
The gloves, it is argued, being especially suitable for cycling and motoring, 
would have been a prize for the invading soldiers. 
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Assuming the correctness of the claimant’s contention that the goods were 
shipped on consignment to Mr. Blokjesman, and that title was not intended to 
pass until the goods were progressively disposed of by the consignee, it is 
equally arguable that the growing demand for goods of that kind would have 
enabled Blokjesman to dispose of all of them between the 1938 and 1939 dates 
of their shipment and the invasion of Holland by the Germans on 10th May 
1940. The demand for his actual stock would be enhanced by the fact that a 
shipment which he had ordered from another company failed to arrive. 


It is therefore pure speculation whether Blokjesman still had any of the 
goods on hand, or not, at the time of the German invasion. The claimant argues 
that it “could be just as easily assumed that these goods were lost as a direct 
result of the German invasion.” It must, however, be remembered that the 
onus of establishing the necessary elements of a claim rests upon the claimant 
in accordance with the War Claims Rules. 


In addition to the reasons set forth by the learned Deputy Commissioner, I 
note that in a letter written by the claimant to Blokjesman’s daughter on 17th 
November 1945, they make use of the following expression: ‘‘We might add 
that at the time Germany entered Holland, your father was owing us $3,100.00, 
but we had written this amount off our books when the Germans attacked 
Holland, and filed the claim with our Government at Ottawa.” 


This admission by the claimant is consistent with only two hypotheses: 
either that the goods had been sold outright to Blokjesman; or, that Blokjes- 
man had received the goods as representative of the claimant and had incurred 
the indebtedness by progressive sale of the various shipments. 


On 19th January 1955 I pointed out to the claimant that “if Mr. Blokjes- 
man was in normal possession of his premises from the outbreak of the war in 
September 1939 to his ‘transportation’ three years later, one would expect that 
some persons living in the vicinity would be able to give some evidence as to 
what happened to the premises or their contents.’? Some evidence has been 
produced to the effect that in 1945 the former residence and warehouse of 
Blokjesman had been completely demolished. There is, however, no evidence as 
to the date of the demolition, or as to the progress of Blokjesman’s business 
between the commencement of hostilities and his transportation. 


On a very careful review of the Deputy Commissioner’s report, I find 
myself constrained to approve it without variation. 


I therefore recommend that this claim be disallowed. 


Dated this 9th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9798 
Re: Aszkanazy 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s reports, and, on review, have submitted an argument in support of the 
contention that the Deputy Commissioner’s recommendations should be re- 
versed and awards recommended. They contend, particularly, that the Nazi 
Government in Austria in 1938 could not morally or de jure be considered to 
be the legitimate government of the country, and that therefore the seizure and 
sale of the claimants’ property was invalid and void. 
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This is one of a numerous and important group of claims in which several 
problems of difficulty have arisen relating to the effect of pre-war and wartime 
confiscations of property by German authorities in Germany and German- 
occupied countries, and also relating to the effect of post-war measures of 
restoration and restitution in the same countries. Although not all such prob- 
lems are involved in the present case, I consider it desirable to make here a 
comprehensive statement of the conclusions which I have reached as to the 
proper interpretation of the provisions of the War Claims Rules involved in the 
whole group of claims. 


NOTE: See formula adopted by Deputy Commissioners’ meetings as set out in 
Case No. 1486—Re: Whitehead. 


... Application of the foregoing principles to the present case leads to the 
conclusion that the claimants were not the owners of the property at the time 
of war damage, and have therefore not a compensable claim under the War 
Claims Rules. 


Having reviewed the Deputy Commissioner’s reports, I approve his findings 
and recommendation without variation. 


I accordingly recommend that this claim be disallowed. 


Dated this 10th day of November A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9799 
Re: Scappatura 


A question has been raised as to the eligibility of this estate to receive 
compensation from the War Claims Fund, owing to the alleged collaboration of 
the late Vincenzo Scappatura with an enemy of Canada in a part of its war 
effort. 


The proceedings relevant to a decision of this question may be recited as 
follows: 


The deceased was detained and interned on the 12th June 1940 under the 
provisions of Regulation 21 of the Defence of Canada Regulations. Particulars 
of the reason for his detention were furnished to him, as follows: 


(1) That you were born in Italy and acquired Canadian Naturalization 
September 11th, 1928, Certificate No. 56914, Series A. 


(2) That you were a member of the Italian Fascio Abroad, in particular 
the Fascio of Sudbury, Ontario. 

(3) That you were a member of the Popolavero. 

(4) That you took part in the activities of the organizations heretofore 


mentioned which organizations were declared illegal in Canada by 
Order in Council dated June 12, 1940.” 


The deceased subsequently applied before Fortier, J.S.C., as Advisory 
Commissioner on Orders of Restriction and Detention, for his release from 
internment. The application was refused on 7th August 1940, Mr. Justice 
Fortier giving the following reasons: 


“Because of his evident pro-Fascist inclinations, I am of opinion that his 
release might offer a danger to the security of the state, and I therefore 
recommend his continued detention.” 
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On 18th December 1942, a further application was refused on the recom- 
mendation of the Advisory Committee consisting of Judge Miller and Messrs. 
Taschereau and Dickson: 


“The Committee thought that this man was shifty and untruthful. They are 
satisfied he acted as a confidential messenger for the Italian Vice Consul, 
that all his interests are in Italy, and he is not loyal to this country and that, 
if released, he might constitute a danger to the state. They therefore 
recommend his continued detention.” 


The Advisory Committee reached the same decision on review on 11th 
February 1943: 


“For the reasons set out in their previous report, and particularly 
because he acted as a confidential messenger for the Italian Vice 
Consul in Toronto, carrying money and secret instructions to an agent 
of the latter, the Committee are still of the opinion that this man 
should not be released.” 


It appears that in May 1938, the deceased had made a series of anti-British 
and pro-Fascist statements, which were quoted by the North Bay Nugget in its 
issue of 27th May 1938. 


Following the conclusion of the war with Italy, the deceased was released 
on conditional parole on 20th September 1943, and it appears that there were 
no adverse reports as to his conduct after his release from internment. He died 
at Sudbury on 22nd April 1947. 


It is true that the acts which formed the basis of Mr. Scappatura’s intern- 
ment were committed before the commencement of hostilities between Canada 
and Italy, though the Advisory Committee obviously considered that he was 
likely to continue such acts unless restrained by internment. His internment 
was therefore in the nature of preventive custody. 


The War Claims Rules provide that “where there was any voluntary 
collaboration or cooperation with or assistance to an enemy, in any part of its 
war effort, on the part of a claimant, that claimant (and his estate or heirs) 
should be denied all participation in and should receive nothing out of the War 
Claims Fund.” (Report of the Advisory Commission, page 26). It seems to me 
necessary to interpret the foregoing rule so as to include a claimant who was 
interned by reason of collaboration with a country which eventually became an 
enemy, in the preparation of its war effort, and who presumably had to be 
prevented by internment from continuing his collaboration with that enemy’s 
war effort in time of actual hostilities. 


The present claimant was unable to convince successive tribunals that, if 
released, he would not have continued to collaborate with the then Italian 
enemy in a part of its war effort. On the interpretation of the War Claims 
Rules which I have reached, he, as well as his estate and his heirs, would be 
precluded from receiving compensation from the War Claims Rules. 

It is therefore unnecessary to examine the validity of this claim in other 
respects, and I have no alternative but to recommend that it be disallowed. 


Dated this Ist day of June, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 49 (IT.) (9799) 
Re: Scappatura 


I have found it necessary to recommend the disallowance of this claim, so 
far as the Canadian War Claims Fund is concerned by reason of the fact that 
the late Vincenzo Scappatura was found to have collaborated with, or to have 
been restrained by internment from collaboration with, a part of the war effort 
of the then Italian enemy. 


The Treaty of Peace with Italy and the War Claims (Italy) Settlement 
Regulations do not contain any specific provision similar to that of the War 
Claims Rules, which would prevent the recommendation of payment of an 
award in such circumstances. It would, however, appear to me that the provi- 
sion of the War Claims Rules to which I have referred, as it appears in the 
Report of the Advisory Commission on War Claims at page 26, is not so much 
the statement of a new and specific prohibition, as the restatement of a general 
equitable principle which would prevent the granting of compensation to 
claimants who are unable to present their claims with clean hands. I am 
therefore of the opinion that the same equitable principle should be applied in 
the disposition of claims under the Treaty of Peace with Italy. 


A copy of my report on the claim under the War Claims Rules is hereto 
attached. From the decisions of the successive tribunals which considered Mr. 
Scappatura’s applications for release from internment, it was obviously consid- 
ered necessary to continue his detention in order to prevent him from persist- 
ing in acts which would have amounted to voluntary collaboration with the 
enemy in its war effort. I consider that it would therefore be inequitable to 
allow the deceased, or his estate or heirs, to receive compensation out of a fund 
established for the benefit of Canadians. 

I therefore have no alternative but to recommend the disallowance of this 
claim. 


Dated this 1st day of June, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 


CASE No. 9803 
Re: Halt 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation on this claim, with his reasons therefor, in the form of a report with 
a supplementary report relating to expenses and to the national status of the 
pecuniary beneficiaries. 


The present claimant, The Royal Trust Company as Executor of the Estate 
of Mrs. Alice Lauretta Bennett Hall, has been furnished with a copy of the 
Deputy Commissioner’s reports and has acquiesced in the aggregate award 
thereby recommended, though contending that the total award should not be 
subject to reduction on account of the ineligibility of two of the pecuniary 
beneficiaries of Mrs. Hall’s estate. 


The claim is for loss of the respective interests of the late Mr. and Mrs. 
Hall in partnership assets of a business in Hong Kong and in household effects 
in their suite at the Peninsula Hotel. Mr. Hall died on 27th January 1944, 
leaving his widow Mrs. Hall as sole executrix and universal legatee under his 
will. Mrs. Hall died on 8th February 1949, leaving the present claimant as her 
sole executor, and naming nine potential pecuniary beneficiaries of assets such 
as would include the present award. Both Mr. and Mrs. Hall were domiciled in 
the Province of Quebec. 
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If the deceased claimants had been domiciled in an English-law province, I 
should have expected Mr. Hall’s interest in the claim to be presented by an 
administrator de bonis non of his estate. Mr. John B. Claxton, however, who 
appeared for the claimant at the argument on review, submits that under the 
laws of Quebec the assets of Mr. Hall’s estate became legally vested in Mrs. 
Hall as universal legatee, and that therefore both Mr. Hall’s and Mrs. Hall’s 
interest in the claim are properly represented by her executor. Counsel for the 
Commission agreed with this contention of Mr. Claxton, and I therefore accept 
it as representing the true state of the Quebec law. 


It is also agreed that the learned Deputy Commissioner was correct in 
finding that Mrs. Florence May Fraser and Mrs. Lilian Eileen Kershaw were not 
at any time Canadians, and that the remaining pecuniary beneficiaries of Mrs. 
Hall’s estate, so far as potentially sharing in the present award is concerned, 
were all Canadian citizens at the time of presentation of the claim. Both Mr. 
and Mrs. Hall are found by the Deputy Commissioner to have been Canadian 
nationals at the time of the acts causing the loss or damage complained of. 


Mr. Claxton, in the course of an able and ingenious argument, has admit- 
ted that Mrs. Fraser and Mrs. Kershaw are not entitled, under the War Claims 
Rules, to benefit by the distribution of an award payable from the Canadian 
War Claims Fund. He has, however, contended that, since under Quebec law 
the claims of legatees who have particular title to their legacies are charges 
against general legatees, who are possessed of all the rights of the deceased in 
the assets of the estate, subject to payment of liabilities and particular legacies, 
therefore the general legatees are entitled to receive the full award to which 
the deceased claimant Mrs. Hall would have been entitled had she lived. He 
maintains this contention even if the result would be that, because the non- 
Canadian beneficiaries are not entitled to benefit by the award, the share of the 
Canadian beneficiaries would therefore be increased. In sum, Mr. Claxton 
argues that the general legatees have a claim to the extent of the full aggregate 
award and that if, by reason of the War Claims Rules, they cannot pay any 
portion of the award to the non-Canadian beneficiaries, they are entitled to 
retain the whole for distribution among the Canadian beneficiaries. 


After very careful consideration, I feel myself bound to reject this conten- 
tion of the claimant’s counsel. The answer to Mr. Claxton’s argument appears to 
be that the present award is not strictly a general asset of Mrs. Hall’s estate, 
but that it is at least a quasi-particular asset in the sense that two certain 
beneficiaries are excluded from participation in it. In every case of a similar 
nature, where it has been found that certain non-Canadian beneficiaries are 
ineligible to participate in the benefits of an award, the Commission has not 
allowed the eligible beneficiaries to increase their shares by dividing among 
them the potential shares of the ineligible claimants, but has reduced the 
aggregate award by the amount to which the non-Canadian beneficiaries would 
have been entitled. Both from the point of view of equitable fairness, and from 
the point of view of precedents established by the Commission, I am convinced 
that a similar reduction must be made in the present case. 


Numerous suggestions have arisen as to the proper method of computing 
the necessary reduction or apportionment. The most equitable method of com- 
putation would appear to be that the proposed reduction should bear the same 
ratio to the aggregate award as the total of the particular legacies of the 
ineligible claimants bears to the aggregate of Mrs. Hall’s estate available for 
distribution (including the amount of the present award). 


The particular legacy of Mrs. Fraser amounts to $6,000.00, and that of Mrs. 
Kershaw to $276.87, or a total of $6,276.87. The total of the particular legacies 
under Mrs. Hall’s will amounts to $20,000.00, of which approximately 50% has 
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been paid; the latter details appear to be irrelevant to the suggested computa- 
tion, but I mention them for purposes of reference. The total general estate 
available for distribution among the legatees is stated to have amounted to 
$12,330.75, which added to the presently recommended award gives a grand 
total of $39,330.75. Application of the suggested apportionment yields the result 
that the award should be reduced by $4,309.03 by reason of the ineligibility of 
the non-Canadian legatees. 


I agree with the opinion of the learned Deputy Commissioner that this 
Commission is not in a position to recommend the shares of the award which 
should be paid to the individual eligible beneficiaries, but that the aggregate 
award as reduced by the foregoing apportionment should be paid to The Royal 
Trust Company for distribution among the eligible beneficiaries in accordance 
with the applicable law of Quebec. 


There remains the contention of Mr. Claxton that the award recommended 
for expenses should not be subject to reduction on account of the ineligibility 
of two of the claimants. I consider that this contention is a sound one. The 
expenses incurred in establishing the claim are the same irrespectively of the 
number of eligible claimants involved. 


Having reviewed the Deputy Commissioner’s reports, I approve them 
without variation and I accordingly recommend that the claimant, The Royal 


Trust Company, as Executor of the will of Mrs. Alice Lauretta Bennett Hall, be 
paid: 


(a) $22,690.97 as an award for loss of property by the late Mrs. Hall and 
by her husband the late Charles Mylus Hall at Hong Kong, such payment to be 
in orders of Priority Nos. 3(a), 3(b), 4(a), 4(b), and 5, and to bear simple 
interest from lst January 1946 at 3% per annum; such awards to be held by 
the said Executor for distribution according to the terms of the will of the late 
Mrs. Hall, to the exclusion of the non-Canadian legatees Mrs. Florence May 
Fraser and Mrs. Lilian Eileen Kershaw. 

(b) $1,000.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish the 
claim, such payment to be in order of Priority No. 3(a), and to bear simple 
interest from an estimated mesne date of lst January 1951 at 3% per annum. 


Dated this 2nd day of May, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9825 
Re: Marshall 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefore. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted an argument in support of the contention 
that the Deputy Commissioner’s recommendation should be reversed and an 
award recommended. 


The principal contentions of the present argument are: 


(a) That the rule stated by the learned Deputy Commissioner as preclud- 
ing the Commission from recommending compensation to members of 
the armed forces for the loss of personal belongings taken with them 
on service is not a hard and fast rule, but merely a quotation from 
the opinion of the Advisory Commissioner on War Claims; 
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(b) That there were hundreds, if not thousands, of instances where a 
member of the armed forces was compensated for personal belongings 
in World War II, not only as the result of enemy action, but losses 
which were incurred in transit on evacuation or repatriation; 


(c) That the late Mr. Marshall lost his personal belongings in the course of 
moving from one posting in Halifax, where he had married quarters, 
to another posting in St. John’s, Newfoundland, where he was again 
to have married quarters. For that reason, it is contended, the present 
case is an exception from the general rule relied upon by the learned 
Deputy Commissioner. 


As to ground (a), the argument overlooks the fact that the recommenda- 
tions of the Advisory Commissioner, with a few slight amendments which do 
not affect the present case, were approved by Order of the Governor General- 
in-Council, and thereupon became the War Claims Rules, which are binding 
upon this Commission in the adjudication of its claims. 


As to ground (6b), it may be definitely stated that in no case has compensa- 
tion been paid out of the War Claims Fund on recommendation of this Commis- 
sion for the loss of personal belongings taken with him by a member of the 
armed forces. It is true that several branches of the armed forces had somewhat 
elaborate regulations providing for compensation within certain limit to mem- 
bers of the respective services for loss of personal belongings. For that reason, 
as I intimated in the case of John F. O’Brien, No. 5332, it is necessary to interpret 
the comments of the learned Advisory Commissioner by assigning to the last 
sentence the following meaning: 


“T am informed that the understanding has always been that members of 
the armed forces, if they took with them personal belongings on service, 
did so entirely at their own risk except insofar as any loss might be 
compensable by the service regulations of their respective branches of the 
armed forces, and in my opinion losses of such belongings should not be 
compensable out of the War Claims Fund.” 


Members of the respective services were expected to familiarize themselves 
with the regulations referred to, and with the limits of compensation thereby 
provided. It is not disclosed whether Mr. Marshall’s estate made any claim to 
the Department of National Defence or, if not, whether it is now too late for 
such a claim to be made. But, for the reasons mentioned by the learned Deputy 
Commisioner, it is not possible for this Commission to entertain a claim of that 
nature. 


As to ground (c), I think there is some merit in this part of the argument, 
but it extends only to that portion of the lost goods which was specifically 
concerned in the change of posting from Halifax to St. John’s. This would 
include the household furnishings, valued by the claimant at $79.00, and 
possibly a portion of the deceased’s personal belongings which he might be 
expected to have with him only by reason of his new posting. It must be 
remembered that the basis of compensation under the War Claims Rules is 
neither the cost, nor the replacement value, nor the value of the goods to the 
claimant, but the reasonable market value at 30th June 1939, less depreciation 
to the time of the actual loss. I would fix the value of the goods which the 
claimant had with him specifically by reason of his new posting at $125.00, and 
I consider that he suffered a compensable loss in approximately that amount. 


Apparently Albert Walter Marshall died intestate and without issue, 
leaving his widow as his sole beneficiary under the intestacy laws of New- 
foundland. In view of the time elapsed since Mr. Marshall’s death, the 
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smallness of the award, and the unlikelihood of any outstanding claims affecting 
his estate, I consider that the recommended award may properly be paid to his 
widow (now remarried) without the intervention of formal administration. 


I therefore reverse the recommendation of the Deputy Commissioner, and I 
recommend that Mrs. Hazel Emma James be paid $125.00 as an award for 
property lost by her former husband the late Albert Walter Marshall at the 
sinking of the 8.S. Caribou, such payment to be in order of Priority No. 3(a) 
and to bear simple interest from 14th October 1942 at 3% per annum. 


Dated this 22nd day of October, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


NoTeE: See also Case No. 9670—Re Warren, and Case No. 9783—Re Quinlan. 


CASE No. 9827 
Re: Boytinck 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation, in the course of which he recommends disallowance of this claim on 
the ground that Mrs. Boytinck did not possess Canadian national status at the 
relevant times and is therefore not eligible to present a claim for compensation 
under the War Claims Rules. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and her counsel has submitted additional arguments in support of the 
contention that the recommendation of the learned Deputy Commissioner 
should be reversed, and that the claimant should be regarded as eligible to 
present a claim. 

The War Claims Rules require continuity of national status to the extent 
that an eligible claimant must have been a Canadian citizen at the time of 
presentation of the claim, and must also have been a Canadian national (within 
the qualifications set forth on p. 24 of the Report of the Advisory Commission 
on War Claims) at the time of the act causing the loss or damage complained 
of. The latest materials before the learned Deputy Commissioner indicated that 
Mrs. Boytinck was not a Canadian citizen, and had not applied for Canadian 
citizenship up to 19th August 1954. The Department of Citizenship and Immi- 
gration now confirms the claimant’s statement that she has received Canadian 
Citizenship Certificate No. 19339, dated October 3, 1955. Under Section 10(2) of 
the Canadian Citizenship Act, the claimant would apparently have been eligible 
to apply for citizenship in 1949. The Commission has applied, in several similar 
cases, the principle that the subsequent granting of a certificate of citizenship to 
which a claimant would have been entitled at the time of presentation, even 
though the certificate was not applied for or granted until later, is sufficient to 
satisfy the requirements of the War Claims Rules that a claimant must have 
been a Canadian citizen at the time of presentation of the claim. 


There remains to be considered the question whether, at the time of the act 
causing the loss, this claimant was a Canadian national within the meaning of 
the War Claims Rules. She claims that she qualified as a Canadian pursuant to 
the provisions of paragraph (v)(a) on p. 24 of the Right Honourable Advisory 
Commissioner’s Report. It must, however, be noted that sub-paragraph (a) of 
that qualification is enacted conjunctively with sub-paragraph (b) of the same 
qualification, and that the provisions of sub-paragraph (b) are themselves 
conjunctively related. The result of this form of enactment is that, in order to 
support her claim to Canadian status, the claimant must not only establish her 
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marriage and her own status of a British subject (both of which she has done) 
but must also establish that she had been lawfully admitted to Canada for 
permanent residence at the relevant time. As Mrs. Boytinck did not come to 
Canada until 1948, she obviously cannot qualify as a Canadian national at the 
time of her loss under paragraph (v)(a) and (b). 


There is, however, the provision of Qualification (vi). The claimant’s 
husband, J. H. R. Boytinck, was born in the Province of Alberta, in Canada. The 
learned Deputy Commissioner found that, although Mr. Boytinck went to 
Germany about 1925 and remained in Germany and Austria until after World 
War II, “it was his intention then to return to Canada but he deferred his 
return due to the current bad times in Canada and the fact that he was doing 
well in Germany”. The husband at all times retained his Canadian status, and it 
seems clear to me that his intention to return at some time to Canada would 
preclude the inference that he had abandoned his domicile of origin for that of 
a European country. I am therefore of the opinion that Mr. Boytinck’s domicile 
was in Canada throughout the period of World War II. It was obviously not 
necessary for the learned Deputy Commissioner to consider the bearing of this 
fact on Mrs. Boytinck’s national status, as at the time of the hearing before him, 
she had not established that she was a Canadian citizen. In a number of similar 
cases, however, the Commission has applied the common law rule that a wife 
adopts the domicile of her husband, even though she herself has never resided 
in the country of that domicile. This principle would qualify Mrs. Boytinck as a 
Canadian national under the provision of Qualification (vi) on p. 24 of the 
Report of the Advisory Commission. 


I therefore find that this claimant was a Canadian within the meaning of 
the War Claims Rules at the time of the act causing her alleged loss or damage, 
and that she was a Canadian citizen within the meaning of the Rules at the 
time of presentation of her claim (technically 23rd October 1952). 


This claim will therefore be referred back to Deputy Commissioner Bird 
for consideration as to its merits. 


Dated the 8th day of October, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


...1 thereupon referred the claim back to Deputy Commissioner Bird for 
consideration as to its merits. 


On 5th December 1957, the learned Deputy Commissioner submitted to me 
his revised report and recommendation, with his reasons therefor. The claimant 
has been furnished with a copy of the Deputy Commissioner’s report. I have 
also notified her, pursuant to the provisions of Rule of Procedure No. 20, that it 
was necessary for me to make my recommendation subject to deduction of any 
amount which she might receive, or might be deemed to have received, from 
the West German authorities. The claimant has indicated that the maximum 
compensation available from that source will be relatively small and difficult to 
obtain. This contention, of course, will be taken into consideration in the fixing 
of the deductible amount; but, since undue delay would result from postpone- 
ment of my recommendation until I am in a position to assess with reasonable 
certainty the possibilities of potential recovery of compensation from the alter- 
native source, I therefore proceed to make my recommendation on the basis of 
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the information now available, leaving it to the Treasury Board (pursuant to 
War Claims Regulation 4(4)) to determine the portion, if any, of the recom- 
mended payment which should be paid from the War Claims Fund and the 
time at which such portion may be paid... 


Dated this 27th day of August, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9829 
Re: Shaw 


...1. For passage to Crete—$150.00: In respect of this item Captain Shaw 
states that he was taken from Crete for internment in Germany and should 
have been returned to Crete by the German Government but was sent as far as 
England only. I observe that on August 15, 1955, he was advised by this 
Commission that his claim for his fare to Crete is not compensable under the 
War Claims Rules. I agree that such is the case. The position of Canadians in 
foreign countries which either became enemy or enemy-occupied upon or 
after the outbreak of war is normally that legitimately they may be interned 
and their property sequestrated. The Rules provide that the costs incurred by 
interned Canadians in returning to Canada after their liberation from intern- 
ment should be borne by themselves as in the normal case they would be 
returning to Canada eventually. In all such cases that have come to my notice 
the Canadians concerned have either paid their own return expenses directly or 
have repaid the Government of Canada the repatriation costs advanced to 
them. It is possible that Captain Shaw may have had no intention of returning 
to Canada but this would scarcely justify more favourable treatment being 
granted in his case than is provided for Canadians returning to Canada. For 
this reason this part of his claim must be disallowed... 


...It is clear, therefore, that Captain Shaw was the sole and legal owner of 
the property from October 1, 1932, when it was purchased, until June 28, 1948, 
when it was sold. 


I think I should add, also, that the question of ownership after 1941 is 
largely one of academic interest. There is no doubt whatever that Captain 
Shaw was the owner of the property when it was damaged by bombing in May, 
1941, and when it was taken over by the German authority on June 1, 1941. In 
the agreement of sale the right to receive compensation for war losses was 
reserved to him. The house was completely furnished when it was taken from 
him in June, 1941, and only a small part of the furnishings was restored to him. 
He would therefore be eligible to claim compensation for the damage caused by 
bombing, for the loss of the household effects and for the damage done to the 
house during the period of occupation, and whether the sale was effective from 
1942 or 1948 would not materially affect his right to such compensation. For the 
reasons stated, however, I am satisfied that the transfer of the property was not 
effected until 1948. 


...1 observe, however, that on August 15, 1955, Captain Shaw, was advised 
by this Commission that the only basis upon which this rental part of his claim 
could be considered would be if the rentals were collected by the enemy and 
not turned over to him. The Rule then referred to applies to cases in which the 
rentals have been collected by an enemy power and have not been paid over by 
it. This it a different case. Here the property was requisitioned or rented 
by the enemy power and a rental paid which the owner considers insufficient. 
There is, however, a Rule that applies to the circumstances of this case, and 
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that is that where the claim is for loss of use of a property after damage, 
destruction or sequestration or for the time when the owner was interned, and 
the property was restored undamaged after the war, there is no compensable 
loss. This rule is based on the principle that the real loss to a Canadian 
owner of property which was damaged, destroyed or sequestrated in a foreign 
country arose after the war, and that there is no compensable loss where the 
property was restored undamaged. In the present case part of the property (the 
house) was restored in a damaged condition and the remainder (most of the 
household effects) was not restored at all. In these circumstances the owner is 
eligible under the Rules to be compensated for the damage done to the house 
and for the loss of the household effects. He cannot be compensated for loss of 
use but this will at least to some extent be offset by the interest allowable 
under the Rules. Captain Shaw’s claim, therefore, in respect of the occupation 
period, is admissible only in respect of the damage actually caused to the 
property and the loss of the household effects, and for this reason I am 
obliged to recommend that his claim for rent be also disallowed ... 


... My findings, therefore, are that the claimant sustained a loss through 
war damages and the occupation of his house in Canea to the extent of 
$1,204.34, and in respect of the loss of his household effects by reason of war 
operations to the extent of $7,677.40. I find also that his claims in respect of his 
return passage to Crete from Germany, and for loss of rentals from his 
property in Canea, are not admissible under the Rules and I recommend that 
they should be disallowed. 


As I have remarked earlier, this claimant has cooperated fully with this 
Commission in procuring the evidence necessary to establish his claim. In so 
doing he has been obliged to spend a sum of approximately $500 to obtain the 
necessary evidence from Crete, and he has submitted vouchers establishing 
payment of these expenses. The Rule in respect of costs is that no expenses of 
establishing claims should be allowed except such reasonable expenses neces- 
sarily incurred for services performed abroad for the purpose of enabling 
claimants to establish their claims as may be approved by this Commission. I 
am of the opinion that the expenses incurred by Captain Shaw in Greece for 
the purpose of establishing his claim were both necessary and reasonable, and I 
shall recommend that he be granted an award of $500 in respect of these 
expenses... 


August 17, 1956 


(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


Note: Awards confirmed by Chief Commissioner, 11 October, 1956. 


CASE No. 9830 
Re: Evans 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted further argument in support of the 
contention that each of the awards should be increased. 


The principal arguments now advanced by the claimant are: (a) that the 
total amount received by the late Mrs. Evans from the estate of her deceased 
daughter Miss Steele, namely $1,056.40, should not be deducted from the gross 
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compensation payable for the daughter’s death; (b) that the awards should take 
into consideration the depreciation in Canadian currency between 1939 and the 
date of payment. 


The second argument is easily disposed of. The War Claims Rules oblige 
the Commission to assess property losses (except in the Far East) in terms of 
1939 values, and other losses in terms of the dates at which the actual losses 
were incurred. The Commission is precluded from making any allowance for 
inflation or depreciation of currency after the time of such a loss. In no case has 
this Commission recommended compensation for a loss factor resulting from 
inflation or depreciation of currency occurring between the time of loss and the 
time of payment. 


There is, I think, merit in the claimant’s contention that Mrs. Evans’ benefit 
from the estate of her daughter should not be deducted in toto from the gross 
award. The Right Honourable Advisory Commissioner on War Claims recom- 
mended that property accruing to dependents by the will or intestacy of a 
deceased person must be “taken into account” in determining the pecuniary 
loss which the dependent has suffered from the death of the deceased, so that 
the recipient may be compensated on a balance of gains and losses for the 
injury sustained by the death. 


The somewhat indefinite expression “taken into account” is, I think, 
intended to indicate that no specific formula of deduction will be applicable in 
all cases, but that the appropriate ‘‘account” will depend upon the circum- 
stances of each individual case. It may be considered, however, that the 
fundamental principle underlying the deduction of benefits received by a 
dependent from the estate of the deceased is the acceleration of those benefits 
by reason of the occurring of death before the normal time. In other words, it is 
the difference between the value of the benefit at the time when it was received 
and the corresponding benefit which would probably have been received at a 
later date if the deceased had lived out his or her normal span of life. 


The most usual set of circumstances in cases of death claims is where the 
breadwinner of the family, normally older than his wife or children or other 
dependents, has lost his life by an operation of war, and his surviving dependents 
have a longer expectancy of life than had the deceased at the time of his 
death. In that set of circumstances, the acceleration benefit comprises roughly 
the interest factor, and the formula applied by the Commission in each such 
case is the amount received by the dependent from the estate multiplied by 
3%, multiplied by the number of years of life expectancy of the deceased, and 
the result capitalized as at the time of actual receipt of the benefit. Another 
method of reaching approximately the same result is to take the amount of the 
benefit at the time of its receipt, and subtract from it the then present value of 
the same amount or of such other amount as might reasonably have been 
expected to be received by the beneficiary at the end of the period of expectan- 
cy of life of the deceased. Where, however, the beneficiary has a shorter term of 
life expectancy than the deceased, the foregoing formula is not applicable. 


In a case such as the present, the mother had a shorter term of life 
expectancy than had the daughter at the time of her death, and there was 
therefore no actual probability that the mother would ever have enjoyed a 
capital benefit from the daughter’s estate if the daughter had lived out her 
normal period of life expectancy. This absence of probability is accentuated by 
the fact that Mrs. Evans died a little more than two years after the death of her 
daughter. Mrs. Evans’ death therefore practically eliminated the possibility that 
either she, or her estate, would ever have received a capital benefit under the 
will or intestacy of Emma Blanche Steele. The situation therefore appears to be 
stated almost correctly by saying that Mrs. Evans received a capital benefit 
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from her daughter’s estate in the sum of $1,056.40, which she (or her estate) 
would never have received if Emma Blanche Steele had lived for the normal 
period of her expectancy of life. 


There remains, however, the possibility that Miss Steele might not have 
married, had she lived out her life expectancy, and that some, at least, of the 
beneficiaries of her estate might ultimately have been (in some degree) the 
same individuals as those benefitted by the will of her mother. With this rather 
remote probability in view, I am disposed to estimate the acceleration value of 
the benefit received by Mrs. Evans from the estate of her daughter as being 
three-quarters of the amount received, rather than the total sum. This means 
that the deduction for acceleration would be $792.30. Deducting this amount 
from $1,985.50, we arrive at a net award on the death claim of $1,193.20. 


There should, I think, be a slight adjustment in the interest arrangement 
as to the death award for the benefit of Mrs. Evans’ estate. She would be 
entitled to interest on the gross award of $1,985.50 from the date of her 
daughter’s death until the mesne date of receipt of benefits from her daughter’s 
estate, which I would fix at 9th September 1940. 


As to the failure of Miss Steele’s estate to claim compensation from the 
United Kingdom Government for loss of her personal belongings, I do not wish 
to be taken as subscribing to the opinion of the learned Deputy Commissioner 
that neglect or default in the making of a claim against an alternative source of 
compensation implies on the part of the claimant some knowledge of the source 
from which compensation could be obtained. In almost all cases, the Commis- 
sion has held that there is an onus on the claimant to discover, by reasonable 
inquiry, what alternative sources of compensation (if any) are available. The 
Single exception to that rule is the case of the gratuitous payments made to 
“Athenia” victims by the Government of the United Kingdom. I would agree 
with the learned Deputy Commissioner that this claimant should be excused for 
failure to make the alternative claim, but I would base that decision on the 
reason set forth in CASE No. 2017—Miss Gladys M. Crowley. 


With the foregoing variations, I approve the report of the Deputy Commis- 
Sioner, and I therefore recommend that there be paid the following sums for 
distribution in accordance with the terms of the respective wills concerned: 


(a) To Arthur W. Rogers, as Executor of the estate of Emma Rogers Steele 
Evans, $1,193.20 as an award for pecuniary loss suffered by the late Mrs. Evans 
through the death of her daughter, Emma Blanche Steele, at the sinking of the 
S.S. “Athenia’, such payment to be in order of Priority No. (1-2) and to bear 
simple interest from 3rd September 1939 at 3% per annum; 


(b) To Arthur W. Rogers, as Executor of the estate of Emma Rogers Steele 
Evans, simple interest on $792.30 at 3% per annum from 3rd September 1939 
to 9th September 1940, being the estimated mesne date of the receipt of benefits 
from the estate of Emma Blanche Steele, such payment also to be in order of 
Priority No. (1-2). 

(c) To Arthur W. Rogers, as Executor of the estate of Emma Blanche 
Steele, $450.00 as an award for loss of property by the late Miss Steele at the 
sinking of the S.S. “Athenia’”’, such payment to be in order of Priority No. 3(a) 
and to bear simple interest from 3rd September 1939 at 3% per annum. 


Dated this 29th day of October, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9834 
Re: Stoddart 


....The claimant is naturally disappointed that the recommended award is not 
sufficient to enable her to replace the lost articles with goods of a similar nature 
at presently prevailing prices. It must, however, be remembered that the War 
Claims Fund does not aim to provide full compensation in the sense of 
replacement value. The compensable value which the Commission is bound to 
apply is the reasonable market value on a pre-war scale. It is the experience of 
the Commission that the market value of consumer goods, however new and in 
however good condition they may have been, was substantially below the 
actual cost or the actual value to the owner. I have carefully examined the 
various inventories filed by the claimant in the present case, and am of the 
opinion that the estimate reached by the learned Deputy Commissioner Bird is 
fully in line with estimates of value reached in other similar cases. As the 
learned Deputy Commissioner’s estimate was reached after careful considera- 
tion on the basis of an oral hearing, it would be improper for me to attempt to 
Vaty- it. 


Dated this 29th day of November, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9840 
Re: Nielsen 


On the basis of documentary evidence on file, and of oral evidence taken 
before Special Examiner Michael A. Havelock, a report was submitted to me on 
14th March 1957 by Deputy Commissioner Francis. 


The learned Deputy Commissioner found that the claimant was a Canadian 
national at all relevant times and is therefore eligible to claim compensation 
under the War Claims Rules. He was not, however, satisfied with the available 
evidence of ownership of the property concerned or of quantum of war damage 
sustained. He therefore recommended that the claim remain in abeyance until 
more cogent evidence could be available, for instance in the form of a disposi- 
tion of the claim pending before the German War Damage authorities. 


Unfortunately, and apparently through no fault of the claimant, the claim 
in Germany has not yet been settled, and there appears to be no prospect of its 
early determination. 


The only possibly valid portion of the claim is that which concerns the 
claimant’s alleged one-quarter interest in a Berlin apartment house known as 
No. 4 Sachsenwaldgasse. Though the evidence of the claimant’s ownership and 
of the extent of damage to the property is far from being satisfactory, I am of 
the opinion that an inference may properly be drawn that Mrs. Nielsen was the 
owner of a one-quarter share of the property in 1943, when it was damaged by 
operations of war, and that the quantum of the war damage may fairly be 
estimated at $16,000.00. Of that amount, the claimant would be entitled to a 
one-quarter share, or $4,000.00. 


As to expenses, it must be remembered that the War Claims Rules do not 
permit reimbursement of legal or other costs incurred in Canada. It is, howev- 
er, apparent that the claimant incurred some expense in Germany in connec- 
tion with the preparation of her claim. It is difficult to assess with accuracy the 
amount which was expended in procuring evidence relevant to the branch of 
the claim which has been established, but I would estimate such amount in the 
sum of $50.00. 
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I accordingly recommend that the claimant be paid: 


(a) $4,000.00 as an award for damage to property in West Berlin, such 
payment to be in orders of Priority Nos. 3(a) and 3(b) and to bear simple 
interest from lst January 1946 at 3% per annum; 


(b) $50.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish her 
claim, such payment to be without interest but not to be taken into account for 
priority purposes. 


As I have already indicated, this is a case in which payment in respect of 
the claim may be or could have been made from a source other than the War 
Claims Fund, and therefore the claimant would receive, or would be deemed to 
have received, at least a partial “compensation otherwise provided for’. I am, 
however, of opinion that undue delay would result from postponement of my 
recommendation until I might be in a position to assess with reasonable 
certainty the possibilities of recovery of compensation from such other source. I 
therefore proceed to make my recommendation on the basis of the information 
now available, leaving it to the Treasury Board (pursuant to War Claims 
Regulation 4(4)) to determine the portion, if any, of the recommended pay- 
ment which should be paid from the War Claims Fund and the time at which 
such portion may be paid. 


Dated this 6th day of May, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9842 
Re: Balcer 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


On examination of the facts in this case, however, I have come to the 
conclusion that, in addition to the award recommended by the learned Deputy 
Commissioner, the claimant is entitled to further consideration in respect to the 
computation of satisfaction otherwise provided for. The learned Deputy Com- 
missioner has converted the amounts received from The Netherlands Govern- 
ment into Canadian funds as at 30th June 1939, and has then deducted the 
Canadian equivalent so as to result in adjustment of interest from the same 
date. 


The formula adopted by the Commission is that compensation from an 
alternative source should be converted into Canadian currency as at the date or 
dates of its receipt, and that interest in respect of such alternative compensa- 
tion should also be adjusted as from the date or dates of payment. The 
Department of Finance has certified that the Canadian equivalents of the 
amounts in Dutch florins converted at the dates of their respective payments 
would total $1,695.04. 


With the foregoing variation, I approve the report of the Deputy 
Commissioner. 
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I therefore recommend that the claimant be paid $4,430.93 as an award for 
loss of property in The Netherlands, such payment to be in orders of Priority 
Nos. 3(a) and 3(b), and to bear simple interest from 1st January 1946 at 3% 
per annum; subject to deduction of $1,695.04 received from the Government of 
The Netherlands, with interest adjustment from an estimated mesne date of 1st 
September 1951. 


Dated this 26th day of February, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9853 
Re: LaF leche 


... The learned Deputy Commissioner finds that the late General LaFleche “who 
was not in the habit of giving much attention to matters of this kind, would 
have been equally unaware that he could file a claim in France’. Also “that 
General LaFleche had not even inquired of the Government of Canada in 
respect of compensation for his loss’. The learned Deputy Commissioner con- 
cludes that if the late General was completely unaware that he could file a 
_ claim with the French authorities, the present claimant should not be penalized 
for his neglect to do so. In all similar cases, I have held that ignorance of the 
availability of an alternative source of compensation, resulting from the ab- 
sence of any inquiry whatever, does not excuse the claimant for his failure to 
avail himself of compensation otherwise provided for. This is therefore appar- 
ently a case in which payment in respect of the claim may be or could have 
been made from a source other than the War Claims Fund, and therefore the 
claimant would receive, or would be deemed to have received, at least a partial 
“compensation otherwise provided for’. I am, however, of opinion that undue 
delay would result from postponement of my recommendation until I might be 
in a position to assess with reasonable certainty the possibilities of recovery of 
compensation from such other source. I therefore proceed to make my recom- 
mendation on the basis of the information now available, leaving it to the 
Treasury Board (pursuant to War Claims Regulation 4(4)) to determine the 
portion, if any, of the recommended payment which should be paid from the 
War Claims Fund and the time at which such portion may be paid... 


Dated this 26th day of March, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9854 
Re: Roggenburg 


...Under The War Claims Rules, allowable costs are strictly limited to reason- 
able expenses necessarily incurred for services performed abroad for the pur- 
pose of enabling claimants to establish their claims. In the present case, the 
claimant was obviously obliged to incur some expenses abroad, but the evi- 
dence does not establish the exact amount of such expenditures. He apparently 
made a voluntary payment to some of his friends who performed gratuitous 
services for him, and paid a substantial amount for law stamps. He also 
undertook a voyage to Austria, but the Commission has invariably rejected 
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claims for reimbursement of travelling expenses incurred by claimants. On a 
careful consideration of the materials on file, I would estimate the total com- 
pensable expenses at $100.00, and would recommend that the claimant be 
reimbursed to that extent... 


Dated this 8th day of October, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9857 


Re: N. M. Paterson & Sons Limited 


...While there appears to be some merit in the claimant’s contention, I should 
hesitate to accept the admittedly expert testimony of Mr. Pierot at its full face 
value. In my opinion, the actual market value of the ships might properly be 
placed somewhere between the valuations (based on insurance) adopted by the 
learned Deputy Commissioner Hyndman and those estimated by Mr. Pierot. As 
the intervening field is one which does not admit of exact mathematical 
calculation, I am inclined to fix valuations midway between those of the Deputy 
Commissioner and those of the expert appraiser. This basis would, however, 
work against the interest of the claimant in the case of the Kenordoc, as the 
estimate of the claimant’s expert is lower than the valuation fixed by the 
Deputy Commissioner, and must therefore be adopted... 


Dated this 11th day of December, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9859 
Re: Young 


...As to the award for loss of property, the late Mary Catherine Young 
apparently died intestate; and I agree with the evident conclusion of the 
learned Deputy Commissioner Francis that, in view of the smallness of the 
award, the length of time elapsed, and the unlikelihood of any outstanding 
claims affecting the estate, the award may properly be paid to the claimant (as 
sole beneficiary under the laws of Newfoundland), without the intervention 
of formal administration. 


Strictly speaking, there should be deducted from the capitalized value of 
the annuity recommended by the learned Deputy Commissioner as a ‘‘death” 
award, the acceleration value of the amount of the property award. Owing, 
however, to the smallness of the property award, it is arguable that the 
claimant might have received a larger property benefit from the deceased’s 
estate if she had lived longer. 


For that reason, as well as for the reason that the amount of the “death” 
award is relatively modest, I would recommend that in this case no deduction 
be made on account of accelerated property benefit received... 


Dated this 3rd day of May, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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...I have reached the conclusion that in the present case there is evidence 
that the death of the deceased caused a general dislocation of arrangements in 
the family to which the deceased belonged. As a consequence there appears to 
have been a resulting pecuniary loss in addition to that for which specific 
compensation has been awarded pursuant to my previous Report. It is, of 
course, difficult to compute the quantum of such pecuniary loss with any degree 
of arithmetical accuracy; but, putting myself in the position of a jury in an 
ee civil case, I am inclined to estimate it in the additional amount of 
DU0.00te- 


Dated this llth day of December, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9860 
Re: Acker 


This claimant claims, jointly with her husband Walter Raymond Acker, 
compensation for loss of property in Belgium alleged to be due to war opera- 
tions. A preliminary question arises as to the national status of the claimant 
Lea Acker, who was born in Belgium and was not admitted to Canada for 
permanent residence prior to 6th July 1940. At the time of her marriage on 
18th October 1916, the claimants were in England, where the husband was 
serving in the Canadian Army Medical Corps. Subsequently, the husband was 
employed in Belgium as a representative of General Motors Limited. He accom- 
panied his wife and daughter to Canada in 1940, and served with the Canadian 
Legion War Services from September 18 in that year until January 1946. In the 
following month he returned to Belgium to resume his employment with 
General Motors. 


In addition to the periods spent in the Canadian Forces in World War I, 
and the period during which Mr. Acker served with the Canadian Legion War 
Services in World War II, he and his wife visited Canada in 1923, 1951, and 
1954, for the purpose of visiting relatives in Canada. Mr. Acker maintains that 
his domicile is still at Nictaux Falls in the Province of Nova Scotia, the place of 
his birth. 


The circumstances of the case strongly support Mr. Acker’s contention that 
he has at all times retained his domicile of origin in Canada. That being the 
case, his wife, who became a British subject on their marriage, would 
automatically adopt her husband’s domicile at the time of their marriage in 
1916. I am therefore of the opinion that throughout World War II Mrs. Acker 
was a British subject having a common law domicile in Canada. She is 
certified by the Department of Citizenship and Immigration as having acquired 
the status of Canadian citizenship within the meaning of Section 9(1)(d) of the 
Canadian Citizenship Act on Ist January 1947. 


I accordingly recommend that the claimant Mrs. Lea Acker be considered 
as having had Canadian status within the meaning of the Canadian War Claims 
Rules at all relevant times, and therefore as being eligible in this respect to 
prosecute a claim against the Canadian War Claims Fund. 


Dated this 24th day of October, A.D. 1956. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


656 THE WAR CLAIMS COMMISSION 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimants have been furnished with a copy of the Deputy Commis- 
sioners’ report. I have also notified them, pursuant to the provisions of Rule of 
Procedure No. 20, to the effect that since the date of the Deputy Commissioner’s 
original recommendation, further information has become available to the 
Commission regarding the amounts of compensation awarded by the Belgian 
authorities. This new information requires some modification of the awards 
computed by the learned Deputy Commissioner. 


The ‘substance of the proposed modifications may best be explained by 
quoting from my notice to the claimants dated 4th February 1959: 


“The formula applicable in such cases is the 1939 value of the property 
lost (with deduction for depreciation up to the time of actual loss), plus 
simple interest from Ist January 1946, minus the Canadian equivalent of 
compensation received from other sources computed at the rate of 
exchange prevailing at the times of the other awards, with interest adjust- 
ment on the alternative awards from their respective dates. 


re: Claim of Mrs. Lea Acker 


The Belgian Ministry of Public Works and Reconstruction has advised 
us that on 12th November 1957 Mrs. Acker received 279,000 francs in 
bonds, reimbursement of 1,260,000 francs on rebuilding credit, and 56,563 
francs as a credit at her disposal on furnishing proof of the use made of the 
said balance. 


The Canadian equivalent of the Belgian award is $30,603.41. It may 
seem strange that this amount exceeds the capital of the compensation 
recommended by the Deputy Commissioner for the same items. The dis- 
crepancy is due to the fact that the Belgian award is computed on replace- 
ment cost, whereas the award from the War Claims Fund is based on 1939 
market values. On the other hand, it will appear that when the interest is 
computed on the Canadian award, there will remain a substantial balance 
going to Mrs. Acker. 


The application of the usual formula will give her $26,492.00, plus 
simple interest at 3% from lst January 1946 to 12th November 1957, (or 
roughly $9,000.00), minus $30,603.41. 


re: Walter Raymond Acker 


The restatement on the basis of the usual formula will give approxi- 
mately the same result as that estimated by the learned Deputy Commis- 
sioner. Mr. Acker would receive $23,137.00, with simple interest at 3% 
from 1st January 1946 to (say, Ist July) 1948, minus $5,153.26 received 
from the Office Mutuelle d’Aide, plus simple interest at 3% on the balance 
of capital from 1948 to 24th September 1957, minus $5,896.19 received 
from the Belgian Government, plus interest on the balance of capital to 
date.” 


The claimants have expressed themselves as accepting the modified awards 
on the basis outlined in the notice from which I have quoted. 


With the suggested modifications, I therefore approve the report of the 
Deputy Commissioner. 
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I accordingly recommend that there be paid to the claimants respective- 
ly as awards for losses of property in Belgium, the following amounts: 


(a) to the claimant Walter Raymond Acker $23,137.00, such payment to be 
in orders of Priority Nos. 3(a) to 5 inclusive, and to bear simple interest from 
Ist January 1946 at 3% per annum; subject to deduction of $5,153.26 received 
from the Office Mutuelle d’Aide, with adjustment of interest from an estimated 
date of Ist July 1948; and subject to further deduction of $5,896.19 received 
from the Government of Belgium, with adjustment of interest from 24th 
September 1957, (being the mesne date of such receipt). 


(b) to the claimant Mrs. Lea Acker $26,492.00, such payment to be in 
orders of Priority Nos. 3(a) to 5 inclusive, and to bear simple interest from 1st 
January 1946 at 3% per annum; subject to deduction of $30,603.41 received or 
available from the Government of Belgium, with interest adjustment from 
12th November 1957. 


Dated this 31st day of March, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9868 
Re: West 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted further argument in support of the 
contention that the Deputy Commissioner’s recommendation should be reversed 
and an award recommended. 


The claimant stresses particularly the unfairness resulting from the Com- 
mission’s requirement of substantial evidence of ownership, loss and value of 
property in Hungary, under circumstances which make it impossible for such 
evidence to be now obtained. The claimant contends that, if this requirement 
had been brought to his attention in the years immediately following the war, 
he could have obtained the necessary documents and corroboration, but that 
intervening events have made the procuring of such evidence impossibe. 


It must be remembered that payments under the War Claims Rules are in 
the nature of ex gratia awards, and that until 1952 it was not certain what 
funds, if any, would be available for the compensation of war losses by 
Canadians. It was therefore necessary to defer the commencement of adjudica- 
tion until the existence and extent of available funds could be estimated with 
reasonable certainty. This Commission was not appointed until 23rd October 
1952, and is bound to conduct its proceedings in accordance with the War 
Claims Rules, which place on each claimant the necessity of establishing his 
ownership and loss of property by reasonably convincing evidence. 


The claimant suggests that the best he could now possibly procure might 
be an affidavit of his former representative in Hungary respecting the disposi- 
tion of his property there. In the circumstances, I am doubtful if such an 
affidavit, even if obtainable, would sufficiently clarify the unusually difficult 
situation prevailing in connection with the present claim. The claim is for the 
loss of goods which the claimant left in Hungary when he came to Canada in 
1924. Apart from the items of jewellery, which under the War Claims Rules 
and the Rules of Procedure require substantial corroborative evidence as to 
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ownership, value and loss, the claimant states that he left his personal belong- 
ings stored in a basement under the bachelor apartment which he had occupied. 
The continued existence, condition, and value, as well as the circumstances of 
the loss, of goods left in a basement in Hungary twenty years before their 
alleged confiscation would require evidence of the most complete and cogent 
nature. 

Having reviewed the Deputy Commissioner’s report, I cannot see how he 
could have done otherwise than to recommend the disallowance of the claim. 


I therefore approve the Deputy Commissioner’s report without variation, 
and I recommend that this claim be disallowed. 


Dated this Ist day of May, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9869 
Re: Kahn 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review, Messrs. Beckett and Beckett, his solicitors, have submitted 
an elaborate and well-reasoned written argument, supplemented by an oral 
presentation made by Mr. G.G. Beckett before me, in support of the contention 
that the Deputy Commissioner’s recommendation should be reversed and an 
award granted. 

The claim respecting property No. (2), as it is referred to in the Deputy 
Commissioner’s Report, arising from alleged inadequacy of compensation under 
a pre-war municipal expropriation obviously cannot be entertained as a loss 
compensable under the War Claims Rules. 


As to damage to property No. (1), Messrs. Beckett rely principally on the 
contention that the Commission should determine the ownership of the 
damaged property at the time of the damage on the basis of the law respecting 
its title at the date of the enactment of the War Claims Rules. In other words, 
the Commission should recognize the retroactive effect of Military Law No. 59 
and other post-war enactments and measures so as to nullify ab initio the effect 
of pre-war confiscation by the German State. 


A similar argument has been presented in such cases as CASE No. 1486—Re: 
Whitehead, and CASES Nos. 9890 and 9891—Re: Lourie. After careful consider- 
ation of the merit of Messrs. Beckett’s arguments, I am of the opinion that the 
result must be the same in the present case. 


I feel bound to follow the formula of interpretation of the War Claims 
Rules adopted by the Commission as the result of careful consideration at a 
series of meetings of the Deputy Commissioners, and subsequently applied in 
such cases as CASE No. 1486—Re: Whitehead, Case No. 9770—Re: West, CASE 
No. 9798—Re: Mahler et al., and CASES Nos. 9890 and 9891—Re: Lourie. That 
formula is to the effect that the ownership of a claimant must be determined as 
at the time of war loss or damage; that previous confiscatory measures enacted 
and carried out by a government recognized by Canada as the de facto 
government of the country of the situs must be recognized as divesting the 
ownership of a claimant; and that the Commission cannot give effect to post- 
war restoration measures as retroactively revesting the ownership at times 
including the date of war loss or damage. 
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I am free to admit that this formula of interpretation is not clear of 
difficulties, but I have most carefully considered and reconsidered it during the 
past 17 months, and I am still convinced that, on balance, the interpretation 
recommended by the Deputy Commissioners is the proper one, and that I have 
no alternative but to confirm disallowance of the present claim. 


Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 


I accordingly recommend that this claim be disallowed. 


Dated this 28th day of July, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9870 
Re: Heller 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. She has subsequently presented an unsworn statement from a “lawyer 
and notary” in Dresden furnishing some supplementary information regarding 
the property concerned. 


The certificate indicates that the property was “most likely destroyed on 
13/14 February 1945 by a bombing attack.” It goes on to say that Mr. Rudolf 
Basch (the claimant’s father) was recorded as owner; that the ownership of the 
property was transferred to the German Reich during the war; that there were 
a mortgage and two annual rent charges on the property; that the property 
now belongs to the City of Dresden, which is rebuilding it. 


The certificate unfortunately does not assist the claimant, but rather detracts 
from any speculations which might have been made in her favour. The 
property was apparently owned by her father and was transferred to the 
German Reich during war time, presumably before she became a Canadian 
national on 8 December 1944, and certainly before the supposed bombing in 
February 1945. At the time of the bombing, neither the claimant nor her 
father was the owner of the property concerned, and the claimant can therefore 
not be held to have suffered a compensable loss under the provisions of the War 
Claims Rules. 


I have accordingly no alternative but to approve the report of the Deputy 
Commissioner without variation, and I recommend that this claim be 
disallowed. 


Dated this 16th day of June A.D., 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9871 
Re: Lee 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 


660 THE WAR CLAIMS COMMISSION 


It would appear that this claimant received exceptionally severe treatment 
during his period of custody as a prisoner of war. There is evidence that he was 
obliged to work in a coal mine in Poland for about three months, and after a 
short hospitalization for diphtheria was transported by box car for two days. 
Also that he was forced to do hard labour at an old brick factory for two weeks, 
with starvation diet and kickings and beatings with rifles of the guards. The 
official D.V.A. record indicates that he suffered from malnutrition, gastro- 
enteritis, and loss of weight. 

I am of the opinion that the evidence in this case justifies an award in the 
normal maximum amount of $267.00. 

With the foregoing variation, I approve the report of the Deputy Commis- 
sioner, and I recommend that the claimant be paid $267.00 as an award for 
maltreatment of himself whilst a prisoner of war in Europe, such payment to 
be in order of Priority No. (1-2). 


Dated this llth day of December, A.D. 1956. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9873 
Re: Voros 


This claim is for an award of compensation in the sum of $1,082 for 
damages to real and moveable property located at Nagyatad, Hungary. 
... The evidence produced regarding the war damages sustained by the proper- 
ty described as No. 66 Gyar Street is somewhat conflicting. The estimates of the 
builder, Janos Molnar, show that the damages were caused by grenades, land 
mines and air pressure and that certain window frames were removed by the 
Germans. The claimant’s grandfather, however, in a letter dated February 1, 
1947, to the claimant’s father, states that “the entire damage caused by the war 
was two near hits from field pieces and other (damage) was caused to the 
roofing from small arms fire.” It would seem, therefore, that any damage that 
would have been caused to the property by two near hits from field pieces and 
to the roofing by small arms fire would have been slight. In the same letter the 
grandfather also states: 


“The Russians came here in 1945 and occupied the house rent free till 
December and stole everything removable. They broke open the attic and 
stole 18 grain bags and 30 kilogrames of flour...The Russians broke up 
cement flooring in the kitchen by cutting wood on it. They removed the 
entire electrical installation from the house, also door handles with every- 
thing else made of brass...Later the Russians smashed bedsteads and 
chests of drawers and used them for kindling. ..When these troops finally 
did leave the area they took away five mattresses as ‘cost of liberation’.”’ 


It would seem from the above that most of the damage was caused by the 
Russians rather than the Germans. If such is the case it would have been 
sustained after the German withdrawal, that is to say, toward or after the end 
of the war. This seems to be confirmed by the statement of the grandfather to 
the effect that the Russians came in 1945 (he does not say in what month) and 
remained until December of that year. In these circumstances, it is impossible 
to say when the damages were sustained. As I have already observed, the 
damages from actual war operations must have been slight and the property 
could not then have been seriously damaged. I cannot understand, moreover, 
why the Germans should remove window frames from their settings unless 
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there was ‘some reason for them doing so that has not been explained. That the 
property was not seriously damaged by war operations is shown by the 
evidence that it was subsequently occupied by five families and two sub-ten- 
ants. The Commission has been informed that Somogy county, which includes the 
city of Nagyatad, was occupied by the Third Ukrainian Army at the beginning 
of 1945 and remained in Russian hands. This information, however, is of little 
help in establishing when the losses in respect of which the claimant seeks 
compensation were actually sustained. It is for the claimant to establish that 
the damages were sustained during the period of the war and not later than 
May 8, 1945, and this he has failed to do. 

Having very carefully considered all of the circumstances I am regretfully 
obliged to find that the claimant has failed to establish his claim and, this being 
the case, I am obliged to recommend that it should be disallowed. 

I observe that as part of his claim the claimant claims compensation for the 
theft and destruction of certain unspecified furnishings. No evidence has been 
produced as to what these furnishings consisted of nor when they were stolen 
and destroyed. It may be that these are the furnishings referred to by the 
grandfather in his letter of February 1, 1947, but as I have already remarked it 
is impossible from the evidence before us to establish whether these happenings 
occurred prior to or subsequent to May 8, 1945, the date of the termination of 
hostilities. I am therefore obliged to recommend that this part of the claim 
should also be disallowed. 


December 4, 1956. 


JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


Note:—Disallowance confirmed on review by Chief War Claims Commis- 
sioner, 18th March, 1957. 


CASE No. 9875 
Re: Frost 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation on this claim, with his reasons therefor. 

As the claimant’s father was born in Canada and had not become an alien 
at the time of the claimant’s birth, and as the claimant was a minor throughout 
the period of her internment, she was at that time a Canadian under the 
provision of qualification (ii) (a) on page 24 of the Report of the Advisory 
Commission on War Claims. She is also certified by the Department of Citizen- 
ship and Immigration to be a natural-born Canadian citizen, pursuant to 
Section 4 (1) (0) of the Canadian Citizenship Act. She therefore had Canadian 
national status at all relevant times. 

Having reviewed the Deputy Commissioner’s report, I approve his recom- 
mendation without variation, and I recommend that the claimant be paid 
$1,128.00 as an award for maltreatment of herself whilst a civilian internee in 
the hands of the Japanese, such payment to be in order of Priority No. (1-2). 

It is noted that the claimant’s father and family are indebted to the 
Government of Canada in the sum of $2,546.51, re advances for subsistence and 
transportation expenses during World War II. This Commission has no jurisdic- 
tion to determine how much of that indebtedness is applicable to the present 
claimant. 


Dated this 19th of February, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9876 
Re: MacDonald 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. I have also notified the claimant, under the provisions of Rule of 
Procedure No. 20, that I consider it necessary to reverse the Deputy Commis- 
sioner’s recommendation, and to recommend disallowance of her claim for the 
reasons set out hereinafter. The claimant has not submitted any presentation in 
reply to the notice of intended disallowance. 

The learned Deputy Commissioner obviously entertained considerable 
doubt as to whether the claimant could be considered a Canadian within the 
meaning of the War Claims Rules at the time of her internment. He considered, 
however, that he was bound by an earlier decision of the Commission in CASE 
No. 9504—Re: Alice Renee Hackett, which had been followed in CasE No. 
1469—Re: Marjorie Barton. But it will be seen that the cases of Mrs. Hackett 
and Mrs. Barton were entirely different from the case of the present claimant. 
Mrs. Hackett’s husband was a British subject domiciled in Canada during the 
time of her loss, and she was therefore considered by the Commission to have 
adopted her husband’s domicile at common law, and consequently to have been 
eligible as a Canadian national under Qualification (vi) on p. 24 of the Report of 
Advisory Commission on War Claims. 

The present claimant was born in the Philippine Islands in 1905, and before 
her marriage was a Spanish national. Her husband was born at Summerside, 
Prince Edward Island, and the claimant is certified by the Department of 
Citizenship and Immigration to have become a British subject through her 
marriage to a natural-born Canadian in 1928. As she was admitted to Canada 
for permanent residence on 7th May 1945, the Department further certifies that 
on 19th June 1953 she had the status of a Canadian citizen under the provisions 
of Section 9 (i)(c) of the Canadian Citizenship Act. 

The claimant’s husband went to live in the Philippine Isiands in 1924. With 
the exception of a few months spent in the United States and Canada in 1937, 
and a short visit to Canada in May 1945, he resided in the Philippines from 
1924 until August 1945, when he became a permanent resident of the United 
States. In a letter to the Secretary of State for External Affairs dated 18th 
September 1947, Mr. MacDonald stated he was domiciled in the Philippine 
Islands for approximately 20 years. His status at the time of the claimant’s 
internment was apparently that of a native-born Canadian with domicile in the 
Philippine Islands. 

As Mrs. MacDonald had not at that time been admitted to Canada for 
permanent residence; and as she cannot be considered to have then adopted her 
husband’s Canadian domicile at common law, because he was not domiciled in 
Canada; she cannot be eligible as a Canadian national at the time of her 
internment by reason of any of the qualifications laid down on p. 24 of the 
Report of the Advisory Commissioner. 

In order to be considered a Canadian, within the meaning of the War 
Claims Rules, at the time of her internment, the claimant must not only have 
been a British subject, but either (a) she herself must have been landed in 
Canada for permanent residence, or (b) she must have adopted at common law 
a domicile in Canada possessed by her husband at the time. Neither of these 
requisites appears to have been complied with, as the claimant had never come 
to live in Canada and, according to her husband’s own statement, he was 
domiciled in the Philippines for 20 years. The claimant’s status at the time of 
internment would apparently be that of a British subject domiciled in the 
Philippine Islands. 
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For the'foregoing reasons, I see no alternative but to reverse the recom- 
mendation of the learned Deputy Commissioner, and I therefore recommend 
that this claim be disallowed. 


Dated this 14th day of May, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9878 
Re: St. Redempteur 

Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials, though expressing 
some disappointment that the recommended award is smaller than the amount 
which the claimant had hoped to receive. 

Some little difficulty is caused in the present case by the state of the titles 
to the damaged properties, which the learned Deputy Commissioner accepts as 
being sufficiently established. The legal title was apparently not vested in the 
claimant owing to a French law in force in Indo-China which prevented 
Religious Corporations, unless incorporated under French law, from holding the 
title to immovable property. For that reason, the formal title to the property 
was held by an Administrative Council constituted of the Bishop of Saigon, and 
two Indo-Chinese Fathers of the Order. 

The case should, I think, be distinguished from CasE No. 3061—Re: 
Dominican Sisters, in which I held that the claimant had not established a legal 
or equitable title to the property lost or damaged in Japan. In that case, 
however, although the claimant had made substantial monetary contributions 
towards the Mother Congregation of the Dominicans in France for the purpose 
of building up and maintaining missionary properties and carrying on mission- 
ary enterprises, it was evident that such contributions were not earmarked for 
acquisition of ownership in the property concerned or in any specific property. 
In the present case, on the other hand, not only had the claimant congre- 
gation advanced the money for the purchase of the specific properties con- 
cerned, but it was regarded throughout as being the actual owner of the 
property in a relationship analogous to equity. This viewpoint is to some extent 
confirmed by the fact that on 7th February 1941 the General Government of 
Indo-China issued an Ordinance substituting three Canadian members of the 
claimant Order for the previous members of the Administration Council. 
Whether, or not, the Government of Indo-China had constitutional authority to 
issue such an Ordinance, its fact is evidence of the prevailing understanding 
respecting the ownership of the properties concerned. It also appears that the 
claimant Order presented a claim for compensation in Indo-China, but that the 
claim was rejected on the ground that the property was owned by the 
Redemptorists, who were a foreign organization. 

I therefore agree with the conclusion of the learned Deputy Commissioner 
that the title to the damaged properties has been sufficiently established to 
conform with the intention of the War Claims Rules. 

As I have already indicated, the claimant presented, or at least proposed, a 
claim for compensation from the Indo-Chinese authorities. Legislative provision 
had been made to compensate for war losses sustained in Indo-China during 
World War II, but such compensation was apparently not available to Canadian 
claimants because the Franco-Canadian Agreement on War Damages of 27th 
September 1947 does not apply to Indo-China. I am therefore inclined to the 


664 THE WAR CLAIMS COMMISSION 


view that the claimant was not eligible for compensation from a source other 
than the Canadian War Claims Fund, and that therefore no deduction may be 
made for compensation otherwise provided fOr: 

Having reviewed the Deputy Commissioner’s report, I approve his asia 
and recommendation without variation. 

I therefore recommend that the claimant be paid $32,000.00 as an award 
for loss of property in Indo-China, such payment to be in orders of Priority 
Nos. 3(a) to 6(a) inclusive, and to bear simple interest from lst January 1946 
at 3% per annum. 


Dated this 8th day of December, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASES No. 9879 AND 9901 
Re: Canadian Pacific Railway Company 


Deputy Commissioner Hyndman has submitted to me four reports on the 
above noted claims, setting forth his findings and recommendations, with his 
reasons therefor. 

The claimant has been furnished with a copy of each report and has 
advised that the awards recommended are satisfactory. 

A question might arise as to the availability of ‘“‘satisfaction otherwise 
provided for’’ in respect of the losses occurring in West Germany and in the 
Philippines. Apparently, however, juridical persons such as corporations are 
not eligible to claim in West Germany (Law of Equalization of Burdens, part 
III, article 229, paragraph (2), and corporations organized under the laws of 
foreign countries are not eligible to claim from the Philippine Commission. 
There would apparently, therefore, be no alternative compensation available in 
any of the countries in which the claimant’s losses arose. 

Having reviewed the reports of the Deputy Commissioner, I approve them 
without variation. 

As the Canadian Pacific Steamship Company is a wholly-owned subsidiary 
of the claimant, but is not a Canadian company within the meaning of the War 
Claims Rules, the Steamship Company is not eligible to press a claim in its own 
right. All the claims must therefore, as the learned Deputy Commissioner 
intimated, be consolidated for purposes of priority rating. 

The consolidated awards may be summarized according to the following 
tabulation: 


Canadian Pacific Railway 


CPETIAVAT Ve ergecact hats etek eke cee hee ey ai et tease), eae $18,694.73 
OLA, cate sans ctisus tie tem ete tan ete te oe ocd cosa cae de a eee 5,000.00 
EOI? INOS eee poss ce reat Ete uae cot ee cece er eae 2,000.00 
PO TO DINGS ete cn phat neers cette caro ie ee kee 2,100.00 
CULV TLTEN a eeteite Gaye etc Velcade SEER Mere fel ihe. cs eae Tene eee 2,000.00 
(3 $29,794.73 
Canadian Pacific Steamship Company 
PLOTS CON Se cet ec eee ea en Cm net eae rey is Paar icy idl 
less ACIIStIMeNT OL CONVEISION ©... +4) (ot ee 28.93 
32,216: 76 
Stippiementary aWald, vite cee ee es ce oD. 220.00 
Additional supplementary award’ ...:........ 2,100.00 


$99,336.51 
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I accordingly recommend that the claimant, Canadian Pacific Railway 
Company, be paid $99,336.51 as an award for loss of property on land in 
Europe and in the Far East, such payment to be in orders of Priority Nos. 3(a), 
3(b), 4(a), 4(b), 5, 6(a) and 6(b) and to bear simple interest from lst January 
1946 at 3% per annum. 


Dated this 11th day of December A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9880 

Re: Brault 

... The Claimant ridicules the suggestion that the effects of privations suffered 
during a period of “escape”? cannot form the basis of a claim for compensable 
personal injury. Such, however, is the provision of the relevant law. In order 
to be compensable under the War Claims Rules, personal injury must have been 
caused by maltreatment or by an actual operation of war; privations during 
escape are neither, and therefore, cannot found a claim for compensation... 


. . . have very carefully reviewed the facts of this case, both as presented in 
the transcript of evidence taken before Special Examiner Nicol, and as present- 
ed in the Claimant’s very interesting book entitled “(De Rome a Montreal par le 
Chemin le Plus Long’’. I have come to the conclusion that the learned Deputy 
Commissioner assessed with reasonable equity both the extent of maltreatment 
inflicted on the claimant during his internment, and (subject to the foregoing 
observations) its proportional aggravation of his subsequent alleged incapacit- 
les. . 


. . .In view, however, of the amelioration of conditions after escape, I am 
disposed to revise upwards the learned Deputy Commissioner’s estimate of the 
proportion in which maltreatment contributed to the claimant’s hospital and 
medical expenses. I would allow $400.00 in addition to the “solatium” awarded 
for maltreatment. 


As to the proposed deduction of alternative compensation which the claim- 
ant might have secured from the French Government, he questions the “obliga- 
tion of the French authorities to make good the damages caused by allied 
bombardments”. It is not so much a question of obligation, as of arrangement 
for distribution of reparations by the countries in which loss or damage 
occurred. Analogous arrangements have been made in West Germany, The 
Netherlands, Belgium, Malaya, and The Philippines, and in each case the 
Commission has recommended deduction of the compensation which an eligible 
claimant received, or might have received by reasonable diligence, from such 
an alternative source. I am, however, of opinion that undue delay would result 
from postponement of my recommendation until I might be in a position to 
assess with reasonable certainty the possibilities of recovery of compensation 
from such other source. I therefore proceed to make my recommendation on 
the property claim on the basis of the information now available, leaving it to 
the Treasury Board (pursuant to War Claims Regulation 4(4)) to determine the 
portion, if any, of the recommended payment which should be paid from the 
War Claims Fund and the time at which such portion may be paid.... 


Dated this 17th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9881 
Re: Franciscaines 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. The learned Deputy Commissioner 
recommends payment of $3,000.00 for movable property in the Mission at 
Ichang-Hupeh in China, and $600.00 for construction materials confiscated by 
the Japanese from the Mission at Nanchlaing in Upper Burma. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and Counsel now properly points out that the Canadian equivalent of 
the original amount claimed for the loss in Burma, namely 3,100 rupees, was 
approximately $1,030.00 on the basis of the rate of exchange prevailing at 30th 
June 1941. 


The learned Deputy Commissioner apparently accepted the evidence which 
went to establish the actual value of the goods lost at 3,100 rupees. He also 
accepted the claimant’s own conversion of that amount into Canadian dollars, 
as appearing in the Statement of Claim, at $620.00. The error is apparently, 
therefore, one of conversion, and not one of lack of evidence. It would therefore 
appear proper that the Deputy Commissioner’s finding should be revised by 
allowing the correct Canadian equivalent of the loss established, namely 
$15029:98"% 


Dated this 30th day of May, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9888 
Re: Angeloff 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendations, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review, she has protested that the award recommended is inade- 
quate to compensate her for the war losses which she sustained. She particular- 
ly stresses the contention that she has paid out $650.00 for cost of documents 
and legal fees incurred in Bulgaria in addition to incurring expenses for the 
execution of a power of attorney there, and expenses for lawyers’ fees in this 
country. 


The unfortunate situation in which the claimant finds herself arises partly 
from the fact that the repairs to her property were effected at a time when the 
value of the Bulgarian currency was depressed, whereas the expenses of 
establishing the present claim were incurred at a time when the Bulgarian 
currency had acquired a higher value in dollars. The War Claims Rules do not, 
of course, permit compensation for variations in currency values. 


As to the quantum of a suggested award for expenses incurred in prepar- 
ing her claim, there are two difficulties: (a) it has not been established to the 
satisfaction of the Commission just what expenses were incurred, or whether 
such expenses were wholly necessary for the establishment and presentation of 
the present claim; (b) the War Claims Rules normally limit any allowance for 
expenses to a maximum 10% of the amount paid to any claimant out of the 
War Claims Fund. It would therefore be difficult, on the basis of the damages 
found by the learned Deputy Commissioner, to recognize an award for 
expenses in excess of $70.00 which would be approximately 10% of the capital 
and interest award payable to the claimant. 
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There are however certain factors which may properly enter into the 
computation of the quantum of pecuniary loss caused by actual physical dam- 
age to the claimant’s property, in addition to those factors which were fully 
considered by the learned Deputy Commissioner. I would estimate the compen- 
sable loss involved in those additional factors at $500.00, which should be added 
to the award recommended by the Deputy Commissioner. 

The 148,000 leva recommended in the Deputy Commissioner’s report 
would, at the time the cost of repairs was incurred in 1945-1947, amount to 
$541.33. By adding $500.00 in respect of the additional factors, we arrive at a 
total compensable damage of $1,041.33. 

Though, for the reasons I have indicated, it is impossible to recommend an 
award for expenses abroad in the amount which the claimant states she has 
incurred, it is obvious that substantial expenses were incurred in the prepara- 
tion of her claim. I would allow this item at $135.00, which would be within the 
normal limit of 10% of the total amount payable to the claimant out of the War 
Claims Fund. 

With the foregoing variations, I approve the report of the Deputy Com- 
missioner. 


I accordingly recommend that the claimant be paid the following amounts: 


(a) $1,041.33 as an award for damage to property in Bulgaria, such 
payment to be in order of Priority No. 3(a) and to bear simple interest from 
1st January 1946 at 3% per annum; 

(b) $135.00 as an’ award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish her 
claim, such payment to be without interest and not to be taken into account for 
Priority purposes. 


Dated this 26th day of January, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9890 
Re: Lourie 


Deputy Commissioner Hyndman has submitted to me his findings and his 
recommendation for the disallowance of these claims, with his reasons therefor. 

Additional claims had been initiated by Mrs. Risa Lourie, wife of Arthur 
Lourie. Apparently, however, she realized that her separate claims did not 
come within the purview of the War Claims Rules, and she did not continue 
prosecution of them. 

The claimants Paul Lourie and Arthur Lourie have been furnished with a 
copy of the Deputy Commissioner’s report. On review, they have submitted 
materials in support of the contention that the Deputy Commissioner’s recom- 
mendation should be reversed and awards of compensation recommended. In 
view of the importance of the claims, the written presentations were supple- 
mented by an oral argument at Ottawa, on which Mr. Morawetz and Dr. 
Sigmund Samuel represented the claimants. Mr. Morawetz summarized the 
points of the claimants’ arguments as follows: 


1. The Nazi measures of 1938 did not amount to confiscation. 

2. “‘Arianization” followed a different pattern in the present case, as the 
person who took over the property was a trustee for the owners, rather than an 
agent of the Nazi authorities. 

3. The German confiscation measures of 1938 and 1939 were null and void. 

4. We must give effect to subsequent Austrian remedial legislation. 
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For the reasons which will later appear, it is not necessary for me to deal 
in detail with arguments numbered 3 and 4. I should like, however, to note that 
in support of the contention that Canadian Courts and quasi-judicial bodies 
will not recognize the extra-territorial validity of enactments of a confiscatory 
nature which run counter to the ideas of justice and morality recognized by 
civilized people, Counsel has cited the case of Laane and Baltser v. Estonian 
State Cargo & Passenger SS Line—(1949)2DLR 641. It may, however, be noted 
that the authority of the cited case goes only so far as to indicate that our courts 
regard enactments which are confiscatory without providing reasonably fair 
compensation as being penal in their nature and that our courts will not assist 
foreign powers to enforce enactments of a penal or taxation character by 
recognizing their extra-territorial validity. In the cited case, the issue con- 
cerned the effect of a confiscatory measure enacted by the Estonian Soviet 
Socialist Republic, which was alleged by the respondent to divest the appellants 
of their title to a steamship called the ‘Elise’. The “Elise” had, subject to the 
alleged confiscation, been arrested and sold at Saint John, N.B. and the issue 
arose from a controversy over the entitlement to the net proceeds of the sale. 
The ship had left the former Republic of Estonia in 1939 and had never been 
back at any time to Estonia, with the result that she had never been in that 
country after the passing of the confiscatory legislation, or even after the 
E.S.S.R. had come into existence (incidentally, the E.S.S.R. was recognized by 
the Government of Canada de facto but not de jure as the Government of 
Estonia). Not only had the “Elise” been outside Estonian territorial jurisdiction 
at all times after the passing of the confiscatory enactment, but she had 
continued up to the time of her arrest to be in the possession of her original 
owners, the appellants. 


The Supreme Court of Canada held that the “Elise” was unaffected by the 
confiscation, and that therefore the net proceeds of the sale belonged to the 
appellants. 


In the course of his judgment, Kellock J. quoted with approval the 
judgment of Lord Jamieson in the “El Condado” (1930) 63 L1. L. Rep. 83: 
“While our courts will treat as binding legislation of a confiscatory character 
enacted by a foreign government recognized by His Majesty’s Government as a 
sovereign government so far as affecting property within the foreign govern- 
ment’s jurisdiction, such legislation will not be held to affect property situated 
in this country or without the territory administered by such government.” 


It will therefore be seen that the recognition of a confiscatory measure 
enacted by a de facto government of the country of the situs is not contrary to 
the principles upheld by our courts in so far as such a measure affects the 
ownership of tangible property situate within the territorial jurisdiction of the 
enacting authority. 


In the same context, the claimants’ Counsel cites certain expressions of 
opinion appearing in the case of: Re Herbert Wagg & Co., Ltd. et al. (1956) 
1 A.E.R. 129. The actual decision of Upjohn J. in that case, however, is rather 
based on and lends support to the stated, and generally accepted, principle that 
English Courts will afford recognition to the legislation of a foreign state in so 
far as it affects the title to movables in that state at the time of the legislation, 
whether they belong to its own nationals or to others who bring their movables 
within its jurisdiction for business or private reasons. The judgment goes on to 
add that confiscation without adequate compensation is not per se a ground for 
refusing recognition to such foreign legislation. 


It would seem natural that the principle of recognizing foreign legislation 
affecting the title to movables would apply a fortiori to legislation affecting the 
title to immovable property. 
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Counsel for the claimants urge, however, that the War Claims Fund is 
being administered pursuant to the recommendations of this Commission; that 
therefore recognition of German legislation in Austria does not go so far as to 
affect the claimants’ right to share in this Fund in Canada. I do not believe that 
this is a valid argument, as the claimants’ entitlement to share in the War 
Claims Fund is dependent upon their respective ownership of the property in 
Austria at the time of loss or damage caused by operations of war. 


After weighing very carefully Counsel’s submission that the confiscatory 
enactments in Austria were void ab initio and that the property continued to 
belong to the claimants until the damage by war operations, I feel bound to 
follow the formula of interpretation adopted by the Commission as the result of 
careful consideration at a series of meetings of the Deputy Commissioners, and 
subsequently applied in such cases as CASE NO. 1486—Re: Whitehead, CASE NO. 
9770—Re: West, and CASE NO. 9798—Re: Mahler et al. That formula is to the 
effect that the ownership of a claimant must be determined as at the time of 
war loss or damage; that previous confiscatory measures enacted and carried out 
by a government recognized by Canada as the de facto government of the 
country of the situs must be recognized as divesting the ownership of a claimant; 
and that the Commission cannot give effect to post-war restoration measures as 
retroactively revesting the ownership at times including the date of war loss or 

damage. 


I am free to admit that this formula of interpretation is not clear of 
difficulties, but I have most carefully considered and reconsidered it during the 
past 15 months, and I am still convinced that, on balance, the interpretation 
recommended by the Deputy Commissionners is the proper one. 


Dr. Samuel submits that if the Canadian Government had been fully 
aware of the facts leading up to the Austrian Anschluss, the declaration of 
recognition would never have been made, but that such recognition is invalid in 
view of the misinformation on which it was based. This argument has perhaps 
some moral merit, but it would appear to be analogous to asking a court to 
disallow the validity of an act of Parliament on the ground of inaccuracy in the 
statements made by the members who promoted it. 


Dr. Samuel also contends that by recognizing the error and declaring war 
on Germany (“not Austria’) Canada invalidated its previous recognition of 
17th March 1939. The fallacy of this argument lies in the fact that Canada’s 
declaration of war on Germany obviously included a declaration of war on 
what had been Austria, which was then recognized to be a part of the German 
Reich. 


Coming to arguments advanced under headings numbered 1 and 2, the fact 
that the person who initially took over the property was a friend, or even a 
nominee, of the claimants does not appear to me to differentiate the case from 
other Austrian “confiscation” cases. The claimants were, on their own submis- 
sion, ‘“‘forced” to sell their business to Anton Ziegler. Ziegler was a Nazi party 
member, and he subsequently sold the assets to Messrs. Ferdinand Polzl and 
Ernst Weigensamer, both of Vienna. The inference that the claimants had been 
divested of their ownership is borne out by the two further facts, namely (a) 
that the sale by Ziegler was transacted without their consent and that they did 
not receive any part of the proceeds; (b) that in order to obtain restoration of 
their property after the war it was necessary for the claimants to make an 
application before the Restoration Commission. 


After a very careful review of all aspects of the cases, I find myself in 
agreement with the conclusion of the learned Deputy Commissioner that the 
claimants’ property was confiscated in 1938 and that they were therefore not 
the legal owners at the time of damage by war operations. 
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I therefore approve the report of the Deputy Commissioner and recom- 
mend that these claims be disallowed. 


Dated this 17th day of June, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: This recommendation applies to CASE NO. 9891 (Paul Lourie) as well as 
CASE NO. 9890 (Arthur Lourie). 


CASE No. 9891 
Re: Lourie 


NOTE: See Case No. 9890. 


CASE No. 9898 
Re: Walsh 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


I note that these claimants first gave notice of their claim on 28th May 
1956. Their notice is, however, related back to the General Notice given on 
22nd September 1954 by the Government of Newfoundland for the protection 
of victims of the “‘Caribow”’ disaster. 


The claimants have been furnished with a copy of the Deputy Commission- 
er’s report, and have waived presentation of further materials on review. 


There is, however, one point on which, in my opinion, the award should be 
revised upwards for the benefit of the claimants. The award recommended by 
the learned Deputy Commissioner is based on the prospective earnings of the 
late Francis Patrick Walsh of $3,702.40 per year for a reduced period of life 
expectancy of 12 years. This annuity is capitalized by the learned Deputy 
Commissioner at the beginning of a 24-year period, 24 years being the estimat- 
ed life expectancy of a man in good health and engaged in a non-hazardous 
occupation at the age of Mr. Walsh when he died. In my view, the learned 
Deputy Commissioner, having reduced the period of life expectancy to 12 
years, should also have reduced the period of capitalization to the same number 
of years. Such an amendment in the computation would increase the total 
(death) award from $12,000.00 to $12,460. If the apportionment of the award 
were being made immediately after the death of the late Mr. Walsh, the 
amount allocated to the minor son would appear to be too small in proportion 
to that assigned to his mother. I presume, however, that the learned Deputy 
Commissioner made his apportionment on the basis of the assumption that the 
widow has provided to a large extent for the living and educational require- 
ments of her son during the intervening period. On that basis, the apportion- 
ment would seem not unreasonable, but I would recommend that the whole of 
the additional amount of $460.00 be added to the son’s award. 


As to the award for loss of property, it should strictly be paid to the 
personal representatives of the late Mr. Walsh. Owing, however, to the 
smallness of this award, the length of time elapsed, and the unlikelihood of any 
outstanding claims affecting the estate, I agree with the apparent conclusion of 
the learned Deputy Commissioner that the award may properly be paid direct- 
ly to the beneficiaries of Mr. Walsh’s intestacy, without the intervention of 
formal administration. 
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With the above-noted variation, I approve the report of the Deputy Com- 
missioner, and I accordingly recommend that there be paid the following 
amounts: 


(a) To Mrs. Marguerite Walsh, $10,000.00 as her share of an award for the 
death of her husband, the late Francis Patrick Walsh, caused by the sinking of 
the S.S. “Caribou”, such payment to be in order of Priority No. (1-2) and to 
bear simple interest from 14th October 1942 at 3% per annum; 

(b) To James Alexander Winter, Registrar of the Supreme Court of New- 
foundland, as Trustee for Patrick Jude Walsh, $2,460.00 as his share of the 
same award, such payment to be in order of Priority No. (1-2) and to bear 
simple interest from 14th October 1942 at 3% per annum; 

(c) To Mrs. Marguerite Walsh, $100.00 as her share of an award for loss of 
property by her husband, the late Francis Patrick Walsh, at the sinking of the 
S.S. “Caribou”, such payment to be in order of Priority No. 3 (a) and to bear 
simple interest from 14th October 1942 at 3% per annum; 

(d) To Mrs. Regina Smith, $100.00 as her share of the last-mentioned 
award, such payment to be in order of Priority No. 3(a) and to bear simple 
interest from 14th October 1942 at 3% per annum; 

(e) To James Alexander Winter, Registrar of the Supreme Court of 
Newfoundland, as Trustee for Patrick Jude Walsh, $100.00 as his share of the 
above-mentioned award, such payment to be in order of Priority No. 3(a) and 
to bear simple interest from 14th October 1942 at 3% per annum. 


Dated this 15th day of October, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Since making my Report dated 15th October 1957 on the above noted claim 
for the death of the late Francis Patrick Walsh I have had the opportunity of 
further reviewing this claim in conjunction with a number of somewhat 
similar claims. 

I have reached the conclusion that in the present case there is evidence 
that the death of the deceased caused a general dislocation of arrangements in 
the family to which the deceased belonged. As a consequence there appears to 
have been a resulting pecuniary loss in addition to that for which specific 
compensation has been awarded pursuant to my previous Report. It is, of 
course, difficult to compute the quantum of such pecuniary loss with any degree 
of arithmetical accuracy; but, putting myself in the position of a jury in an 
analogous civil case, I am inclined to estimate it in the additional amount of 
$1,500.00. 

I therefore recommend that there be paid the following amounts as an 
award for pecuniary loss resulting from the death of the late Francis Patrick 
Walsh in addition to the amount recommended by my Report of 15th October 
1957, each payment to be in order of priority No. (1-2) and to bear simple 
interest from 14th October 1942 at 3% per annum: 


(a) to Mrs. Marguerite Walsh, $1,000.00; 


(b) To James Alexander Winter, Registrar of the Supreme Court of 
Newfoundland, as Trustee for Patrick Jude Walsh, $500.00. 


Dated this 15th day of January, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CLAIM No. 9899 
Re: Lukacs 


...This is a case in which it is naturally extremely difficult to secure 
adequate information or evidence. I am, however, not disposed to disturb the 
findings made by the learned Deputy Commissioner, and I therefore approve 
his recommendation without variation, subject to assignment of the claimant’s 
rights to receive payment of compensation from the Government of Hungary, 
or other alternative source; War Claims Regulation No. 7 relieves the Commis- 
sion from regarding such an entitlement as satisfaction otherwise provided 
LOG oe 


Dated this 18th day of October, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9903 (261T) 
Re: Marle 


...The claimant was born in Czechoslovakia in March, 1895, and lived in that 
country until August, 1939, when with his wife and family he came to Canada. 
He has lived in Canada since he was landed in this country on August 25, 1939, 
and was granted Canadian citizenship on February 13, 1947. He was, therefore, 
neither a Canadian nor a United Nations national when his goods were seized 
and removed from Trieste by the Germans on or about May 11, 1944. He bases 
his claim on the provisions of paragraph 9 (a) of Article 78 of the Treaty of 
Peace with Italy, under which persons who have been treated as enemy under 
the laws in force in Italy during the war are included in the definition of 
United Nations nationals. The circumstances in which his goods were sequest- 
ered by the Italian authorities in 1943 would, in accordance with the decision of 
the United States—Italian Conciliation Commission in the Feldman case (Decem- 
ber 6, 1954), place him in that category of persons.... 


...As the claimant was not a Canadian at the time of the loss of the goods he is 
not eligible to claim under the War Claims Rules for their loss, and the claim 
made by him under the War Claims Rules should be disallowed. 


JULY 21 tL OOD. 


(Sed) James Francis, Q.C. 
Deputy War Claims Commissioner 


Note: Recommendations confirmed by Chief War Claims Commissioner, 24 
April 1957. 


CASE No. 9905 
Re: Brealey 


...1 may remark that loss of wages has been held to be compensable in a few 
somewhat similar cases, but in this case there is no evidence to indicate how or 
why the alleged loss of wages occurred, and I therefore agree with the learned 
Deputy Commissioner Francis that this item must be disallowed.... 


Daied this 3lst day of May, A.D. 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9917 (56 IT) 
Re: Del Duca 


...otrictly speaking, the award to be recommended as compensation for the 
loss would be in the nature of personal property belonging to the estate of the 
late claimant, and should be paid to his personal representative for distribution 
according to the laws of the Province of Ontario. 


A search of the Surrogate Office records at Toronto indicates that no will 
of the late Francesco Del Duca has been probated, and no Letters of Adminis- 
tration granted. As the present claimant is next-of-kin both to his father and to 
his mother, he would apparently be the sole beneficial owner of entitlement to 
the award. In view of the relative smallness of the award, the length of time 
elapsed, and the unlikelihood of any claims affecting the estates of his father 
and mother, I am of the opinion that the recommended award may properly be 
paid to the present claimant without the intervention of formal 
administration.... 


Dated this 2nd day of June, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9918 (57 IT) 
Re: Teoli 


My amended recommendations in the case of Dizazzo—Casr No. 9978, and 
D’Errico—CasE No. 10021, were based on the principle that entitlement to 
compensation for war damage is a personal claim—Re Grimston, CASE No. 9517 
and Beer, CASE No. 9780, and is not alienated by a mere sale of the damaged 
property subsequently to the war damage; though the contrary appears to 
be the situation under Italian domestic law. The former principle is clearly 
safeguarded in Section 9(b) of Article 78 of the Treaty of Peace with Italy, and 
is, I think, the proper one to apply also in cases under the War Claims Rules. 


In the present case the damaged property was sold in December 1951, but I 
hold that the claimants did not divest themselves of their entitlement under the 
Rules; without prejudice, of course, to obligations between them and the 
purchaser under Italian domestic law. 


The three claimants were Canadian citizens at the time of presenting their 
claims, and Were Canadian nationals at the time of the damage. Their sister 
Maria Antinozzi, though married to a Canadian, had not become a Cana- 
dian citizen up to 14th July 1953, and there is no evidence that she has 
since acquired Canadian citizenship. She is therefore presumably not eligible 
to claim. Another brother Giuseppe Teoli has not claimed and is presumably 
not a Canadian. 


It is estabished that the claimants each owned a one-fifth undivided 
interest in plot (a) in “Cimitero” and a one-fourth undivided interest in plot 
(b) in “Vallevona’, both in Italy, and that both plots were damaged by 
operations of war in 1943 and 1944. 


I assess the compensable damage suffered by each claimant at $68.29 based 
on the comparative cost of living indices as of 30th June 1939. 
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I accordingly recommend that there be paid, as awards for damage to 
property in Italy, the sum of $68.29 to each of the claimants Domenico Teoli, 
Giacomo Teoli, and Domenica Carbone, together with simple interest thereon 
from list January 1946, but subject to deduction in each case of the amount to 
be paid by virtue of my recommendations of this date under the War Claims 
(Italy) Settlement Regulations. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


NoteE: See also following recommendation—CasE No. 57 (IT) (9918). 


CASE No. 57 (IT) (9918) 
Re: Teoli 


By my Report to the Honourable, the Minister of Finance, dated 26th 
March 1958, I approved the Recommendation of Deputy Commissioner Francis, 
disallowing this claim. 


The claimants had sold the property concerned to one Domenico Antonio 
Teoli by deed dated 12th December 1951 “with all relevant rights’. Italian law 
differs from the English law which would be applicable in the circumstances, 
and the disallowance was based on the principle expressed in the certificate of 
the Italian Minister of Finance that in view of the deed of sale “the claimants 
would be entitled to compensation only if they can prove that the deed contains 
a clause reserving to them any eventual compensation for war damages and 
that the buyer renounces his rights to said compensation”’. 


On 11th December 1958 in CASE No. 69 (IT) (10021)—D’Errico, and on Ist 
October 1959 in CASE No. 66 (IT) (9978)—Dizazzo, I had occasion to consider 
more fully the principle governing the right to compensation in such circum- 
stances. In each of those two cases I ultimately applied the rule laid down in 
the second sentence of Section 9(b) of Article 78 of the Treaty of Peace with 
Italy, which provides: “If the successor has purchased the property in its 
damaged state, the transferor shall retain his rights to compensation under this 
article, without prejudice to obligations between the transferor and the pur- 
chaser under domestic law”’. 


The interests of uniformity and fairness seem to require that the Teoli case 
be reopened and the same principle applied. 


The claimant Domenica Carbone has been a Canadian at all relevant times 
since 1923 and her brothers Domenico Teoli and Giacomo Teoli since 1933. 
Their sister Maria Antinozzi, though married to a naturalized Canadian, was 
not included in his certificate of naturalization; she therefore apparently 
remained an Italian national, and is not eligible to claim. Another brother 
Giuseppe Teoli, co-owner of one of the two lots concerned, has not attempted to 
claim, and is therefore presumed to be ineligible. 


It has been established that from 1931 to 12th December 1951 each of the 
three eligible claimants owned a one-fifth undivided interest in plot (a) in 
“Cimitero” and a one-fourth undivided interest in plot (6) in ‘Vallevona’’, and 
that both plots were substantially damaged by operations of war during World 
War II, specifically between July 1943 and June 1944. None of them received 
any compensation for the damage. 


That damage is estimated by the claimants’ geometrician at 422,000 lire in 
respect of plot (a) and 834,000 in respect of plot (b). The Italian Treasury 
Office assesses the cost of reconstruction at 64,740 lire and 115,240 lire respec- 
tively, and refers to the geometrician’s estimate as greatly exaggerated. 
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For the reasons mentioned in CasE No. 56 (IT.) (9917)—Del Duca, and 
CASE No. 69 (IT.) (10021)—D’Errico, supra, the Commission has almost invari- 
ably accepted the official assessment of the Italian Department of Finance as 
being more realistic towards determining the quantum of compensable damage 
than is the estimate of the geometrician employed by the claimants. 


In the instant case, however, the damage seems to have occurred over at 
least two years, and it is difficult to assess the actual loss, with any degree of 
mathematical accuracy. I am inclined to the view that the official Italian 
estimate was somewhat conservative. In the capacity of a jury, I would find 
that the total relevant damage was 120,000 lire in respect of plot (a) and 
180,000 lire in respect of plot (b). The relevant damage suffered by each 
claimant would accordingly be one-fifth, or 24,000 lire, in respect of plot (a) 
and one-quarter, or 45,000 lire, in respect of plot (b), or a total of 69,000 lire 
by each of the three. Each would therefore be entitled to payment of two- 
thirds of the last mentioned amount under the Treaty. 


The fees and costs necessarily incurred by the claimants in establishing 
their claims were inevitably large in proportion to the amount of the awards. I 
would fix the fees at 60,000 lire. 


I accordingly recommend that, pursuant to the War Claims (Italy) Settle- 
ment Regulations, the following amounts be paid to each of the claimants 
_ Domenico Teoli, Giacomo Teoli, and Domenica Carbone: 


(a) Two-thirds of the property loss of 69,000 lire valued 


aS OL, ath, OCLODeTe LO OQ. utah ace SAE a OMe. fee ae lire 46,000 

(b) One-third of costs incurred by claimants valued as 
GimetiewSaMe: CALC: tinea amr es 2 kciuiie aap ae een nc ead: lire 20,000 
MO, CAC ede eee Meets Selici ate EY ena ea lire 66,000 


The recommendation is, of course, made without prejudice to obligations 
between the transferor and the purchaser under domestic law.... 


Dated this 21st day of November A.D. 1966. 


(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 


NOTE: see also preceding CASE No. 9918 (57 IT). 


CASE No. 9919 (19 IT) 
Re: Corbo 


....As this claim was presented by the late Carlo Corbo in his lifetime, the 
technical date of presentation being 23rd October 1952, it is not necessary to 
record findings as to the national status of the beneficiaries of his intestacy. I 
am advised that, according to the rules of Italian law, the benefits of the award 
may properly be paid to the beneficiaries without the intervention of formal 
administration.... 


Dated this 13th day of November, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 58 (IT) (9921) 
Re: Iacovone 


Deputy Commissioner Francis, to whom this claim was referred, has 
reported to me his findings and recommendation, with his. reasons therefor. 


I agree with the opinion of the learned Deputy Commissioner that the 
eligibility of the present claimant to receive an award under the Treaty of 
Peace with Italy is of a purely technical nature. The claimant, after having 
been naturalized in Canada on 38rd November 1927, returned to Italy in 1928, 
and has not been in Canada since then. I think it is obvious that he forfeited his 
domicile of choice in Canada and regained his domicile of origin in Italy. 


Under the Treaty of Peace with Italy, however, and under the War Claims 
(Italy) Settlement Regulations, the question of domicile is not material. The 
claimant’s naturalization in Canada was never cancelled, and he apparently 
never regained his former status as an Italian national. 


At the date of the armistice with Italy, 3rd September 1943, the status of 
the claimant was apparently that of a British subject domiciled in Italy. He 
would therefore be a United Nations national, and would comply with para- 
graph 9 of Article 78 of the Treaty of Peace. 


The Department of Citizenship and Immigration has ruled that the claim- 
ant became a Canadian citizen on lst January 1947 and continued to be a 
Canadian citizen until Ist January 1957, when automatic loss of citizenship 
became effective. I think the Commission is bound to accept this ruling, and 
therefore to find that the claimant was a Canadian citizen on 15th December 
1947, the date of coming into force of the Treaty of Peace with Italy, as 
required by paragraph 2 (1)(a) of the War Claims (Italy) Settlement 
Regulations. 


From the foregoing reasoning, it would seem clear that the claimant has 
technically met the qualifications laid down for eligibility to receive an award 
under the Treaty of Peace with Italy. 


Upon reviewing the report of the Deputy Commissioner, I am of the 
opinion that this claimant’s eligibility, and his entitlement to the awards 
recommended under the War Claims (Italy) Settlement Regulations have been 
duly established. 


I therefore approve the report of the Deputy Commissioner without varia- 
tion, and I accordingly recommend that the claimant be now paid, pursuant to 
the War Claims (Italy) Settlement Regulations, the following amounts: 


(a) Two-thirds of the property loss of 613,924 lire valued 
ASP OTA bile CLOG Dial OO nei eee a LaLa ea ene aes lire 409,283 


(b) One hundred percent of award in respect of fees and 
costs incurred by claimant in establishing claim, also 
valued “asiof- 27 October 41952 fee ee lire 30,000 


lire 439,283 


Dated this 2nd day of December, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 
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CASE No. 9925 
Re: Zimmer 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review his Counsel, Mr. Morawetz, has presented an elaborate 
argument in support of the contention that the Deputy Commissioner’s recom- 
mendation should be reversed, and an award recommended. Mr. Morawetz’s 
written submissions have been supplemented by an extended oral presentation 
before me at Ottawa. 


The learned Deputy Commissioner dealt with this case in conjunction with 
the case of the claimant’s brother Re: George Zimmer—CasE No. 9638. From 
reading together the reports on the two cases, it is apparent that the Deputy 
Commissioner made the following findings in favour of the claimant: 


That the claimant has been a Canadian national within the meaning of the 
War Claims Rules since the date of his naturalization in Canada on 18th 
August 1944; 


That up till 1938 the claimant was the owner of the property involved, 
located in the City of Koenigsberg, East Prussia, at Vorstaedtische Lan- 
gasse 54 and Vorstaedtische Feuergasse 32. The property appears to have 
keen a single brick building, housing 13 apartments, four-room office, 
and furniture store. There was a front building with ground floor and 
three upper floors, combined with a rear building and side wing. It appears 
to have been located on the corner of the two streets mentioned, and the 
apartment section seems to have had its entrance on one street and the 
business premises on the other street; 


That the property was damaged as alleged (i.e. complete destruction of the 
building) on or after 29th August 1944 at a time when the claimant was a 
Canadian national. 


I agree with the opinion of the learned Deputy Commissioner that the 
foregoing findings are reasonably well supported by the documentary and other 
evidence submitted. 


The Deputy Commissioner, however, was not satisfied that the claimant 
was the owner of the property at the date of the loss. He infers that the case is 
on all fours with that of George Zimmer, in which he held that as to ownership 
after the outbreak of the war there is no definite evidence one way or the 
other. He further holds that neither of these claimants has discharged the onus 
which the War Claims Rules place upon them of establishing continued owner- 
ship by displacing the presumption or inference of confiscation. 


It is true that in Germany enactments were passed in 1938 and 1939 which 
had the general purpose of depriving persons of the Jewish race of their 
property rights. The resulting confiscations, however, were carried out in a 
variety of methods and often by a series of steps. Mr. Morawetz argues that the 
confiscation of the claimant’s property was never consummated. He suggests as 
a possible reason the facts that the claimant was Austrian born and that his 
wife was an Arian, so that the Gestapo may not have known that the claimant 
himself was of Jewish origin. 


In support of this contention, Mr. Morawetz stresses the ‘“‘statutory declara- 
tion” of Emil Sokolowski, sworn at Halle on the Saale on 17th January 1958. 
Mr. Sokolowski deposes that he was entrusted with the administration of the 
relevant property of Mr. Hermann Zimmerspitz, (then the name of the present 
claimant) and was acting under power of attorney from the claimant from 
January 1940 until August 1944, when the building was totally destroyed. He 
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further deposes that the premises involved were not confiscated by either the 
government or the National Socialist Party, but that Mr. Zimmerspitz con- 
tinued to be the rightful owner and was listed as such in the Land Register for 
Koenigsberg. He deposes that on behalf of the claimant he had necessary 
repairs carried out and paid public duties and taxes, insurance premiums, 
etcetera. 

Unfortunately, the evidence discloses that the files of the Koenigsberg City 
administration and tax office, and of the Fire Society for the Province of East 
Prussia were lost as a result of operations of war, and that the land files and 
registers of the Land Registry and Cadaster Offices cannot be found. It is 
extremely difficult to obtain documentary or other convincing evidence from 
behind the Iron Curtain. We have, however, a document certified by the Town 
of Duisburg, from which it appears that Hermann Hirsch Israel Zimmerspitz of 
97 Charles Street East, Toronto, Ontario, is listed in the City Directory of 
Koenigsberg as owner of the property concerned in 1941, under the administra- 
tion of Emil Sokolowski. My understanding is that the City of Duisburg stands 
in an adoptive relationship to the former German municipality of Koenigsberg, 
the latter now being in Russian hands. 

I am of the opinion that the evidence now presented, though not entirely 
satisfactory, is sufficient to support Mr. Moraweiz’s contention that the confisca- 
tion of the claimant’s property in Koenigsberg was never consummated, but 
that he continued to be the owner, and to be recognized as such until the date 
of the total destruction of the building in August 1944. I therefore find that the 
claimant suffered a compensable loss in the destruction of his building. 

The available evidence as to taxation assessments, insurance, income from 
rentals, etcetera, would appear to indicate that the alleged loss of $43,993.57 is 
probably not exaggerated. The evidence, however, on the question of valuation 
is far from being complete, and the Commission must make allowance, not only 
for the inevitable uncertainties in the proof of valuation, but for depreciation 
which would naturally occur during the years when the claimant was absent 
from Germany and unable to supervise his property. After taking into consid- 
eration the probable value of the remaining lot on a corner in the main 
business section of Koenigsberg, I am inclined to the view that $30,000.00 
would fairly represent the compensable value of the loss accruing to the 
claimant by the destruction of his building. 

As to expenses, I am of the opinion that $400.00 would fairly represent the 
amount of expenses necessarily incurred abroad by the claimant in the prepa- 
ration of his claim. 

Having reviewed the report of the Deputy Commissioner, I accept the 
above stated findings which he has made in favour of the claimant, but I 
reverse his opinion that the claimant has not established continued ownership 
up to the date of destruction. 

I accordingly recommend that the claimant be paid: 


(a) $30,000.00 as an award for loss of property in Koenigsberg, East 
Prussia, such payment to be in orders of Priority Nos. 3(a) to 5 inclusive, and 
to bear simple interest from 1st January 1946 at 3% per annum; 

(b) $400.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish his 
claim, such payment to be without interest, and not to be taken into account for 
priority purposes. 


Dated this 19th day of June, A.D. 1959. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 67 (IT) 9927 
Re: Landauer 


This claim was heard by me in Toronto. Mr. D. F. McDonald of the firm of 
Day, Wilson, Kelly, Martin and Morden, barristers, 85 Richmond St. W., Toron- 
to 1, represented the claimant, and Mr. R. J. Batt the Commission. 


The claim is brought under the provisions of the Treaty of Peace with Italy 
and War Claims (Italy) Settlement Regulations by the estate of George Lan- 
dauer, interpreter, late of Rexdale Post Office, Etobicoke, Ontario, for loss of 
property looted by the Germans, from Trieste, Italy, in April 1944, the alleged 
value being $6,702. 


The late Mr. Landauer was born at Heilbronn, Germany, on the 24 
October, 1905, landed in Canada on 11 March, 1941, and was subsequently 
granted naturalization on the 17th of June, 1946, certificate no. 208362, series A. 
It is to be noticed that the late Mr. Landauer did not have Canadian status at 
the time of loss and is therefore ineligible to claim under the War Claims 
Rules. 


Although the late Mr. Landauer originally filed a claim for loss of property 
in Belgium, that portion of the claim was withdrawn, and the only matter 
before this Commission is for loss in Trieste, allegedly coming within the 
provisions of the Treaty of Peace with Italy. 


The late Mr. Landauer was of Jewish faith and was consequently one of 
the United Nations Nationals. Whilst there does not appear to be any direct 
evidence that he was treated as an enemy of Italy, nevertheless it would appear 
from several former decisions of this Commission, that on account of his Jewish 
faith he should be regarded as coming within the provisions of Section 9(a) 
Art. 78 of the Italian Peace Treaty. 


The case is similar in all material respects to that of Henry Ignaz (Hynd- 
kigunaein) Wolf (CASE No. 24 Italy) decided by Deputy Commissioner Francis 
on the 31st of May, 1955, which was approved and an award granted, and from 
which I quote the following: 


‘““As I have already noted, the cases of Feldman and the present claimant 
are almost identical. Both were domiciled in Czechoslovakia prior to the 
war, they emigrated from Czechoslovakia at almost the same time, they 
both had goods in liftvans at Trieste for trans-shipment, they were both of 
the Jewish race and consequently the goods of both came under the 
sequestration order made by decree of the Prefect of Trieste on May 11, 
1943, and were subsequently confiscated and removed by the German 
authorities following their occupation of Trieste. Both were treated as 
enemy under the laws in force in Italy during the war with the result that 
they lost their goods. Both are therefore entitled to receive compensation 
for the loss of their goods under Article 78, paragraphs 1 and 4(a) of the 
Treaty of Peace with Italy.” 


It will be noted that Mr. Francis referred to the sequestration order made 
by decree of the Prefect of Trieste on May 11, 1943. Whilst I do not have this 
Treaty before me I assume that it did exist, and the statement has presumably 
been adopted in cases similar to this. 


I am of the opinion, therefore, that the applicant is eligible to claim under 
the provisions of the said Treaty of Italy, but not under the provisions of the 
War Claims Rules, not being a Canadian national at the time of the loss. It 
therefore remains to estimate the extent of the loss claimed for. 

The present applicant Mrs. Webb was the former wife of said Landauer 
who died intestate on the 9th June, 1953, and she has since remarried. There 
are no children of the first marriage. 
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The evidence discloses that in 1936, before leaving Germany, he shipped 
goods by a liftvan, first to Antwerp, but owing to shipping difficulties there had 
them transferred to Trieste, with instructions, according to the affidavit of 
deceased dated June 8, 1947, for storage and safe keeping until he arrived in 
Canada, at which time owing to the outbreak of war it was impossible to 
forward as instructed. In 1944 the Germans seized the van and sent it to some 
undisclosed part of Germany, and the goods have not since been heard of, and 
became lost. 

In 1943 the property was undoubtedly sequestered by the Italian authori- 
ties by virtue of the said decree of the Prefect of Trieste owing to Landauer’s 
Jewish faith (see the quotation from the decision of Deputy Commissioner 
Francis above quoted). 

I am satisfied therefore that the estate is entitled to such compensation 
under the Italian Treaty as may be determined. 

In addition to the contents of the liftvan deceased also transferred to 
Belgium various assets for which he claimed $12,500 compensation which was 
refused by the Belgian authorities on the ground that he was not a Canadian at 
the time of the loss. 

The present claim is for $7,000 in respect of the goods in the liftvan. 

That the liftvan was shipped to and stored by the storage firm of Villain 
and Fassio of Trieste is fully established by the documents on file, and also that 
it was seized by the Germans and shipped out of Italy. 

The only detailed evidence of the value of the goods is that attached to the 
affidavit of deceased and of his sister Elizabeth Saeur. Her estimate of value is 
$10,800. However, it will be noted that a large number of the articles are of the 
luxury class such as oriental rugs, fine silver, special china, pictures, etc. etc. 

Whilst there is no corroboration as to the existence or value of these 
special assets, according to the record the parents of the deceased from whom 
he inherited the property were of considerable wealth, and accustomed to a 
high standard of living, and in all probability did possess furnishings of the 
character described. In her evidence which impressed me favourably she stated 
that the goods were insured against fire for 50,000 lire or $2,500. Whilst the 
amount of insurance is not an absolute test of the real value, it is of much 
assistance in arriving at a fair conclusion. As freight on such a shipment would 
be very considerable it seems to me that it would be unreasonable to expect 
one to go to such expense for goods of trifling or small value. 

Taking into consideration all the circumstances of the case and not over- 
looking the rule of reasonable market value, I am of opinion that $3,500 should 
be deemed fair and reasonable value of the property involved. 

I might add that the widow of deceased admitted she had no knowledge of 
the maiter not having met the deceased until 1953. 

I am satisfied that no compensation from any other source was received by 
the deceased or his estate. 

I would therefore recommend an award of two-thirds of $3,500 or $2,- 
333.33 which converted into lire amounts to 1,506,348 lire as of October 27, 
1952. 

I would allow the sum of 50,000 lire for costs incurred in proving claim in 
Italy. 


January 22, 1958. 
(Sgd) J. D. HYNDMAN 
Deputy War Claims Commissioner 


NotE:—Both branches of the foregoing Report (award under Italian Treaty and 
disallowance under War Claims Rules) were approved without variation by the 
Chief Commissioner, 20th February 1958. 
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CASE No. 9935 
Re: Paraskevas 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The present claimant has been furnished with a copy of the Deputy 
Commissioner’s report, and, on review, has submitted further materials in 
support of the contention that the Deputy Commissioner’s recommendation 
should be reversed, and an award recommended. 


The claimant proceeds to explain some of the discrepancies which arose in 
the presentation of his claim. 


I agree with the finding of the learned Deputy Commissioner that the 
widow of the deceased Thrassos Paraskevas was not a Canadian national at the 
time of the alleged loss. Though the Canadian naturalization of Thrassos 
Paraskevas had not been revoked on his return to reside in Greece, he obvious- 
ly abandoned his domicile in Canada. His wife, therefore, would not have a 
common law domicile in this country and, as she had never been landed in 
Canada for permanent residence, she would not be a Canadian under any of the 
provisions of the War Claims Rules. She never became a Canadian Citizen. 


The Rules therefore preclude the Commission from making any award for 
the benefit of the widow. Her share of any award, which I am advised would be 
one-quarter by reason of the intestacy of her husband the original claimant, 
would therefore lapse. The remaining three-quarters would belong to the 
present claimant, and in the circumstances I consider that his share (if any, 
might properly be paid directly to him without the intervention of formal 
administration. 


Despite the inadequacy and many inconsistencies in the evidence, to which 
the learned Deputy Commissioner properly gave weight, I am of the opinion 
that sufficient proof has been furnished to establish the fact of some compensa- 
ble loss, though falling far short of the amount claimed. In view of the 
incompleteness and conflicting nature of the evidence, I would fix the loss and 
damage at $400.00 for the moveable property and $800.00 for the immoveable. 
The present claimant’s total (3) share would be $900.00. 


I would also allow him $50.00 for expenses incurred abroad in the prepa- 
ration of his claim. 


I therefore reverse the recommendation of the Deputy Commissioner and I 
accordingly recommend that the present claimant, Paraskevas Paraskevas, be 
paid the following amounts, each in Order of Priority No. 3(a): 


(a) $900.00 as his share of an award for loss of property at Salonika by his 
father the late Thrassos Paraskevas, with simple interest from 1st January 1946 
at 3% per annum; 


(b) $50.00 (without interest) for reasonable expenses necessarily incurred 
for services performed abroad for the purpose of enabling the claimant to 
establish his claim. It is noted that the Estate of Thrassos Paraskevas is 
indebted to the Department of Citizenship and Immigration in the sum of $23.98. 


Dated this 17th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 9938 
Re: Henning 


Mrs. Henning claims the award of compensation for maltreatment for 
which her former husband, H-6371 Douglas Haig Moore, Winnipeg Grenadiers, 
would have been eligible had he lived. 


The record shows that the deceased had served with the Canadian Army 
in the Far East and was captured at Hong Kong by the Japanese on December 
25, 1941. He was admitted to the Bowen Road Hospital on August 7, 1942, 
suffering from diphtheria and dysentry, and died there on September 18, 1942. 
He had then been a prisoner of the Japanese for a period of 268 days. He and 
the claimant were married at Winnipeg on October 20, 1941. There was no issue 
of the marriage and at his death the claimant was his only dependent. As such 
she was in receipt of widow’s pension until July 6, 1946, when she was married 
to Ivan Henning. 


Under the War Claims Rules, the maltreatment award for which the 
deceased would have been eligible survives for the benefit of the widow. 
However, as in this case the widow has remarried it is one in which the 
formula that has been adopted in respect of remarried widows should be 
applied. Under this formula the widow is deemed to have had at the date of her 
husband’s death a life expectancy of twenty years, and from the point of view 
of actual dependency would be entitled to five per cent of the amount of the 
award for each year or fraction of a year elapsed from the date of her former 
husband’s death until her remarriage. Under this formula, Mrs. Henning is 
eligible to receive twenty per cent of the amount of the award for which the 
deceased would have been eligible. 


Mr. Moore would have been eligible for a maltreatment award of $268 had 
he lived. I recommend, therefore, that she be granted an award of compensation 
in the sum of $53.00, being twenty per cent of the amount of the award for 
which the deceased would have been eligible. 


October 18, 1957. 
(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has argued that the award recommended by the Deputy 
Commissioner should be increased by allowing to her the full compensation to 
which her husband, the late Douglas Haig Moore, would have been entitled if 
he had lived. 


On behalf of the claimant, Mr. Morrison properly points out that if the 
claimant had contracted a common law relationship instead of re-marrying, 
she would be eligible for the full compensation. The War Claims Rules, 
however, give the Commission no jurisdiction to consider the relative moral 
merits of the two situations. 


According to the War Claims Rules, in order to be eligible for the survi- 
vorship of a maltreatment award, the claimant must be both the widow of the 
deceased, and his dependent. Since her remarriage, she has been neither the 
widow, nor the dependent, of her former husband. I am of the opinion that the 
Commission would be fully justified in entirely rejecting such claims when 
made by widows who remarried before the date of the appointment of the 
Commission. For reasons of equity, however, as outlined in CASE NO. 1993—Re: 
Mrs. Aleta M. Cleveland—the Commission has adopted a formula which gives 
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to a re-married widow a proportion of the award based on the period of time 
elapsed between her former husband’s death or liberation and her own re-mar- 
riage. The formula so adopted seems to give full recognition to any equitable 
claim of survivorship, and for purposes of uniformity, the Commission has no 
alternative but to apply it in the present case. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I therefore recommend that the claimant be paid $53.00 as her share of an 
award for maltreatment of her former husband, the later Private Douglas Haig 
Moore, whilst a prisoner of war in the hands of the Japanese, such payment to 
be in order of Priority No. (1-2). 


Dated this 30th day of January, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 59 (IT) (9939) 
Re: Bata 


This claim was heard by me in Ottawa on the 27th February, 1958. Mr. W. 
_W. Parry, Q.C., appeared as counsel for the applicant and Mr. R. J. Batt 
~ represented the Commission. 

The claimant was born in Czechoslovakia on 17 September 1914, natural- 
ized in Canada on the 26th February 1942, certificate No. 188229, and therefore 
eligible to claim under the Italian Peace Treaty and the Rules of the 
Commission. 

The claim is in respect of damage by war action in Italy to certain 
buildings, plant and machinery, and looting of certain personal property. 

The legal owner of the property in question is an Italian Corporation 
called Fabbrica Calzoture Veca Ferrora S. A. 1 (for convenience called Veca S 
A 1), claimant being allegedly the indirect beneficial owner of 75% of the share 
capital of said Corporation. 

The amount claimed under the Treaty is two-thirds of 75% of the replace- 
ment value of damaged, destroyed or looted assets as at October 1952. 

It is alleged that the replacement value of said assets at the date of loss 
during the war amounted to 8,686,744.60 lire, two-thirds thereof being 5,791,- 
163.06 lire and the share of claimant being 75% thereof, the remaining 25% 
being the interest therein of claimant’s mother, a non-Canadian. 

Article 32 (page 70 of the Advisory Commission Report) “Claims by 
shareholders in Corporations” in part reads as follows: 


“It is recommended that Canadians who held at the time of loss, directly or 
indirectly, ownership interests in corporations or associations which were 
not Canadians and whose property was lost or damaged by war operations, 
should be eligible to claim compensation for damage to such ownership 
interests.” 

“Property of Canadians as defined above would include ownership interests, 
held by Canadians, directly or indirectly, in corporations or associations 
which are not Canadians. Notwithstanding the rule that no compensation 
should be payable unless it is for damage resulting directly from war 
operations, compensation should be paid to Canadians, whether individual 
or corporate, for the damage to their shares in the capital stock of compa- 
nies which are not Canadians where that damage to the shares resulted 
from damage to the property of those companies directly caused by war 
operations.” 
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Claimant Thomas Bata, Jr. is the son and only child of the late Thomas 
Bata, Sr., who was a leading industrialist and founder of the Bata Shoe 
concern, in Czechoslovakia, probably the largest of the kind in the world, and 
carrying on business through individual corporations in many countries, 
including Italy. 

Thomas Bata, Sr. was killed in an airplane accident in 1932 without 
leaving a valid will, and leaving him surviving the said claimant, Thomas Bata, 
Jr., and his widow Maria Bata, who inherited his whole estate in the propor- 
tions of 75% to the son, and 25% to his widow, according to a decree of the 
District Court in Zlin, Czechoslovakia, dated 28 June 1932, No. D 297/32. 

The half-brother of Thomas Bata, Sr., John Bata, some years afterwards 
laid claim to the whole estate of his late brother on the ground of an alleged 
sale to him by Thomas Bata, Sr., which the said heirs contested, resulting in 
prolonged litigation in the Swiss Courts, and in the United States Courts of 
New York and Delaware States. It was decided in all these courts that the 
half-brother, John Bata, was not the owner of the assets of his late brother, but 
that the present claimant and his mother, the widow of Thomas Bata, Sr. were 
the sole beneficiaries of the deceased’s estate, and his successors in title. 

In order to carry on the huge business which he established in Zlin, 
Czechoslovakia, the deceased Bata formed many companies in various parts of 
the World, in which he directly or indirectly owned and controlled thereof all 
the stock or shares. 

The Corporation in question herein was nominally owned by several other 
Companies and individuals as shareholders... 

I am satisfied on the material presented that the late Thomas Bata, and 
after his death his estate, were the beneficial owners of all the said Companies’ 
shares, such Companies being owned directly or indirectly by him, and that the 
said Mario Rocco was admittedly trustee for him, and had no beneficial interest 
in the Company. 

It seems to me therefore, that the claimant having indirectly, ownership 
interest in the Italian Company in question, is eligible to claim compensation 
for damage to such ownership interest as provided for in Article 32 at page 70 
of the Advisory Commission Report, and under the Treaty with Italy. 

It remains therefore to ascertain the amount of the damage or loss sus- 
tained by the said claimant Thomas Bata, Jr. 

There are in all about 20 items of claim with which I will deal 
separately:... 

I therefore recommend an award in favour of the claimant John Thomas 
Bata, under the Italian Treaty the sum of L. 30,675,181 being % of 2 of the 
amount of the loss, namely L. 61,350,362 calculated as of October 1952. 

No compensation has been received by claimant from any other source. 

As preparation of the claim required a very great amount of work and 
services in Italy as evidenced by the various Exhibits, I am of opinion that a 
substantial award for cost be allowed, and which I would place at L. 500,000 or 
$750.00 whichever is the greater. I think I should add that this is one of the 
most satisfactorily prepared and presented claims out of many I have heard. 

Consideration will in due course be given, in accordance with the War 
Claims Rules for the balance of the total amount of compensation for which the 
claimant may be eligible under the Rules and for which no provision is made in 
this report. 


May 30th, 1958. 
(Sgd) J. D. Hyndman 
Deputy Commissioner 


NotE:—Award approved by Advisory Commissioner 3rd June 1958, and sup- 
plemented by award under the War Claims Rules, 21st October 1958. 
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CASE No. 9939 
Re: Bata 


This claim was heard by me in Ottawa on several occasions—Mr. W. W. 
Parry, Q.C. appeared for the claimant, and Mr. R. J. Batt for the Commission. 


The claim is for the sum of 457,826,030 Kroner, or $15,750,046, for damage 
to buildings, stock in trade, and machinery, the property of Bata A.S., a 
corporation under the laws of Czechoslovakia, and situated in the City of Zlin, 
three-quarters of all the shares at the essential time being owned by the above 
claimant, the remaining one-quarter belonging to the estate of Mrs. Marie Bata, 
mother of said claimant, a non-Canadian and therefore ineligible to apply 
under the Rules of the Commission. 


The eligibility of Thomas Bata to claim compensation under the Rules of 
the Commission, and the ownership of the shares in the said company Bata 
A.S., were established in the case of said Thomas Bata—No. 59 (IT) 9939—and 
it is therefore unnecessary to repeat what was there said in that respect. The 
decision in said last mentioned claim should be read as part of this 
recommendation. 


The only question which gave me serious concern was as to whether or not 
there was voluntary collaboration, cooperation, or assistance, given by the 
company with and to the German enemy within the meaning of the Rules of 
_ the Commission as set out in page 26, which reads as follows: 


‘““,.where there was any voluntary collaboration or cooperation with 
or assistance to an enemy, in any part of its war effort, on the part of a 
claimant, whatever his nationality or nationalities, and whether individual 
or corporate, that claimant should be denied all participation in and should 
receive nothing out of the War Claims Fund.” 


There is no doubt that goods such as boots, tires, and machinery were sold 
or supplied by the company Bata A.S. to the German authorities during the 
war. But it is asserted that such sales were made on orders of the occupying 
power and under International law could not be refused, and that any such 
refusal would result in confiscation, or personal punishment of such a nature as 
the enemy decided. 

At this stage I might say that the Bata A.S. was one of the largest, if not 
the largest, industries in Czechoslovakia, and probably the largest of its kind in 
the world. It employed at times from 40,000 to 50,000 workers. There were 
about 70 buildings of various dimensions and a large quantity of finished and 
unfinished goods, as well as machinery of one kind and another used in the 
manufacture of shoes, rubber tires and other products. 

Dealing first with the question of collaboration, after much oral testimony, 
and reading many affidavits of a credible nature, I have arrived at the conclu- 
sion that there was no voluntary collaboration on the part of the company or 
its management. So far as the claimant, Thomas Bata (Jr.) is concerned, for 
some years prior to the war he was resident in England, and following that was 
in Canada (where he was naturalized in 1942) and during those years was not 
at any time, including the war years, in Czechoslovakia, so that no collaboration 
can properly be attributed to him personally. Although, had the company itself 
collaborated, such would be attributable to him and deprive him of any award 
from this Commission. 

The founder and sole owner of the company Bata A.S. died as the result of 
an airplane accident in the year 1932. His chief Executive Officer from about 
the year 1919 was Dominick Cepera, who became Managing Director of the 
company, and held that position at the time of the advent of Hitler on March 
15, 1939 and throughout the period of the war. 
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Mr. Cepera was also prominent in public life and was Minister of Works in 
the former Czech Government. This Government, or what remained of it, 
continued to function under the so-called Protectorate of Hitler until 1941 or 
1942, when it ceased to function. He was also Mayor of Zlin before and after 
the German occupation, and was, I conceive, apparently popular with the Czech 
residents of the city. 

On certain anniversaries organized by the German authorities during the 
war, he made speeches favourable to the enemy, which, on the surface, would 
indicate collaboration. But, in explanation, his sworn testimony at two hearings, 
which I believe, is that he did so under orders of the German officials, and such 
speeches were prepared by his German masters, and similar speeches were 
placed in the hands of Mayors in several other cities to be read and delivered in 
the same manner. He testified that his whole policy was to submit to these 
humiliating acts in order to save not only the business of Bata A.S., but to 
keep it operating as before, and thus protect its many workers from being 
either conscripted into the German army, or sent to concentration camps. That 
he also assisted with his own money, as well as that of the company, many 
families whose heads were either executed or confined in concentration camps. 

He testified also that by devious and secret methods, he kept the Benes 
Government in Exile in London advised of what was happening in the country, 
as well as obstructing the enemy in various ways. 

When the Russians entered the country and the Germans fled, a strong 
Communist element took control, and, within a very short time Mr. Cepera was 
arrested and charged with treason and collaboration, but not long afterwards 
was allowed his freedom. He was subsequently tried and acquitted as will be 
referred to later in this recommendation. 

He gives as a reason for his arrest the desire of the Communist element to 
confiscate Bata, as well as many other industries in the State. Mr. Cepera more 
or less stood in the way of their policy in that respect, so far as Bata was 
concerned. He states that whilst a democratic government was superficially 
supposed to exist, it was in fact under Socialist or Communist control. 

In October 1945, after the war, a decree was enacted confiscating the 
industry. In that decree, copy of which is on file, there is no mention of 
collaboration on the part of the company. 

After a legislature was established, in January 1946, a Statute was passed 
confiscating all industries which employed 400 or more workers and providing 
for compensation. The evidence is to the effect that no compensation was ever 
paid to any of such industries under that act, and, of course, following a 
full-fledged Communist Regime, no compensation has ever been paid. 

What aroused my interest in the question of collaboration was a statement 
(Ex. 2) in an action between Marie T. Bata and Bata A.S. in the Supreme 
Court of New York. At page 9, it was stated by the solicitor for Bata A.S. (then 
owned and controlied by the Communist Government) that: 


“It appears that National Administrators were appointed for defend- 
ant Bata A.S. on January 8, 1946 (pursuant to Decree No. 5) on the 
grounds, inter alia, that the enterprise had been taken over by the German 
fascists and that its management collaborated with the common enemy. 
This is admitted in Mr. Rado’s (solicitor for Marie Bata) supporting 
affidavit (at page 4).” 


A copy of said Rado affidavit is produced, and it is clear that what he said 
was merely a copy of the charge against Mr. Cepera, and such an inference 
cannot be drawn from it. Mr. Rado’s further affidavit was also produced and 
filed at the hearing, and in it he expressly denies any such admission having 
been made. 
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Copies of all the said legislation, decrees, and orders have been produced 
and filed affecting this, and other, industries, and in none of them is there any 
mention of collaboration as the reason for expropriation as affecting the Bata 
property. 

It is also established that beyond putting German officials on the director- 
ate and in a supervisory capacity, there was no confiscation by the Germans of 
this enterprise during the war. 

Lengthy testimony was given by Mr. Cepera explaining his position in 
the company during the German occupation. He admits that the Company 
supplied a certain quantity of goods to the enemy, namely, boots, rubber 
tires, and machinery, to the extent of about 16 to 20% of production. That such 
gZoods were requisitioned by Army officers, and there was no alternative to 
filling such orders. 


His first consideration, he testified, was to prevent, if possible, the enemy 
taking control of the business and probably throwing out of work thousands of 
Czech citizens, as well as condemning them to absorption in the German army, 
or taken to concentration camps, or worse fate. 


I followed his testimony with the greatest care possible, and noted his 
demeanour, and I am forced to the conclusion that it was sincere and honest. I 
realize the very difficult position he found himself in, and the circumspection 
required of him to carry out his policy of deception and resistance to the 
enemy. 


Mr. Cepera, in addition to his important office as Managing Director, was 
apparently, or, at least a fairly, wealthy man, and it is I think reasonable to say 
that his interests were Czech rather than Facist or Communist, neither of which 
systems would, I feel sure, be of advantage to him. 


In connection with his trial before the Special Court constituted for the 
purpose of trial of traitors and collaborators, a full copy of the proceedings are 
on file, consisting of 190 pages and containing the evidence of many witnesses. 
The Court consisted of a Chief Justice and several colleagues. The trial lasted 
about three weeks and, on the 2nd May 1947, the following decision was 
rendered: 


“On the basis of all the established facts, the National Court came to 
the conclusion that both of the defendants (Dominick Cepera and Jan 
Kapras tried together) behaved after May 21st 1938 as loyal and brave 
citizens of the Czechoslovakian Republic because they helped with the 
restitution and victory of the Czechoslovakian Republic, as far as possible 
for them under the conditions at that time, and from the beginning of the 
occupation until the liberation of the country they risked their lives, which 
they put in jeopardy from the enemy government because of their activi- 
ties. The National Court did not find, therefore, any reasons to submit the 
facts on which the indictment was based, pursuant to Section 262 of the 
Criminal Code, as a misdemeanor pursuant to Sections 4 and 5 of the 
Decree concerning the National Court. 


In Prague 7 May 1947.” 


Whilst this judgment is not binding in this country, nevertheless, on the 
evidence before me, I agree with their conclusion. 


One of the witnesses heard by me was Mr. Jaromir Valenta, a doctor of 
laws in Prague and who was Counsel for the defendants in said prosecution. He 
confirmed what Mr. Cepera said regarding the influence of the Communist 
element immediately after the war, and their eagerness to take over all the 
important industries of the country. 
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He also testified that the Minister of Justice was opposed to the prosecution 
of Mr. Cepera and endeavoured to persuade the government to drop the same, 
but that for political reasons the Cabinet felt it desirable to proceed with it. 
The result of the trial as above mentioned was that Mr. Cepera was fully 
cleared and pronounced a loyal citizen. 


Mr. Valenta impressed me as being a man of high character and I have no 
hesitation in accepting his testimony as reliable. 


As I see it, the only possible charge which could be preferred against the 
company is the fact that they did supply the enemy with boots, rubber tires 
and certain machinery, and it was on orders or requisition from enemy officers 
that such goods were delivered. The Germans being occupants of the State, it 
seems clear that under the circumstances the company was helpless and unable 
to refuse any such requisition. 


I have examined several decisions and works on International Law having 
a bearing on the point of collaboration as affecting the facts in this claim. 


The following excerpts seem to me to aptly apply in consideration of the 
facts before me, namely: 


“The law of nations grants to the occupant such powers as are com- 
mensurate with his admitted objects and purposes.” 

“Military occupation presupposes a hostile invasion as a result of 
which the invader has substituted his own authority for that of the 
legitimate Government. The authority of the legitimate power has actually 
passed into the hands of the occupant.” 

“Occupation entitles the enemy (occupant) the Sovereignty and gives 
him civil dominion as long as he retains military possession and the 
inhabitants who remain and submit must take the law from him as ruler 
“de facto” and not from the Government “de jure” that has been 
expelled.” 

“He may demand all kinds of services from the inhabitants for the 
needs of the occupation army except those which will involve the inhabit- 
ants in the obligation of taking part in military operations against their own 
country.” 

“He may require public officials and inhabitants to take an oath of 
fidelity to obey his command so long as he retains control of the territory 
and not to act to his prejudice.”’ 


“He may punish as war crimes the disobedience or neglect of his 
orders or regulations.” 


“He may requisition anything (in kind) necessary for the needs of his 
army.” 


“He may appoint all the necessary officials and clothe them with 
designated powers, larger or smaller, according to his pleasure.”’ 


“The political laws of the ousted Sovereign are held in abeyance and 
have no effect both de jure and de facto in occupied territory.” 


Following are some of the authorities consulted: 


The Law of Belligerant Occupation and Effect of Change of Sovereignty; 
The Law of the Philippines—Recto C. 2, pp. 18, et seq.; 

Oppenheim on International Law, Lauderpacht, 7 ed., pp. 435, et seq.; 
U.S. in Rice 4 L ed. 562;—4 Wheaton 17 U.S. 245; 

Rose’s Notes 902; 

Philippine Law Journal 22 1947; College of Law University, Philippines; 
The Hague Convention. 
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As said above, so far as I can see the only thing done by the company was 
to furnish goods to the enemy on their order or requisition. The authorities 
mentioned make it clear that the company had no alternative but to supply 
them, and for doing so cannot, under International Law, be charged with 
treason or other crime for so doing. In other words, there was no voluntary 
collaboration as provided for in the Rules of the Commission. 


In addition to his oral presentation, Mr. Parry has filed an additional 
argument on the point of collaboration, which coincides with what I have said 
on the subject of International Law. 


Of 70 plant buildings, about 18 were either destroyed or heavily damaged 
by bombing, as well as their contents. Also some 50 dwellings for workers were 
destroyed. According to the evidence, the estimated value of the whole plant 
and contents was $150,000,000., and the damage claimed is over $15,000,000., 
reduced from about $18,000,00. 


The evidence satisfied me that heavy damage or destruction occurred to the 
buildings in question which I regard as an essential or integral part of the 
working industry as a whole. However, under the Rules of the Commission it is 
not the cost or replacement value, but the reasonable market value which must 
be regarded or taken as the basis of an award of compensation. 


As I see the situation, the buildings destroyed would be valuable only as 
part of the whole plant, and would be of little or no value to outsiders, or 
others, even in the same business, and at any rate impracticable to operate 
except as part of the Bata industry. Therefore, looking at the claim from this 
point of view, I find it difficult to place a satisfactory estimate on the basis of 
reasonable market value. 


I might add that if the cost or replacement value were the basis of 
valuation, there is no doubt on satisfactory evidence, that the loss would run 
into several million dollars. 


The intrinsic value must therefore be resorted to, which on the evidence, is 
most difficult to estimate. However, I am of the opinon that an award of 
$500,000 in respect to the buildings should be considered fair and reasonable 
compensation under all the circumstances of the case. (See pp. 72, et seq., of the 
Report of the Advisory Commission). 


There was also satisfactory evidence of loss of, or damage to, stock in trade 
and machinery. On this portion of the claim I would estimate and allow the 
sum of $150,000 as a minimum. 


I would therefore recommend an award in favour of the claimant Thomas 
Bata in the sum of $650,000, together with simple interest at the rate of 3% per 
annum from lst January 1946. 


I would also allow a sum of $600 for cost, being the maximum provided for 
under the regulations, in the absence of vouchers. 


I am satisfied that no compensation has been received from any other 
source in respect of this claim. 


The sum of $43,927.25 awarded in the Italian claim above mentioned, 
should be taken into consideration with regard to priorities. 


The preparation of this claim involved an enormous amount of work, and I 
think calls for a tribute to Mr. Parry for his industry, thoroughness, and skill in 
his presentation. 

Ottawa, July 8, 1959. 


(Sgd) J. D. HYNDMAN 
Deputy War Claims Commissioner 
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Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. On review his Counsel, Mr. Parry, made a written submission, support- 
ed by an oral presentation before me, to the effect that the amount awarded is 
far from adequate to compensate the claimant for his huge losses in Czecho- 
slovakia, and that the award of $150,000. for loss or damage to stock in trade 
and machinery is particularly inadequate. 

The learned Deputy Commissioner devoted a very great amount of time, 
effort, and research in his deliberations concerning this case. On a careful 
review of his decision, I find myself in full agreement as to the eligibility of the 
claimant from the point of view of national status, as to the absence of 
voluntary collaboration which would disqualify the claimant by reason of the 
provisions of the War Claims Rules, and as to the fact that the claimant 
suffered very substantial damages in Czechoslovakia by reason of operations of 
war. 

I also find myself in agreement with the submission of Mr. Parry to the 
effect that the awards recommended are entirely inadequate to provide for the 
replacement of the movable and immovable properties destroyed or damaged. 
Unfortunately, the smallness of the Canadian War Claims Fund necessitated 
the framing of the War Claims Rules so as to exclude replacement cost as a 
criterion of compensable value. 

In view of the careful consideration and extensive research devoted to the 
case by the learned Deputy Commissioner, I am very reluctant to disturb his 
findings of fact as to the compensable value of the various branches of the 
losses in Czechoslovakia. Noting, however, that the $150,000. award for loss of 
stock in trade and machinery was referred to by the Deputy Commissioner “as 
a minimum’, I am disposed to find considerable merit in Mr. Parry’s contention 
that this item of the award should be revised upwards, and I would therefore 
recommend that it be increased to $225,000. 

As to expenses, it has been pointed out to me that the learned Deputy 
Commissioner made his recommendation without having the benefit of any 
receipts or vouchers for moneys actually expended in this direction. Mr. Parry 
has since submitted to me a number of vouchers and receipts which establish the 
expenditure of substantial sums of money abroad in the preparation of the 
Czechoslovakian claims. It is also obvious that further substantial sums were 
expended for the same purpose but are not covered by the vouchers available. 
On the whole, I am of the opinion that $1,500. would be a modest, yet 
reasonable, allowance for compensable expenses. 


As regards priority of payment, the claimant has already received an 
award under the Treaty of Peace with Italy for loss of property in that country 
in the capital sum of $47,224.44. He has also been awarded, from the Canadian 
War Claims Fund, the sum of $43,927.25 and interest in respect of the same 
losses in Italy, subject to deduction of the amount paid under the Italian 
Treaty. As the Italian Treaty award was based on replacement cost, I am of the 
- opinion that the proper sum to be taken into account for purposes of priority is 
the capital award under the War Claims Rules based on 1939 market values, 
namely $43,927.25. 

With the foregoing variations I approve the recommendations of the Depu- 
ty Commissioner. 


I therefore recommend that the claimant be paid: 
(a) $725,000.00 as an award for loss of property in Czechoslovakia, such 


payment to bear simple interest from lst January 1946 at 3% per annum. For 
priority purposes, I recommend that the capital award of $43,927.25 awarded to 


b 
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the claimant from the War Claims Fund for losses in Italy be taken into 
account, and that accordingly the present award be paid in orders of Priority 
Nos. 6(a), 6(6), and 7; 

(b) $1,500.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish his 
claim, such payment to be without interest, and not to be taken into account for 
priority purposes. 


Dated this 29th day of July, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9941 
Re: Jones 


This is a claim for compensation for maltreatment of Harold Bertram 
Jones, a member of the Canadian Army, who was interned in Japanese-operat- 
ed prison camps from 25th December 1941 until his death on Ist January 1944, 
a total of 738 days. The period of internment is confirmed by the records of the 
Department of Veterans Affairs. 


The deceased was apparently unmarried, and his father died in 1941. His 
mother, Mrs. Marie L. Jones, is confirmed by the Department of Veterans 
Affairs as having been potentially dependent upon her deceased son up to the 
time of her death and she was therefore in receipt of a pension on account of 
his death. On 20th November 1952, Mrs. Jones wrote a letter, which is taken to 
be notice of a claim for maltreatment of her deceased son. Mrs. Jones herself 
died on 23rd November 1952, and the claim has since been pursued by mem- 
bers of her family. 


If the late Harold Bertram Jones had lived, he would himself have been 
eligible to receive a maltreatment award of $1.00 per day for the period of his 
internment, or $738.00. If, after his death, his dependent mother had lived, she 
would have been entitled to receive the same amount. The question to be 
decided is whether the mother’s entitlement died with her, or whether a 
recommendation can be made for payment to her estate. 


The Commission has held that its jurisdiction to recommend a maltreat- 
ment award depends on the existence of a living and eligible claimant at the 
time of the commencement of presentation of a claim. In other words, a 
claimant eligible within the enumeration on p. 55 of the Right Honourable 
Advisory Commissioner’s Report must have been living at least up to 23rd 
October 1952. (See Claim No. 10135 AD—Case No. 9943 Lawrence Hallett 
(Boesem); also Claim No. 16792 AD—Robert Forsyth). 


If, however, that prerequisite has been fulfilled, and an eligible claimant 
has given notice of a valid claim within the prescribed period, I am of the 
opinion that the survival of the claim should not be adversely affected by the 
death of the last eligible claimant before he or she has received payment. The 
vast number of claims on file prevented the Commission from dealing with 
them all at once, and inevitably delayed the adjudication of many of them for 
a considerable time. This delay was, however, entirely accidental so far as the 
eligibility of a claimant or the validity of a claim was concerned, provided that 
notice had duly been given by an eligible claimant within the prescribed time. 


I am therefore convinced that, since the late Mrs. Jones would have been 
eligible to receive an award of $738.00 if the Commission had been able to 
adjudicate her claim immediately upon its presentation, her claim should not 
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be prejudiced by the incidental fact that she died before the Commission 
completed the adjudication of her claim. The award for which she was eligible 
should therefore survive for the benefit of her estate. 

Mrs. Jones apparently died intestate, and as she left no other assets, there 
was no formal administration of her estate. In view of the fact that Mrs. Jones 
presented a claim in her lifetime, the national status of the beneficiaries of her 
estate is not material. There are, however, on the file of this claim, a considera- 
ble number of bills, mostly for hospital, medical, nursing, and funeral expenses. 
This Commission has no machinery to ensure a lawful distribution of the 
amount of the award among the creditors (if they have not been paid), or 
among the members of the family who paid the bills (if they have been paid), 
or among the next-of-kin. I therefore have no alternative but to recommend 
that formal administration in the province of the late Mrs. Jones’ domicile be 
required. 

I therefore recommend that there be paid to the Administrator of the 
estate of the late Mrs. Marie L. Jones the sum of $738.00 as an award for 
maltreatment of her son, the late Harold Bertram Jones, whilst a prisoner of 
war in the hands of the Japanese, such payment to be in order of Priority No. 
(1-2), and to be distributed in accordance with the laws of the province of her 
late domicile. 


Dated this 7th day of November, A.D, 1957. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9943 
Re: Boesem 


This is a claim for compensation for the maltreatment of the late Private 
Lawrence Hallett, a prisoner of war in the hands of the Japanese, (since 
deceased). 

The information available indicated that the deceased serviceman was 
unmarried, and that his father died in 1947, having been predeceased by the 
serviceman’s mother. The above-noted claimant is apparently a sister of the 
late Lawrence Hallett. 

The War Claims Rules prescibe that maltreatment awards survive only for 
the benefit of an enumerated group of “dependents”, who are limited to the 
spouse, children, and parents of the deceased. Survival of such an award for the 
benefit of the estate of the deceased serviceman is specifically precluded; it 
would therefore be anomalous to hold that an award might survive for the 
benefit of the estate of a deceased dependent of a deceased serviceman. 

The Commission has therefore arrived at the opinion that a minimum 
requirement for survivorship of a maltreatment claim is as follows: there must 
have been alive, at the time of presentation of the claim to this Commission 
(which, at the earliest would be 23rd October 1952) a person eligible to claim 
under the principles of survivorship laid down in the War Claims Rules. 

In the present case, there was not alive at 23rd October 1952 any person 
entitled to claim by survivorship, and the present claimant is obviously not 
entitled to present a claim in her own right. 

I have therefore no alternative but to recommend that this claim be 
disallowed. 


Dated this 23rd day of October, A.D. 1957. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


b 
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CASE No. 9945 
Re: Arcand 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has presented further arguments in support of three 
contentions: 


(a) that the award for personal injury is unduly reduced and should be 
restored to the amount originally claimed; 

(b) that the award for loss of personal effects is inadequate and should be 
substantially increased; 

(c) that the claim for loss of school and school equipment should be 
allowed. 


(a) The claimant argues that the computation of expenses arising from 
personal injury should be based on the actual tariff charged relating to the 
hospital room in which he is cared for. He complains that the learned Deputy 
Commissioner has not given any reason which would justify the reduction of 
compensation for subsistence from $6.00 a day to $100.00 per month. 

I have examined the evidence carefully, and it appears obvious to me that 
the reason for such reduction was that the learned Deputy Commissioner did 
not consider maltreatment to have been the sole effective cause of the claim- 
ant’s subsequent ailment. The causal connection of maltreatment with the 
claimant’s mental ailment was not diagnosed until more than ten years after 
his liberation, and it is an obvious inference from the whole of the evidence 
that his illness is attributable to three factors; namely, his constitutional 
susceptibility; the nervous strain of internment in a region ravaged by war, 
accentuated by the destruction of the missionary and educational centre which 
he had organized and directed; and, to some degree, maltreatment itself. As a 
matter of fact, there are on file in the claim numerous letters and documents 
prepared by the claimant which indicate that the impairment of his mental 
capacity has been by no means continuous since his liberation. 

The compensable factor of personal injury excludes the first two causes 
which I have mentioned and is limited to the extent to which actual maltreat- 
ment contributed to, or aggravated, or accelerated, the deterioration of health. I 
am of the opinion that the award recommended by the learned Deputy Com- 
missioner represents with full equity the extent to which the compensable 
factor of maltreatment contributed to or accelerated the claimant’s incapacity. 


(b) As to the claim for loss of personal effects, I am also of the opinion 
that the award recommended by the learned Deputy Commissioner is as 
generous aS may be warranted by the evidence submitted in support of this 
branch of the claim. It must be remembered that reasonable market value at 
30th June, 1941, with depreciation to the date of loss, is the standard of 
compensable value set by the War Claims Rules, and this standard of value 
seems to be fully reflected in the Deputy Commissioner’s award, although the 
goods lost may have had a considerably greater value for the claimant himself. 

(c) As to the claim for destruction of school and school equipment, counsel 
for the claimant argues that there is not a shadow of a doubt that all these 
goods were the property of Father Arcand, and that the evidence mades this 
clear without any possibility of a conclusion to the contrary. 

Unfortunately, learned counsel’s contention is not borne out by the evi- 
dence itself. There is a complete absence of any documentary title such as 
would be convincing proof of the claimant’s ownership. On the contrary, there 
is on file a letter from Rev. Sister Mary de Chantal, dated 23rd April 1953 and 
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addressed to the claimant himself, indicating a ‘“‘decision” that Bishop Verzosa 
should not have disposed of the property in favour of the Maryknoll Sisters 
“because it was church property”. She further suggests that the claimant should 
consult the successor of Bishop Verzosa, namely Bishop Obviar, to whom the 
transfer was made. Sister de Chantal was apparently in a position to know that 
the property belonged to the church and was under the jurisdiction of the 
Bishop, as she was a member of the Maryknoll Sisters who had been called in 
to take charge of the Lucena Catholic School in pre-war days. 


Her opinion is corroborated by the evidence of Mgr. F.-X. St-Arnaud, who 
gave evidence at the hearing of the claim before the Deputy Commissioner. 
This witness states that Abbe Arcand had no title to the property concerned, 
but that it was the common property of the church. That is, he says, the same 
thing as to state that it was the property of the Bishop of Lipa. He emphatically 
repeats the latter statement, and I see no alternative but to give weight to his 
evidence in the absence of the production of any documentary evidence on 
behalf of the claimant. It is unquestionably true that the claimant had been 
instrumental in raising a substantial amount of funds for the organization and 
maintenance of the school in question, and also that he had contributed to a 
considerable degree from his private or family funds. That, however, would not 
confer on him the legal ownership which is a necessary basis of pecuniary 
compensation for property loss under the provisions of the War Claims Rules. 
Obviously, the church authorities who were the actual legal owners of the 
property are not eligible to claim against the Canadian War Claims Fund for its 
loss, as they were not Canadian within the meaning of the Rules, but special 
provisions were made for church organizations under the Regulations of the 
Philippine War Damage Commission. 


I have therefore no alternative but to approve the Deputy Commissioner’s 
disallowance of the claim for loss of the school and its equipment. 


I have notified the claimant, under the provisions of Rule of Procedure 
No. 20, that I considered it necessary to make two amendments in the awards 
recommended by the learned Deputy Commissioner: 


(1) As to the date of commencement of interest on the personal injury 
award, it is necessary to postpone that date until the actual time of the 
claimant’s complete incapacity and admission as a patient in the Hospital of 
Saint-Jean de Dieu, namely 19th October, 1954. 


(2) As to the award for loss of personal effects, the claimant, having 
resided in the Philippines since 1932, would apparently be eligible to claim an 
award from the Philippine War Damage Commission. I would estimate at 
$600.00 the amount which he could have received from that source by reason- 
able diligence in prosecution of a claim and I would estimate the date of such 
potential receipt as lst January 1950. It is therefore necessary to deduct the 
amount of such estimated receipt as compensation otherwise provided for, with 
interest adjustment from the estimated date of payment. 


The claimant acquiesces in the suggested postponement of interest date, 
but submits that the proposed deduction of a potential award from the Philip- 
pine Commission should not be applicable. 


Counsel quotes the remarks of the Right Honourable Advisory Commis- 
sioner on the disappointing results of proceedings before the Philippine War 
Damage Commission and the inadequacy of awards received by the very small 
number of Canadian claimants who succeeded in receiving some payments. 
(Report, p. 14, Item 11). 
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It is true that there were three obstacles in the way of an alien’s securing 
full compensation from the Philippine Commission for property lost by opera- 
tions of war, namely: 


(a) the “residence” requirement; 


(b) the inadequacy of the available fund to pay the larger claims in full; 
and 


(c) exclusion of many classes of property, such as intangible assets, water- 
craft, curios, and luxury articles. 


Within those limitations, however, both eligibility and priority of compen- 
sation seem to have been well defined and effectively adjudicated. 


The “residence” qualification, imposed on all individual claimants except 
citizens of the United States or of the Philippines, is defined as including “a 
citizen of a nation not an enemy of the United States, which nation grants 
reciprocal war damage payments to American citizens resident in such coun- 
tries, who was for 5 years prior to December 7, 1941, a resident of the 
Phlippines”: (U.S. Philippine War Damage Commission:—Rules and Regula- 
tions, January 27, 1948; Part 802, S.2(1). The Commission held that nationals of 
Switzerland, Canada, Australia, Nicaragua, and Sweden were eligible under 
this qualification. (Supplementary Report of War Claims Commission (1953), 
p. 26). 

As to priority of payment, established claims up to $500. were paid in full. 
Claims in excess of that amount were subjected to a reduction of 25% and 
residual sums in excess of the basic $500. were paid to the extent of 52.5% 


A simple enquiry would have elicited the necessary information respecting 
eligibility and extent of available compensation. The fact that full compensa- 
tion could not be secured did not excuse the claimant from seeking such partial 
compensation as was available by the exercise of reasonable diligence. 


The application of the Philippine Commission’s formula of priorities would 
yield a payment of almost $900 on a claim established at $1500. Allowing for 
all contingencies of classification of goods and proof of loss, I still consider $600 
to be a reasonable estimate of the compensation which the claimant could have 
received, and must therefore be deemed to have received from the Philippine 
Commission. 


With the foregoing variations I approve the report of the Deputy Commis- 
sioner and I recommend payment to “The Public Curator for the Province of 
Quebec’, as Committee for Abbe Ulric Arcand, of the following amounts: 


(a) $231.00 as an award for maltreatment of the claimant, Rev. Ulric 
Arcand, whilst a civilian internee in the hands of the Japanese, such payment 
to be in Order of Priority No. (1-2); 


(b) $12,000.00 as an award for personal injury of Rev. Ulric Arcand as 
aggravated or accelerated by maltreatment, such payment to be in Order of 
Priority No. (1-2) and to bear simple interest from 19th October 1954 at 3% 
per annum; 


(c) $1,500.00 as an award for loss of personal effects by Rev. Ulric Arcand 
in the Philippines, such payment to be in Order of Priority No. 3(a) and to 
bear simple interest from lst January 1946 at 3% per annum; subject to deduc- 
tion of 600.00 deemed to have been received from the Philippine War Damage 
Commission with adjustment of interest from lst January 1950; 
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(d) I recommend that the claim for loss of school property and equipment 
be disallowed. 


Dated this 14th day of October, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: By recommendation of 7th November, 1958, additional maltreatment 
award of $115.50 was made pursuant to Order-in-Council P.C. 1958-1467. 


CASE No. 9951 


Re: International Bronze Powders Limited 


ae To be eligible to claim under the War Claims Rules a corporation must 
successfully meet two tests. It must first be resident in Canada. Secondly, it 
must be engaged in active trading activities in Canada, either itself or through 
one or more subsidiaries. If it is so engaged in trading activities in Canada, 
which are defined as business operations in Canada of an industrial, mining, 
commercial, public utility, or public service nature, and has complied with the 
residence test, it can be regarded for the purpose of claiming against the War 
Claims Fund as a Canadian, but not otherwise. 


In the present case it is anything but clear where the claimant resided. The 
Rules require a claimant company to be resident in Canada within the meaning 
of the term “resident” as used in the Income Tax Act. Thus, for income tax 
purposes, a company resides where its real business is carried on and the real 
business is deemed to be carried on where the central management and control 
actually abide. In its income tax return for the fiscal year ended December 31, 
1939, a copy of which has been produced, the claimant shewed its seat of 
control and management to be situated ‘“‘Outside of Canada’’. In its return for 
the fiscal year ended December 31, 1944, a copy of which has also been 
produced, the response to the question ‘“‘Where is the seat of control and 
management of the Company situated?” is simply ‘4 Directors in Canada, 2 
Directors in the United States’. To the further question ‘‘Where are Directors’ 
meetings held?” the answer is “Approximately 50% in Canada and 50% in the 
United States”. On both returns the Head Office address of the Company is 
shown as “c/o Prince Edward Island Trust Co., 119 Richmond St., Charlotte- 
town, P.E.I.”, from which it would seem that during both of these periods the 
claimant did not maintain a separate head office of its own in Canada from 
which its operation could be carried on. Apart from the preponderance in the 
number of directors in Canada in 1944 (four in Canada to two in the United 
States), there is nothing in the 1944 return to indicate where the seat of control 
and management was situated. It is clear that in 1939 it was situated outside of 
Canada. It would seem, indeed, that if it was situated in Canada in 1944 this 
would have been clearly and definitely stated on the return, which is certainly 
not the case. As I have indicated above the test of residence prescribed by the 
Rules is residence within the meaning of the Income Tax Act. Having carefully 
considered all of the circumstances I am obliged to conclude that in the present 
case the residence test has not been met. 


The claimant must also establish that it was engaged at the relevant times 
in active trading activities in Canada, either itself or through one or more sub- 
sidiaries, that is, subsidiaries either wholly owned or controlled by it. It was 
argued at the hearing by Counsel for the claimant that it meets this requirement 


it 
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since at the relevant times it actively carried on trading activities in Canada 
through its wholly owned subsidiary, Canadian Bronze Powder Works Limited. 
This argument, however, would not appear to be supported by the evidence. 


First, there is the income tax return filed by the claimant for the fiscal year 
ended December 31, 1944. On this return, as on that for the year 1939, the 
nature of the company’s business is stated to be that of a holding company, and 
on both returns it is stated that the claimant held no shares or bonds of 
Canadian companies at any time during 1939 or 1944. On neither of these 
returns is there any reference to Canadian Bronze Powder Works Limited as a 
subsidiary of the claimant. On the 1939 return the only subsidiaries listed are 
Metallic Products Corporation, Metallpulver A.G., and Etablissements Edouard 
Seveau. United States Metal Powders Inc. is shown as an associated company. 
On the 1944 return the subsidiaries listed are Metallic Products Corporation, 
New York; Etablissements Edouard Seveau, France; Etablissements E. Gott- 
stein, France; and Metallpulver A.G,. Switzerland. There is no reference on 
either return to the Schopflocher company. It will also be observed that on the 
1944 return the address of the Metallpulver company is give as Switzerland. I 
can find no reference elsewhere to Metallpulver as a Swiss company. Elsewhere 
in the evidence it is repeatedly described as a German company, a German- 
owned company, and a German holding company. More particularly, there 
is nothing whatever in either of these returns to indicate or suggest that the 
claimant was then engaged in trading activities in Canada through a Canadian 
subsidiary. 

Next, there is a letter to this Commission dated February 5, 1954, signed 
by Mr. P. J. Schopflocher, Vice-President of the claimant, from which I take the 
following paragraph: 


“As far as “trading” activities of the International Bronze Powders Ltd. 
are concerned, we wish to advise you that our company is a holding 
company, holding 100% of shares of the different operating companies, like 
Canadian Bronze Powder Works Ltd., U.S. Bronze Powder Works, Inc., 
and Malone Bronze Powder Works, Inc., etc. It has therefore not carried on 
any trading activities in the literal meaning of the word.” 


This statement is in agreement with the information contained in the claimant’s 
1944 income tax return. In the return, however, there is no reference to any of 
the three companies referred to in the letter as subsidiaries of the claimant. 


Thirdly, there is a statement dated May 5, 1954, signed by the Director- 
Taxation, Department of National Revenue, Charlottetown, P.E.I., establishing 
that from 1939 until 1949 the claimant filed income tax returns under Section 4 
(k) of the Income War Tax Act and Section 64 of the Income Tax Act, and that 
as from January 1, 1950, it filed and paid income tax as an ordinary corpora- 
tion. I may here remark that to qualify as a 4(k) corporation for Income Tax 
purposes a corporation must establish to the satisfaction of the Department of 
National Revenue that all of its trading or manufacturing operations, or its 
investment and financial operations, whichever is the case, were carried on 
entirely outside Canada and its property, except securities and bank deposits, 
was situated entirely outside Canada. There is no doubt that the claimant did 
satisfy the Department of National Revenue that it qualified as a corporation 
that carried on no trading or business operations in Canada either directly or 
indirectly. Had it not so qualified it would have been liable for income tax as 
an ordinary corporation. On page 1 of the questionnaire that accompanied its 
1944 return there is the following note: “This Company files under Section 4-K 
of the Dominion Income Taz Act.” 
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It was submitted by Counsel for the claimant at the hearing that it 
qualified under subparagraph (ii) of section 4(k) as an investment and finan- 
cial company, and not under subparagraph (i) as an industrial or commercial 
company. I do not see that it is of material difference under which subpara- 
graph it may have qualified. All companies qualifying under either subpara- 
graph (i) or (it) are classified as foreign business corporations and can be so 
classified only when all of their business operations are carried on entirely 
outside Canada and all of their property, except securities and bank deposits, is 
situated outside Canada. 


It was also submitted by Counsel that for income tax purposes the claim- 
ant was properly classified as a non-trading corporation, but that for the 
purpose of claiming compensation from the War Claims Fund it should proper- 
ly be regarded as a company actively engaged in trading activities in Canada. 
In the words of Counsel: “the Company qualified under section 4K of the old 
Income Tax Act in spite of indirect trading activities in Canada; and yet the 
Company still qualifies under the War Claims regulations because of indirect 
trading activities in Canada’’. 


I am obliged by reason of the evidence to reject this argument. If the 
claimant was carrying on indirect trading activities in Canada it could not 
properly have qualified under subparagraph (7) of section 4(k). If it carried on 
any trading activities in Canada at all, either directly or indirectly, it could not 
have qualified under subparagraph (i). Under the latter subparagraph its 
business operations had to be of an investment or financial nature carried on 
entirely outside of Canada. If it qualified under section 4(k), and it is in 
evidence that it did so qualify, it could not have been engaged directly or 
indirectly in business operations in Canada, whether such operations were indus- 
trial or commercial or of an investment or financial nature. This being the case, 
and it clearly was the case, it cannot qualify under the War Claims Rules as a 
company actively engaged, either directly or indirectly, in trading activities in 
Canada during the period that it qualified as a non-trading corporation under 
section 4(k). 


Having carefully considered all of the evidence I am obliged to find that 
the claimant has not complied with either of the eligibility requirements, that it 
was hot a Canadian within the meaning of the War Claims Rules at the time of 
the loss and that it is consequently ineligible under the War Claims Rules to 
claim against the War Claims Fund. 


My comments on the question of the ownership of the 465 shares of the 
Schopflocher company and on the war operations of that company will, in the 
circumstances, be brief. I shall deal first with the ownership of the 465 shares. 


It is of record that these 465 shares, which had been held since 1935 by the 
Metallpulver Company, were sold in 1942 by the German manager of Metall- 
pulver to another German company owned or controlled by Eckart. When this 
transaction came to the knowledge of the claimant after the war it took action 
to have the sale set aside. Following an agreement of settlement reached 
between the claimant, Eckart and one Weiss, an order was made by a Restitu- 
tion Court in Germany which annulled the transfer to Eckart and vested the 
465 shares in Metallpulver. The Court which made the order annulling the 
transfer and revesting the shares was a German tribunal established for such 
purposes by the Allied Powers after the end of the war. 


Ownership of these 465 shares is claimed by the claimant because of its 
ownership of all of the shares of Metallpulver. There seems to be no doubt that 
Metallpulver was fully controlled, at least from 1935 to 1939, by the claimant, 
but following the outbreak of the war all such controls clearly ceased to exist. 
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Both Metallpulver and Schopflocher had been organized and operated as Ger- 
man-owned companies and were recognized as such by the German authorities. 
It would appear, in these circumstances, that the sale of the shares to the 
Eckart company, when it was made, could have been a valid sale under the 
laws then in force in Germany. This view would seem to be supported by the 
subsequent proceedings and the setting aside of the sale by the Restitution Court 
after the war; had it not been a valid sale when it was made these proceedings 
would not have been necessary. I have no doubt that the effect of the order of 
the Restitution Court, as claimed by Counsel for the claimant, was to make the 
sale illegal and void ab initio, but whether or not the setting aside of the sale 
by the Restitution Court can be recognized by this Commission would depend 
upon whether or not the order of the Restitution Court can be viewed by the 
Commission as one that can properly be brought before it. The Commission has 
gone on record to the effect that it cannot take post-war legislation into 
consideration in connection with war claims. There seems to be no doubt that 
the German Restitution Court that made the order was created by post-war 
legislation and that the order itself stems directly from post-war legislation. In 
these circumstances, and particularly as in my opinion the claimant has failed 
to establish its eligibility to claim under the War Claims Rules, it would not 
seem to be necessary for me to make any further comment. 


The nature of the operations of the Schopflocher company during the war 
years has now been established. At the recent hearing Mr. Paul Schopfiocher 
testified that during the war all bronze powder manufacturers in Germany 
were ordered by the German authorities to produce aluminum powders for use 
in the manufacture of flares and signals and for other war purposes, and that 
during the war period the Schopflocher company’s plant and facilities would 
have been engaged exclusively in the production of war materials and materi- 
als for the chemical industry for use in the German war effort. At this point I 
heed only remark that the War Claims Rules provide that where there was any 
voluntary collaboration or cooperation with or assistance to an enemy, in any 
part of its war effort, on the part of a claimant, whatever his nationality or 
nationalities, and whether individual or corporate, that claimant should be 
denied all participation in and should receive nothing out of the War Claims 
Fund. in the present case the office building that was destroyed and the factory 
that was damaged by Allied bombing and shellfire, and for which losses 
compensation is now claimed, were indisputably a German munitions plant that 
was engaged in manufacturing munitions of war for the use of enemy forces. 
On behalf of the claimant it has been submitted that the collaboration, coopera- 
tion or assistance given by the Schopflocher company was not voluntarily given 
and that the company could not do otherwise than cooperate with the enemy, 
not having any choice in the matter. I am obliged, however, to reject this 
submission. The evidence and submissions that have been presented all lead to 
the inescapable conclusion that at least from 1939 onward both the Metallpul- 
ver and Schopflocher companies were German-owned and German-controlled 
companies and were so regarded by the German authorities, and there is 
nothing whatever to indicate that there was at any time any objection or 
resistance on the part of the management or owners of these companies to their 
cooperation in the German war effort. Considering all of the circumstances, I 
am compelled to conclude that the collaboration, cooperation and assistance 
given to the German war effort by the Schopflocher company was freely and 
voluntarily given by the company and its management. 


Ottawa, October 15, 1958. 


(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


7600 THE WAR CLAIMS COMMISSION 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted additional materials in support of the 
contention that the recommendation for disallowance should be reversed, and 
an award granted. I have had the advantage not only of a very clear written 
presentation by the claimant’s solicitors, but also of a capable oral argument 
presented by Mr. William S. Tyndale. 


The arguments presented stressed the point of view that the claimant was 
at the relevant times both “resident in Canada” and “engaged in active trading 
activities in Canada’”’ within the meaning of the War Claims Rules, and it was 
therefore eligible to present a claim against the Canadian War Claims Fund. 


I recognize considerable merit in the contention that the claimant was 
resident in Canada, but a greater difficulty arises in connection with the 
question of trading activities. The claimant seeks to distinguish between trad- 
ing activities as contemplated by the Income Tax Act, and as contemplated by 
the War Claims Rules. Counsel stresses the contention that in its income tax 
returns the claimant was required to report only its direct shareholdings (that 
is, only one step in shareholdings) and was not required to show the second and 
subsequent steps in its indirect shareholdings. As a result, it is contended, 
although the income tax returns would suggest that the claimant was not a 
trading company, the claimant actually did engage indirectly in trading activi- 
ties in Canada through one or more indirect subsidiaries. 


I do not consider that this contention should prevail. The tests of residence 
and trading activities are set up by analogy with the Income Tax Act and 
Regulations, and I do not think that the claimant can be heard to contend that it 
is a non-trading company from the point of view of income tax, but a trading 
company from the point of view of the War Claims Rules. I therefore agree 
with the conclusion of the learned Deputy Commissioner that the claimant was 
not, at the relevant times, engaged in active trading activities in Canada. 


I was for a time impressed by the suggestion that, even if the claimant 
company were not eligible to claim as a corporation, those of its shareholders 
who could establish Canadian national status at the relevant times might be 
allowed to claim in their individual rights; and that, although the shareholders 
had not given the required notice of their intention to claim as individuals, the 
corporate notice might be taken to include a notice on behalf of the individual 
shareholders. 


A very careful review of the case convinces me, however, that the presen- 
tation of such claims would be fruitless. The learned Deputy Commissioner has 
given, as one of his reasons for recommending disallowance the fact that during 
the war period the Schopflocher company’s plant and facilities were engaged 
almost, if not altogether, exclusively in the production of war materials and 
materials for the chemical industry for use in the German war effort. 


Counsel for the claimant argues that such activity on the part of the 
German Company cannot be brought home to the Canadian claimant(s) as 
being voluntary collaboration. I am unable to agree with this argument. As I 
pointed out in CASE NO. 10017—Re: Woelfle, the word “voluntary” in the 
context of collaboration or assistance to the enemy does not necessarily imply 
any initiative on the part of the claimant in volunteering. There is in the present 
case no evidence to indicate that there was at any time any objection or 
resistance or protest on the part of the Canadian claimant(s), or on the part of 
their representatives in the German management of the plants, against the use 
of the plants to assist the German war effort. That being the case, I am of the 
opinion that the Canadian claimant(s) must be constructively charged with 
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voluntary collaboration in the enemy’s war effort. It would obviously be 
incongruous if payments were made from the Canadian War Claims Fund for 
damage to properties engaged in the production of war materials for an enemy 
of Canada and of her allies. 


The imputed collaboration would apply equally against a claim by the 
corporate claimant, and against a potential claim by the _ individual 
shareholders. 


By reason of the failure of the corporate claimant to establish active 
trading activities in Canada within the meaning of the Rules, and by reason of 
the imputed collaboration on the part of the corporate claimant and the 
individuals shareholders, I find myself in agreement with the conclusion of the 
learned Deputy Commissioner, and I therefore recommend that this claim be 
disallowed. 


Dated this 24th day of February, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9964 


Re: T. S. Simms & Co., Limited. 


...Under Article 16(b) of the Allied Powers Property Compensation Law, 
when the Japanese Government consider as a result of their investigation of a 
claim for compensation that the amount payable to the claimant differs from 
the amount claimed, the Japanese Government is required to inform the 
claimant of the amount which they consider payable. Upon being so informed, 
a claimant who is not satisfied with the amount considered payable by the 
Japanese Government may under Article 18(a) appeal from this finding within 
a period of three months and have the claim re-examined by the Allied Powers 
Property Compensation Examination Committee. The claimant company had 
therefore the right to appeal in this case but does not appear to have done so. An 
explanation of its decision not to appeal is contained in a letter dated May 19, 
1954, from its solicitors to the Director of the War Claims Branch, (External 
Affairs Department file no. 9161-FU-40, Vol. I). In this letter it is stated that 
the amount (U.S. $31,008) was accepted in view of the current drop in the 
market price of bristle, that the Japanese Government assessed the claim on the 
basis of current market prices, and that it was thought as well to accept the 
assessment on this basis rather than prolong the application by an appeal. 


Consideration must therefore be given to the question as to whether the 
claimant company, by reason of its failure to prosecute an appeal, has received 
from the Japanese Government a lesser amount of compensation than it should 
have received and would have received had it lodged an appeal. Such consider- 
ation becomes necessary as this Commission is obliged by the War Claims Rules 
to deduct from an award recommended in such cases not only the amount that 
a claimant actually receives from an alternative source of compensation, but 
also the amount that the claimant might have received by diligent and thor- 
ough prosecution of a claim against an alternative source. If, therefore, the 
Japanese Government had, by the application of a mistaken criterion of com- 
pensation, reduced the amount of the compensation to which the claimant 
would be properly entitled, the amount that the Commission would be obliged 
to deduct would be not only the amount actually received by the claimant, but 
also the amount that it would have received had it successfully prosecuted an 
appeal against the decision of the Japanese Government. 
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Having carefully considered all of the circumstances, I am convinced that 
in the present case the failure of the claimant company to lodge an appeal is 
not of great practical importance. It is more than doubtful that the filing of an 
appeal in this case would have resulted in an increase in the amount of 
compensation found payable by the Japanese Government. The basis upon 
which the finding of the Japanese Government was calculated appears to be 
clearly in accordance with the provisions of Article 15 of the Treaty of Peace 
with Japan and of Article 5(b) of the Allied Powers Property Compensation 
Law. Under the latter provision the measure of damage in respect of tangible 
property that cannot be restituted is the sum of money required at the time of 
compensation for the purchase in Japan of property similar in condition to that 
of the former property at the time of the beginning of the war. It would, I 
think, be difficult to say that the Japanese authority has not in the present case 
fully complied with the obligation thereby imposed upon it, and for this reason 
the probability of a successful appeal against its decision would appear to have 
been remote. 


It should be noted also that in its claim before this Commission the 
claimant company does not seek to obtain the difference between the amount of 
the claim filed by it with the Japanese Government and the amount of 
compensation considered payable and subsequently paid (in May, 1954) by that 
Government. It now claims to be compensated only for loss of interest from the 
date of that payment to the present time, for which it would have been eligible 
had there been no Allied Powers Property Compensation Law and had its claim 
been filed and disposed of under the War Claims Rules. Its claim cannot 
therefore be considered unreasonable or inadmissible. Of course, had its claim 
been paid in full by the Japanese Government it is improbable that it would 
now have any claim at all against the Canadian Fund, but such a happy 
outcome would have been possible only by reason of the difference in the basis 
of compensation prescribed by the Allied Powers Property Law (replacement 
value at time of payment of compensation) and that prescribed by the War 
Claims Rules (reasonable market value as at June 30, 1941). And since it has 
been established with reasonable certainty that the reasonable market value of 
the goods at June 30, 1941, was $30,492.48, this is the valuation with which I am 
concerned for the purposes of this report. 


My finding, accordingly is that the claimant company sustained a loss due 
to war operations of goods of the value of $30,492.48 as of June 30, 1941, and 
that it is eligible to be compensated for its loss from the Canadian War Claims 
Fund. My recommendation is that it should be granted in respect of its loss an 
award of compensation in that amount, with simple interest thereon at the rate 
of three per centum per annum from January 1, 1946. From this total award, 
however, there should be deducted as satisfaction otherwise provided the 
payment of $30,520 (Canadian) that it has received from the Japanese Govern- 
ment as compensation under the Allied Powers Property Compensation Law, 
and there should be an adjustment of interest as of the date of that payment, 
namely May 19, 1954. 


December 18, 1957. 


(Sgd) JAMES FRANCIS, Q.C., 
Deputy War Claims Commissioner 
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Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 

The claimant has been furnished with a copy of the Deputy Commissioner’s 
report, and has waived presentation of further materials on review. 

As to satisfaction otherwise provided for, I agree with the conclusion of the 
learned Deputy Commissioner that the chances of obtaining additional compen- 
sation from the Government of Japan were too remote to warrant the claimant’s 
prosecuting (perhaps) an expensive appeal. I therefore agree that the proper 
deduction on this count is the sum actually received from the Japanese Gov- 
ernment. The experience of the Commission has usually been that compensa- 
tion under the Treaty of Peace with Japan is on a more generous scale than 
that permitted by the War Claims Rules, the former being on a post-war 
replacement basis, and the latter being on a 1941 market value basis. This is 
one of the few cases which are complicated by a decline in the market price of 
the commodity concerned, and for that reason it appears not unreasonable that 
the compensation allowed by the War Claims Rules, with added interest, should 
exceed the compensation received under the Japanese Treaty. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I therefore recommend that the claimant be paid $30,492.48 as an award for 
loss of property in Japan, such payment to be in orders of Priority Nos. 3(a), 
3(b), 4(a), 4(b), 5, and 6, and to bear simple interest from lst January 1946 at 
3% per annum; subject to deduction of $30,520.00 received from the Govern- 
ment of Japan, with interest adjustment from 19th May, 1954. 


Dated this 26th day of February, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9969 
Re: Dumaine 


...l also approve the learned Deputy Commissioner’s oral suggestion that, 
in view of the advanced age and physical condition of the claimant, the award 
should be administered for her benefit by the appropriate agency of the 
Department of Veterans Affairs. 

I therefore recommend that there be paid to the District Administrator of 
the Department of Veterans Affairs at Winnipeg for administration for the 
benefit of the claimant, Mrs. Maria Anne E. Dumaine, $785.00 as an award for 
maltreatment of her son, the late Private Joseph Alphonse Gerard Dumaine, 
whilst a prisoner of war in the hands of the Japanese, such payment to be in 
order of Priority No. (1-2). 


Dated this 24th day of January, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 9977 
Re: Broaddus 


... Lhe War Claims Regulations—paragraph 6(a)—provide that notice of a 
claim must be received by the War Claims Commission not later than Novem- 
ber 30, 1954. The Commission has interpreted such notice to include a written 
notice given to a department of the Government of Canada and forwarded by 
that department to the Commission. 
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The notice alleged to have been given by Mr. Lye on behalf of the present 
claimant presents two difficulties: 


(a) The alleged written notice never reached the Commission, and the 
claimant is unable to furnish any corroboration of its content or of its receipt 
by Mr. Leader, or Mr. Porter, or Mr. Maybank; 


(b) Even if the writing of the letter and its receipt by either Mr. Leader or 
Mr. Maybank were fully corroborated and established, it appears to me that a 
Member of Parliament cannot be regarded as an agent of the Government of 
Canada, or of any department of the Government, for the purpose of officially 
receiving notices of claims against the War Claims Fund. 


The foregoing difficulties seem to me to be insuperable, and I am firmly of 
the opinion that the Commission must be regarded as having had no notice of 
claim until after 30th November 1954. I therefore see no alternative but to 
recommend that this claim be disallowed. 


Dated this 30th day of January, A.D. 1958. 


(Sed) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 66 (IT) 9978 
Re: Dizazzo 


By my Report dated 20th October 1958 I confirmed the recommendation of 
Deputy Commissioner Francis for disallowance of this claim on the ground 
that adequate proof of ownership of the property at the time of damage, or of 
the cause and extent of the damage sustained, had not been presented. I 
accordingly found it unnecessary to review the opinion of the learned Deputy 
Commissioner that the claimant had lost his eligibility to claim by reason of his 
having transferred the title to the property without reserving the right to 
receive compensation for war damages. 


Subsequently, in cASE NO. 69 (IT) 10021—Re: Olindo D’Errico, I had 
occasion to consider the latter point, and I there held that in claims under the 
Treaty of Peace with Italy it is the owner of the property at the time of the 
damage, and not the subsequent transferee of the damaged property, who 
retains the right to compensation. My decision in that case was based on the 
second sentence of Section 9(b) of Article 78 of the Italian Treaty, which 
provides: “If the successor has purchased the property in its damaged state, the 
transferor shall retain his rights to compensation under this article, without 
prejudice to obligations between the transferor and the purchaser under 
domestic law.” 

It was on the basis of the above mentioned decision that I acceded to the 
present claimant’s later request to have his case re-opened for the 
purpose of enabling him to present more adequate proof of ownership, circum- 
stances of loss, and quantum of damage. I accordingly referred the case to 
Deputy Commissioner Hyndman for reconsideration in the light of additional 
evidence submitted. 


Dated this lst day of October, A.D. 1959. 
(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 


NoTE:—Award approved. 
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CASE No. 9987 
Re: Douglas 


...she could, indeed, as other claimants in a similar position have done, have 
established her claim under the provisions of the Philippine Rehabilitation Act. 
Had she made her claim under that Act her loss would have been investigated 
by a competent authority having the facilities to make the investigation and to 
establish the loss and the amount thereof. Also, any award of compensation that 
she might have been granted under that Act would, under the War Claims 
Rules, have had to be considered as satisfaction otherwise provided in respect 
of her present claim, and would have had to be deducted from any award of 
compensation that might be awarded to her from the Canadian War Claims 
Fund in respect of the loss. 


Under our Rules, the general principle is that claims should not be admit- 
ted against the Canadian Fund to the extent that the claimant has or could 
have received payment from another source, with this proviso, that if the 
claimant by reason of his own neglect or default has failed to receive or has 
forfeited or lost his eligibility to receive payment from another source he is to 
be deemed to have received payment. In the present case there was the source 
referred to above, the Philippine Rehabilitation Act authority, from which Mrs. 
Douglas could have received compensation in respect of the loss of her personal 
property. It may well be that she was not aware that she could have claimed 
compensation under that Act and for that reason failed to make her application. 
I think, however, that she should have made some inquiry and that she should 
not have allowed the matter to remain in abeyance for so many years... 


...-For the reasons stated above her claim for compensation for loss of personal 
property should be disallowed. 


March 7, 1958. 


(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


Note: Disallowance confirmed by Chief War Claims Commissioner, 11th April 
1958. 


CASE No. 10008 
Re: Sister Marie-Agnes 


Deputy Commissioner Marion has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. I have also notified her, in pursuance of the provisions of Rule of 
Procedure No. 20, that I considered it necessary to reverse the Deputy Commis- 
sioner’s recommendation for a personal injury award, and to recommend 
disallowance of that branch of the claim. On review, the claimant has submit- 
ted additional arguments in support of the contention that the award recom- 
mended by the learned Deputy Commissioner for personal injury should be 
maintained, or increased. I have had the benefit, in this connection of an oral 
presentation made by the claimant’s counsel, M. Jean Remillard. 


After a very careful consideration of all aspects of the case, I am unable to 
agree with the learned Deputy Commissioner’s conclusion that the evidence 
discloses a case of compensable personal injury. 


The only medical evidence submitted is that of two practitioners who 
treated the claimant in 1955 and succeeding years for a variety of ailments 
including sinus trouble; rhinal atrophy; general dehydration; deafness; 
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avitaminosis; bad circulation and pernicious anemia. The opinions of Dr. Bus- 
siere and Dr. Rolland as to the cause of the claimant’s ailments are highly 
speculative. In my opinion, it would be impossible to assign such ailments in 
1955 with any certainty to the causation of the claimant’s experiences during a 
relatively short period of internment fourteen years previously. 


Undoubtedly, the claimant has suffered a large variety of ailments and has 
incurred very considerable expenses and pecuniary loss as a result. The War 
Claims Rules, however, prescribe that personal injury to be compensable must 
be a direct result of war operations or of maltreatment and that no compensa- 
tion can be paid for damage which is too remote. The Rules go on to prescribe 
that the general principles upon which compensation for personal injuries 
should be awarded are in accordance with the ordinary principles applied in 
our civil courts for the assessment of resulting personal loss. I am entirely 
unable to conclude from the evidence presented in this case that the claimant’s 
illnesses were directly caused or even aggravated by maltreatment at the hands 
of her enemy captors. With considerable reluctance from the compassionate 
point of view, I am constrained to reverse the recommendation of the learned 
Deputy Commissioner for a personal injury award, and to recommend disal- 
lowance of that branch of the claim. I approve his recommendation for an 
award for maltreatment. Counsel urged that the amount of the latter award 
might be increased, but a careful review indicates that the amount recommend- 
ed corresponds with that awarded in cases of detention for a similar period and 
under similar circumstances. 


I therefore recommend that the claimant be paid $100.00 as an award for 
maltreatment of herself whilst a civilian internee in Europe, such payment to 
be in order of Priority No. (1-2). 


I recommend that the claim for personal injury be disallowed. 


Dated this 18th day of March, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 10011 
Re: Andrews 


These claims were consolidated for hearing before Deputy Commissioner 
Bird. The claim of Calumet International Limited was rejected as such, because 
that claimant was solely a holding company and carried on no active trading 
operations; it was therefore unable to establish Canadian national status. An 
amendment was, however, allowed, whereby Mr. Andrews was substituted as 
claimant in respect of the original Calumet International Limited claim, he 
being the equitable owner of 17,393 of the 20,000 issued shares of the corpora- 
tion. It is to be noted, that the claim filed by Calumet International Limited, in 
respect of which Mr. Andrews is now substituted as claimant, is based on 17,393 


20,000 
of the total loss alleged to have been sustained by the company. This apparent- 
ly means that the company was originally claiming in respect of Mr. Andrews’ 
equitable shares only, the owners of the balance of the shares being ineligible 
to claim. 


Deputy Commissioner Bird has submitted to me his findings and recom- 
mendation for the disallowance of all three claims, with his reasons therefor. 
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The claims have been exceptionally well documented and presented, and I 
have had the advantage, on review, of a very able oral argument submitted in 
Ottawa by Mr. Ian A. Shaw. 

Since the report of the learned Deputy Commissioner, the International 
Tribunal has completed its arbitration of the disputes between the claimants 
and the Government of Japan, and has recommended awards substantially 
greater than the settlements originally offered by the Government of Japan. On 
Mr. Shaw’s submission, the arbitration awards would approximate from $136,- 
832.00 to $150,837.00, the difference depending on the convertibility of Japanese 
yen. Such awards would be the equivalent of a total award in the vicinity of 
$100,000.00 to $107,000.00 from the War Claims Fund, carrying interest from 
lst January 1946 at 3% per annum. The capital claims submitted by the three 
original claimants totalled $221,982.40. 

Mr. Shaw relies strongly on the comments of the learned Deputy Commis- 
sioner as to the credibility of the claimants as witnesses, as to the excellence of 
the documentary evidence submitted, and as to the reasonable basis of values 
shown in the inventories. The learned Deputy Commissioner concludes his 
summary of these comments by stating that he regards the estimates as being 
fair and reasonable. 

Mr. Shaw goes on to urge that either the foregoing comments of the 
Deputy Commissioner should be accepted as a finding that the amounts claimed 
represented the compensable values of the goods lost, or else that the cases 
should be referred back to the Deputy Commissioner for a specific finding of 
such compensable values. It must, however, be recognized that the values 
placed on assets by an owner for inventory purposes, however fair and 
reasonable such values may be from that point of view, are apt to be widely 
different from the “reasonable market value” which this Commission must 
adopt as the criterion of compensable value. 

As the learned Deputy Commissioner pointed out, the basis of replacement 
value prevailing under the Japanese Treaty is in almost all cases more gene- 
rous than the basis of compensable value prescribed by the War Claims Rules, 
even when interest in the intervening period is added to the latter. In this 
connection, the Deputy Commissioner refers to the disallowance of claims in 
CasEs Nos. 6423—Re: Saint Vierge, and 9303—Re: Franciscans. 


Only two exceptions from that tendency have been noted and recognized 
by the Commission. One exception was the case of a commodity whose market 
value had very substantially depreciated from 1941 to the time of the Treaty 
award. The other exception concerned a group of claims for clothing and 
belongings of a strictly personal nature, where expenses and contingencies of 
proof might overweigh the benefits of compensation under the Japanese Treaty; 
in some of this group of claims the Commission allowed a modest margin not 
exceeding $200.00 in any case. 


Mr. Shaw argues that the present claimants should be regarded as an 
exception to the general tendency, particularly in respect to the items of used 
machinery and equipment. He points out that in 1941 imports of such articles 
into Japan had practically ceased and all unused machines and equipment of 
those categories had been sold. As a result the values of used articles rose to 
fantastic heights in 1941 and probably became even higher during the war 
years. He therefore urges that in arriving at the reasonable market value of 
such used commodities, they should not be subjected to a formula of deprecia- 
tion comparable to that which was made applicable to compensation values 
under the Treaty of Peace with Japan. 
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While there is some merit in Mr. Shaw’s argument on this point, there does 
not appear to be any evidence that prices of used commodities had by 30th 
June 1941 risen as sharply as he contends. Though the growing scarcity of 
commodities unquestionably arrested, or even reversed, the normal tendency to 
depreciation of used goods, the inference from available materials is rather that 
that process had not reached its height by June 1941, which is fixed by the War 
Claims Rules as the date for determination of reasonable market value. It may 
be admitted that the growing scarcity of commodities was then beginning to 
have some effect and that the depreciation in value of some classes of used 
articles may have been arrested to some extent. On the other hand, an exami- 
nation of the inventories submitted in support of the claims reveals numerous 
large items which would not belong to those classes of articles, but whose value 
might have been less in a period of impending war than in time of normal 
peace. There are, as a matter of fact, numerous large items of highly personal 
and luxury character, for which, in the absence of strong corroborative evi- 
dence as to their market value, the Commission would be able to allow only a 
small fraction of the amounts claimed. Among such items, I might instance 
seven shotguns and rifles claimed at $1,225.00 and a stamp collection claimed at 
$36,500.00. If the Japanese Treaty awards were apportioned pro rata among the 
various individual items of the claims, the result would be that Mr. Andrews 
would be receiving over $900.00 for the guns and rifles, and over $27,000.00 for 
the stamp collection. This Commission’s awards for those items would be very 
substantially smaller, and a similar comparison might be made with reference 
to numerous other articles. The close examination of the whole of the invento- 
ries would indicate that a great many of the articles listed would have a market 
value very substantially below the values claimed. It is also to be inferred that 
although the tendency towards depreciation of new goods might be arrested or 
even reversed by their growing scarcity, this tendency would, in the case of 
used goods, be counteracted by the depreciation owing to use in the period 
intervening between 30th June 1941 and the actual date of loss. 


As to the uncertainty of conversion of the Japanese Treaty award into 
Canadian currency, the Regulations are admittedly complex and vary from 
time to time. The Commission is informed that remittances to non-resident 
claimants are authorized in foreign currency, subject to a discretion in the Bank 
of Japan, the outcome of which discretion would be uncertain until the 
claimants have requested payment. In any case, I do not think that difficulties of 
conversion can be taken into consideration by this Commission. The claim is 
made in respect of loss of property in Japan, and if compensation is available in 
that country, the War Claims Fund cannot be held to guarantee the transfer 
of that compensation to Canada. 

After a very careful examination of the evidence and other materials so 
fully and competently presented in this case, I am convinced that the compen- 
sations now available under the Treaty of Peace with Japan are at least as 
generous as any awards (including interest) to which the claimants might 
otherwise have been entitled under the War Claims Rules. 

I therefore approve the recommendation of the Deputy Commissioner 
without variation, and I recommend that each of these claims be disallowed. 


Dated this 14th day of October, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 10017 
Re: Woelfle 


...At the outbreak of World War II he was notified by the German authorities 
that he was required to serve with Germany’s armed forces. He was informed 
that under the law then in effect he would have to serve because he was born 
in Germany, his parents were of German nationality, and he was living in 
Germany. He was also informed that he might refuse to serve but that in that 
event he and his family would be interned and their property confiscated. As 
he states: “there was nothing else to do but to serve. The result was that in the 
end I became a prisoner of war and returned to Germany near the end of 
1947.”’ His recital of these events ends with the statement that because of war 
conditions he lost values to the amount of $50,000.00 or more. 


The conditions in which the loss was incurred are briefly stated in his 
letter of February 27, 1958. He there states that he was enlisted in the German 
forces, subsequently became a prisoner of war and did not return to Germany 
until near the end of 1947. He adds: 


“However after being released I found that my business was ruined. 
Through conditions of that war I have lost values to the amount of 50,000 
dollars or more.” 


This would indicate that the loss was due to “conditions of war” and not to 
actual operations of war. If such is the case Mr. Woelfle would not have an 
admissible claim under the War Claims Rules. Unless the loss was due directly 
to actual operations of war the claim would not be a compensable claim under 
the Rules. Losses due to operations of war are losses caused by hostile physical 
operations, that is, by bombing, shellfire or otherwise, by armed forces engaged 
in an actual theatre of war or by looting in the immediate area of an actual 
theatre of war. All other losses, and they are manifold, are losses due to the 
existence of a state of war and they are not compensable under the War 
Claims Rules. 


Innumerable persons in all of the countries that were engaged in the war 
sustained losses and in many cases very substantial losses because of the 
existence of a state of war. Thousands of persons sustained losses of profits and 
revenues from their businesses and investments because of conditions that 
arose out of the war. Others found that their businesses and occupations had 
vanished. Others had their properties and businesses expropriated or national- 
ized because of the war emergency. Still others sustained losses because they 
were required by the laws of their countries to serve in the armed forces and 
were thereby unable to pursue their normal occupations. Many others sustained 
substantial losses because of worldwide monetary inflation. In none of these 
cases has it been found possible to compensate the victims of such losses; their 
number is legion and their losses have been too numerous and too farreaching. 


It is obvious, therefore, that unless the loss that Mr. Woelfle claims to have 
sustained was caused directly by operations of war or by looting in the 
immediate area of actual war operations his claim would not be an admissible 
claim under the War Claims Rules. If his claim arises because of the existence 
of a state of war he is one of the multitudes of persons who have similarly 
sustained losses that are inevitable in the presence of the existence of a state of 
war and for whom no form of compensation is known to exist. 


Let us assume, however, although it has not been established, that his loss 
was caused directly by actual operations of war such as I have described above. 
Would he, in the circumstances set forth in the second and third paragraphs of 
this recommendation, be eligible to claim compensation for his loss from the 
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Canadian War Claims Fund? The Rules applicable to situations such as that 
described by Mr. Woelfle and by which this Commission is bound are clear and, 
I think, beyond dispute. The first of these Rules is as follows: 


“During the war persons who in addition to being Canadians also 
possessed an enemy nationality were faced with difficult problems arising 
from a conflict of loyalties and as a natural result there were some who 
chose to give collaboration, cooperation or assistance to an enemy. There is 
no need to formulate a special rule for this group because they would come 
within a general rule which I propose to recommend and, for purposes of 
convenience, at this stage of the report. 


“This general rule is that where there was any voluntary collaboration 
or cooperation with or assistance to an enemy, in any part of its war effort, 
on the part of a claimant, whatever his nationality of nationalities, and 
whether individual or corporate, that claimant should be denied all partici- 
pation in and should receive nothing out of the War Claims Fund.” 


The above general rule was recommended by the Advisory Commission on 
War Claims and was subsequently adopted by the Government of Canada and 
forms part of the War Claims Rules. The second Rule which is applicable to the 
situation in the present case and which also is a part of the War Claims Rules, is 
as follows: 


“It seems to me that while possession of dual nationality by a claimant 
should not in itself bar his claim, no consideration should be given to a 
claim from a Canadian who at time of loss possessed a second nationality 
and who was at that time domiciled in the country of his second national- 
ity, subject, however, to this one exception, that the claim of such a 
Canadian upon whom loss or injury was inflicted by enemy authorities on 
account of his being a Canadian should be admitted to the extent, but only 
to the extent, of the loss or injury so inflicted.” 


It cannot be disputed that the rules that I have quoted are eminently fair to 
all Canadians, whatever the situation they may have found themselves in 
during the war. Any Canadian in enemy territory who had loss or injury 
inflicted upon him by an enemy authority because he was a Canadian is eligible 
to receive compensation from the Canadian Fund to the extent of such loss or 
injury. Now, what was the situation in the present case? I quote from Mr. 
Woelfie’s letter of February 27, 1958: 


‘At the outbreak of World War II I received a letter from the German 
Government enlisting me to the German forces. I was given to understand 
that, according to a new law, I would have to serve because I was born in 
Germany, my parents were Germans and that I live in Germany. I was 
further told that I may refuse to serve, but in case I do so, I and my family 
would be interned and our property would be confiscated. There was 
nothing else to do, but to serve.” 


This is indeed a frank and apparently fair appraisal of the situation in 
which Mr. Woelfle unfortunately found himself. It is obvious, however, from 
Mr. Woelfle’s own statement, that any loss he may have sustained as a result of 
his enlistment was not inflicted by the German authorities on account of his 
being a Canadian. On the contrary, it is clear that he was required to serve 
because he was born in Germany, his parents were Germans and he was living 
in Germany. It was apparently made clear to him also that he could refuse to 
serve but in that event he and his family would be interned and their property 
taken from them. 
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Here, indeed, is the difficult problem arising from the conflict of loyalties 
referred to by the Advisory Commissioner in his Report—in this case a conflict 
between loyalty to Canada, loyalty to Germany, loyalty to one’s family and 
possessions, and loyalty to oneself. I would think that, in this rather difficult 
situation, if Mr. Woelfle had chosen to be loyal to Canada and had had faith in 
Canada he would have refused to serve in the German forces. Had he done so he 
would no doubt have been interned and his property sequestered. He would not 
have been the only Canadian to have been interned by the enemy; he would, 
indeed, have been one of the thousands of loyal Canadians who were interned in 
Europe and elsewhere by the enemy during the war. Had he been so interned 
and suffered a loss or injury by reason of the act of the enemy authority he 
would now be eligible under the Rules for compensation to the extent of his 
loss. He did not, however, so choose—he chose, rather to serve with the German 
armed forces. Evidently, he cannot have it both ways. He was faced with a 
difficult problem arising from a conflict of loyalties and as a natural result he 
chose to give collaboration, cooperation and assistance to an enemy. Under the 
general rule that I have quoted above this bars him from participation in the 
Canadian War Claims Fund. 

The unfortunate sequence is succinctly set forth by Mr. Woelfle in the 
same letter. He states: “‘The result was, that in the end I became a prisoner-of- 
war and zeturned to. Germany near thesend, Of, 1947) wo. sieiels de ee lense tee koe 
a ikl eo is Ee ee rae ee after being released I found that my business 
was ruined. Through conditions of that war, I have lost values to the amount of 
50,000 dollars or more.” 

It is of interest to note that he became a prisoner of war. That would 
indicate that he had served in the front line of battle and at least on one 
occasion had come into contact with the forces of the Allies. Now, it is well 
known that the German armed forces had reasonably high standards of service, 
and it would seem unlikely that they would place in the front line of battle an 
unwilling and reluctant conscript who could be suspected of loyalty to Canada. 
It would seem more likely that such a conscript would be found in some less 
exposed situation in which his loyalty conflict would not endanger the safety of 
his comrades. As he found himself, however, in the line of battle it would seem 
that the German authorities had no reason to question his loyalty to Germany. 


It would also seem to follow that when he became a prisoner of the Allies 
his position would thereby have improved. The conflict of loyalties must then 
have ended and the problem arising therefrom would have been resolved. He 
could then have declared himself a British subject and a Canadian but he does 
not appear to have done so. He may, of course, have had good reason not to so 
declare himself. It was at best a rather awkward situation in which discretion 
may well have seemed to be the better course. Nevertheless, he did have that 
opportunity but does not appear to have availed himself of it. 


In his letter of March 10, 1958, Mr. Woelfle states that he never enrolled 
voluntarily in the German Army but was forced to do so, that his case was the 
subject of an inquiry made by the Department of Citizenship and Immigration 
and he was able to prove that he had been forced to serve. He states that the 
Department of Citizenship and Immigration found that there were mitigating 
circumstances in his case and that for this reason his Canadian citizenship was 
not liable to revocation. He suggests that there is a conflict of opinion on his 
case between the Citizenship authority and this Commission and he “refuses to 
believe that there are two kinds of laws in Canada.”’ 


There is, however, no such conflict of opinion as he suggests. This Commis- 
sion has not to my knowledge at any time questioned his Canadian citizenship. 
Based upon the Rules by which it is bound and which I have set forth above, it 
has advised him that it might be difficult for him, in the circumstances that he 
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had described, to establish an admissible claim. It is clear from the information 
that he has given the Commission that when he was notified that he was 
required to enlist in the German Forces he was faced with a difficult problem 
arising from a conflict of loyalties and, that, rather than face the very unpleas- 
ant consequences that would result from his refusal to serve, he chose to serve 
and did serve with the German Forces. By doing so he collaborated, cooperated 
with and gave assistance to the enemy in its war effort, and by doing so he 
forfeited any eligibility he might otherwise have had to claim against the 
Canadian War Claims Fund. There is no question of his citizenship here. In this 
respect he is in precisely the same situation as a number of other Canadians 
who found themselves faced with the same problem and who chose to collabo- 
rate with the enemy. 


Having carefully considered all of the circumstances I cannot help but 
conclude that (1) Mr. Woelfie’s loss is a loss arising from the existence of a 
state of war as explained above, and that (2) in the alternative, should he have 
a claim that would otherwise be admissible, he forfeited his eligibility to claim 
against the Canadian War Claims Fund by choosing to serve with the German 
Forces when he could have refused to do so. There is no doubt that he was then 
faced with a difficult problem but it is precisely the problem envisaged by the 
Rules and, as I have said, this Commission is bound by the Rules. In all of the 
circumstances I am obliged to recommend that his claim be not admitted. 


March 25, 1958. 


(Sgd) JAMES FRANCIS, Q.C. 
Deputy War Claims Commissioner 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commission- 
er’s report. On review, he has submitted an elaborate statement and argument in 
support of the contention that the decision should be reconsidered and an 
award granted. He maintains both that a substantial portion of his losses were 
caused directly by actual operations of war, and that he did not voluntarily 
collaborate with, or assist, the enemy in its war effort. He corrects the inference 
of the learned Deputy Commissioner that he had served in front line action by 
indicating that he had been assigned to take charge of the units of the German 
Military Police stationed in Jersey and Guernesey. 


Apart from that discrepancy, which in my mind makes no difference to the 
legal situation, the whole case is so clearly and admirably expressed by the 
Deputy Commissioner that I need add very few comments. 


It is, I think, inconceivable that the German Army would assign such a 
responsible military post to a man who might even be suspected of sympathy 
with the Canadian or British enemy (however exemplary his conduct in that 
post may have turned out to be). 


Nor does the word “voluntary” in the context of collaboration or assistance 
to the enemy imply any initiative on the part of the claimant in volunteering. 
It was open to him to insist on his status as a Canadian national. The conse- 
quences for himself and his family might have been unpleasant in the extreme, 
but in that case he could at least have sought compensation from the Canadian 
War Claims Fund. Instead, as the learned Deputy Commissioner points out, he 
virtually chose to accept a military assignment in the enemy’s war service. 


EDITED REPORTS OF CASES BEFORE COMMISSION 713 


It would be preposterous if a claim against the Canadian War Claims Fund 
were to be allowed in the circumstances. 


I have no alternative but to approve the report of the Deputy Commission- 
er, and I reeommend that this claim be disallowed. 


Dated this 10th day of November A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 69 (IT) 10021 
Re: D’Errico 


Deputy Commissioner Francis, to whom this claim was referred, has sub- 
mitted to me his findings and recommendation, with his reasons therefor. 


The learned Deputy Commissioner recommends an award of 128,566.66 lire 
for loss of movable property. On the other hand, he recommends disallowance 
of the claim for damage to immovable property because, although “it has been 
established that the claimant was the owner of these properties at the time the 
damages were sustained’, the parcels of land concerned were sold and trans- 
ferred by the claimant in October 1947 to four respective transferees, together 
with ownership of “all the rights and privileges of the claimant in the proper- 
ties, of every kind.” 


Whether, or not, a transfer of that nature is sufficient to divest a claimant 
of the right to compensation is a question which arose also in CASE NO. 66 (IT) 
9978—Ernesto Dizazzo. It was, however, unnecessary for me to decide the 
question in that case, as I approved the disallowance by the learned Deputy 
Commissioner on the ground that adequate proof had not been presented either 
of the ownership of the property at the time of the damage, or of the cause and 
extent of the damage sustained. 

In the present case, it would seem unreasonable that the claimant would 
include, in a sale of lands for 90,000 lire, a right to compensation which his own 
geometrician valued at 2,429,200 lire, and which the officials of the Italian 
Department of Finance later valued at 320,480 lire. And, whatever may have 
been the effect of the transfer at domestic law, the situation so far as claims for 
compensation under the Treaty of Peace with Italy are concerned seems to be 
clarified by the second sentence of Section 9(b) of Article 78 of the Treaty 
itself, which provides: “If the successor has purchased the property in its 
damaged state, the transferor shall retain his rights to compensation under this 
article, without prejudice to obligations between the transferor and the pur- 
chaser under domestic law.” In other words, in claims under the Italian Peace 
Treaty, it is the owner of the property at the time of the damage, and not the 
subsequent transferee of the damaged property, who retains the right to 
compensation. 

According to the learned Deputy Commissioner’s findings, both the claim- 
ant’s ownership of the properties at the time of the damages, and the fact of 
damage during military operations between October 1943 and May 1944, have 
been duly established. 

As to the quantum of damage, it was estimated by the claimant’s geometri- 
cian at 2,429,200 lire. This estimate was submitted for verification to the Italian 
Ministry of Finance, and the damage was investigated on the spot by the 
Ministry’s technical officers, who reported an estimate of the damages at 320,480 
lire. The latter report took into account the nature of the soil, the damage to 
the land and plantations, the type and number of the trees destroyed, and the 
loss of the crop for the year 1943/44. The Minister goes on to state that the 
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difference between the amount claimed and the assessment made by the 
competent technical office is due mainly to the fact that the interested party’s 
claim was not confirmed by expert appraisement on the spot. 


In nearly all claims for war damages in Italy, the Commission has found 
similar differences between the estimates of the claimants’ surveyors and the 
official assessments of the technical office of the Italian Ministry of Finance. In 
most cases, the Commission has preferred the official estimate to that of the 
privately employed geometrician. As Deputy Commissioner Francis said in 
Case No. 56 (IT) 9917—Estate of Francesco Del Duca: “The Italian official 
estimates are made by Government officials who are expert in this field, are 
fully familiar with conditions in Italy, and have ready access to records of 
property values and building and other costs that are not readily available 
elsewhere. For these reasons I have usually accepted the official estimate as a 
more realistic and accurate appraisal of the damages actually sustained than 
those of the claimant’s surveyor.”’ 


That, as I have intimated, has been the almost invariable practice in 
determining the quantum of war damage suffered in Italy, and I see no reason 
for departing from that practice in the present case. 

The report of the Ministry of Finance does not indicate the date at which 
the damage was assessed, but I think it is fair to assume that the estimate was 
based on valuations substantially corresponding to those which prevailed at 27 
October 1952. I would therefore assess the compensable loss suffered by the 
claimant in respect to the immovable property at two-thirds of 320,480 lire, or 
a resultant 213,653.32 lire. 

Added to the 128,566.66 lire recommended by the learned Deputy Commis- 
sioner for loss of movable property, this gives a total compensable loss under 
the Treaty of Peace with Italy of 342,219.98 lire 


Having reviewed the Deputy Commissioner’s report, I approve his recom- 
mendation for an award respecting loss of movable property, and I reverse his 
recommendation for disallowance of an award for damage to immovable 
property. 

I accordingly recommend that the claimant be now paid, pursuant to the 
War Claims (Italy) Settlement Regulations, the following amounts: 


(a) Two-thirds of the property loss of 513,330 lire valued 
aSvOfs27 th Octo bert 9 o2 Gaus eede sea do eet lire 342,220 


(b) One hundred percent of award in respect of fees and 
costs incurred by claimant in establishing claim, also 
VOIUed 2S 706 2 UO CEOUCE PLO aim. arial acai er ena lire 50,000 


lire 392,220 


Notwithstanding payment of the awards hereby approved, this receommen- 
dation is subject to further review in conjunction with the claimant’s claim for 
payment of the balance of compensation for which he may be eligible from the 
Canadian War Claims Fund. 


Dated this 11th day of December, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Advisory Commissioner 


Note: Award increased about 50% on supplementary review, 10 March 1959. 
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CASE No. 10022 
Re: L’Ordre des Dominicains 


In the course of the proceedings on CASE NO. 9541—Rev. Rosaire Louis- 
Marie Lebel, Deputy Commissioner Choquette dealt with a claim made on 
behalf of the Reverend Dominican Fathers or Preaching Brothers of Canada. 
The learned Deputy Commissioner recommended an award of $2,000 for move- 
able property belonging to the monestery at Sendai, which was alleged to have 
been destroyed by bombing. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report. 


I have also notified the claimant, pursuant to the provision of Rule of 
Procedure No. 20, that I considered it necessary to reverse the Deputy Commis- 
sioner’s recommendation, and to recommend disallowance of this claim for the 
reasons which will hereinafter appear: 


Counsel for the claimant has submitted a number of general arguments 
relied upon in cases of a somewhat similar nature, and has specifically urged 
that the indemnity awarded for loss of property is far from sufficient, and that 
such indemnity should not be subject to deduction of indemnity which might 
have been received under the Treaty of Peace with Japan. 

There does not seem to be any substantial evidence tendered in support of 
this particular claim. Apart, however, from the insufficiency of the evidence, 
there is the fact that the Order did not make a claim for compensation from 
the Government of Japan under the Treaty of Peace with that country. 

The commission has always taken the view that in such circumstances 
there is an onus on a potential claimant of making some reasonable inquiry as 
to the availability of a source of alternative compensation, such as that provid- 
ed by the Japanese Peace Treaty. In addition, it appears that the provisions of 
the Treaty were a matter of fairly general knowledge both in Canada and 
particularly in Japan. From the legal point of view I consider that the forego- 
ing factors would be sufficient to oblige the Commission to deduct from any 
award recommended on the present claim the amount which might be estimated 
as available compensation under the Japanese Treaty if a claim had been made 
and prosecuted with reasonable diligence. 

It is also to be noted, however that the availability of an award from Japan 
was brought to the notice of the Dominican Fathers through two channels: 


(a) The Canadian Embassy in Japan sent particulars of the relevant 
provisions of the Treaty and of the procedure to be followed to Rev. 
Father Gabriel Bertrand Derouin who had been appointed as the 
mandated representative of the Bishop of Sendai for the diocesan 
corporation of Sendai. Some of the particulars apparently reached 
Father Derouin after he had been transferred from Sendai, though he 
had not furnished the Canadian Embassy with information to the 
effect that he was transferred. At a considerably later date, Father 
Derouin informed the Embassy that he had received the particulars 
forwarded to him, but that in view of his transfer he believed that he 
had handed them on to Rev. Father Louis Marie Lebel, then Domini- 
can Superior General in Japan. 

(b) The War Claims Branch of the Office of the Custodian, Department of 
Secretary of State at Ottawa, was notified by Rev. Father Rosario 
Renaud of the formation of a “Comité national d’entraide mis- 
sionnaire du Canada” of which he was appointed director. He fur- 
nished the War Claims Branch with an official statement outlining that 
the purpose of the “Comité national d’entraide missionnaire du Cana- 
da” was to assist all Canadian religious corporations and/or their 
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members who had suffered losses in the Second World War, including 
the Far-East and Japan specifically, in establishing their claims. From 
a list subsequently furnished by Father Renaud, it is clear that the 
Dominican Fathers were one of the religious Orders which constituted 
the membership of ‘“‘La Société d’entraide missionnaire’. On 6th 
August 1953, the War Claims Branch forwarded to Father Renaud a 
copy of “‘La loi d’indemnisation pour les biens des puissances alliées du 
Japon”, which Father Renaud has acknowledged on August 12, 1953. 


Though I consider the foregoing notifications to have been in the nature 
rather of courtesies than of legal requirements, they appear to lend strong 
moral support to the position which the Commission has taken in respect to 
satisfaction otherwise provided for under the Japanese Peace Treaty. 


Under the terms of the Japanese Treaty, the quantum of damages payable 
for loss or destruction of tangible property which cannot be restored to the 
owner is based on the sum of money required at the time of compensation for 
the purchase in Japan of property similar in condition to that of the former 
property at the time of the beginning of the war. The experience of the 
Commission is that such a basis of compensation is more generous than the 
criterion prescribed by the War Claims Rules, namely the market value at 30 
June 1941, with deduction for depreciation, if any, up to the time of the actual 
loss. The only specific exception which we have noticed is the case of a 
commodity whose post-war market value was lower than the market value in 
1941. The Commission has, however, recognized that in cases of small claims for 
loss of objects of a personal nature, certain difficulties of proof, expenses, and 
other contingencies might militate against the securing of full compensation 
from the Government of Japan, and we have therefore allowed an exemption 
not exceeding the capital sum of $200 from the application of the deduction of 
compensation otherwise provided for in respect to such claims. I am doubtful if 
such an exemption would be applicable to a case of the present type, as it lends 
itself to reasonably exact proof under the Japanese Treaty. 

I am therefore of the opinion that the present claim should be disallowed, 
as the compensation available under the Japanese Treaty would be greater than 
that available under the War Claims Rules including interest. 

This opinion is in accordance with my decision in CASE NO. 9303—Francis- 
can Order. 

For the foregoing reasons I recommend that this claim be disallowed. 


Dated this 6th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 10028 
Re: Ellenson 


Deputy Commissioner Hyndman has submitted to me his findings and 
recommendation, with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
report and, on review, has submitted an argument in support of the contention 
that the award recommended should be increased. 

As his first ground of appeal, the claimant submits that the award should 
have taken into consideration such fixtures as are normally provided by the 
tenant of a French apartment, though in this country they would be furnished 
by the landlord and regarded as part of the immovable property. I think that 
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the learned Deputy Commissioner was prepared to accept the contention that 
the present claimant had provided a large number of such fixtures and equip- 
ment in his Paris Apartment, but I agree with his conclusion that the evidence 
does not sufficiently establish the allegation that such fixtures were looted or 
otherwise destroyed or damaged by operations of war. 


The second, and main ground of appeal on behalf of the claimant is that the 
clear intention and purpose of the Deputy Commissioner’s award was to 
compensate the claimant in the sum of $1,220.00 over and above the award 
granted by the French authorities, and that that intention would be defeated 
by deducting the amount of the French payments from the recommended 
award. The claimant urges that the total of the present award should be 
increased to $6,502.00, with the usual interest, subject to deduction of moneys 
received or to be received from France. 


I agree with the claimant’s submission as to the general intention of the 
Deputy Commissioner’s award, and as to the danger of that intention being 
defeated by the finalization of the Deputy Commissioner’s report in its present 
form. The net result would apparently be that the claimant would receive 
nothing from the War Claims Fund. 


On the other hand, I do not consider that the amount now suggested by the 
claimant can be implemented because that would have the effect of enabling 
the claimant to secure an advantage from the wartime and post-war fluctua- 
tions in the value of currency and exchange. For purposes of computation, 
under the provisions of the War Claims Rules, the French awards must be 
calculated at the rate of exchange prevailing at the time of respective pay- 
ments, but awards from the War Claims Fund must be converted at the rate of 
exchange prevailing at 30th June 1939. 


As to the claimant’s intimation that an arbitrary deduction of 5% was 
made by the French authorities from the amount of loss found to have been 
suffered, the explanation of this deduction is not clear. I do not, however, think 
that it can be given any proper weight in the assessment of the compensable 
value of the goods lost, as this Commission has followed the practice of 
deducting a considerably larger percentage by way of depreciation in all cases 
where losses of consumer goods are involved. 


On an overall review of the case, I am of opinion that the intention of the 
learned Deputy Commissioner was to award the claimant $1,220.00 in addition 
to amounts received or to be received from France, which might be taken to 
cancel out the $3,000.00 item. I am also of the opinion that the carrying out of 
this intention would provide a fair and equitable compensation for the claimant 
in the established circumstances, and that such intention might be most simply 
effected by providing that the French award should be deductible from the 
$3,000.00 item only. 


With that clarification, I approve the report of the Deputy Commissioner. 

I therefore recommend that (in addition to any compensation received or 
to be received from the Government of France, which should be regarded as 
compensation otherwise provided for in respect to the $3,000.00 item of the 
Deputy Commissioner’s award) the claimant be paid $1,220.00 as an award for 
loss of property in Paris, such payment to be in order of Priority No. 3(b) and 
to bear simple interest from 1st January 1946 at 3% per annum. 


Dated this 8th day of December, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 10029 
Re: Foxall 


Deputy Commissioner Francis has submitted to me his findings and recom- 
mendation, with his reasons therefor. 


A copy of the Deputy Commissioner’s report was forwarded to Miss Violet 
F. Foxall, sister of the deceased serviceman Private Reginald Foxall. On 
review, she has submitted an argument to the effect that, although her father 
was not dependent to any extent on his son Reginald during the latter’s 
lifetime, it is unreasonable to assume that Reginald would not have been a 
great help to his parents if he had survived World War II. She stresses the fact 
that her father retired on a pension about 1933, and that his pension was more 
than halved in purchasing power owing to rising costs. She states that in these 
circumstances her father had to fall back on his small capital, which was 
further depleted by the long illnesses of both parents. 

Miss Foxall adds that these circumstances had a serious effect on her 
position, as she was the sole beneficiary of her father’s estate. That, however, is 
not sufficient to constitute her father a “dependent”? on her deceased brother 
Reginald in the sense contemplated by the War Claims Rules. I agree with the 
finding of the learned Deputy Commissioner that dependency, as required by 
the Rules, has not been established. It seems more likely to me that in the 
circumstances if Reginald had not died he would have married and acquired 
financial obligations of his own. 

Having reviewed the Deputy Commissioner’s report, I approve his findings 
and recommendation without variation. 

I therefore recommend that this claim be disallowed. 


Dated this 9th day of October, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 10032 
Re: Perkins 


Deputy Commissioner Francis has submitted to me two reports, setting 
forth his findings and recommendation with his reasons therefor. 


The claimant has been furnished with a copy of the Deputy Commissioner’s 
reports. I have also notified her, pursuant to the provisions of Rule of Proce- 
dure No. 20, that the Commission would require additional evidence respecting 
the ownership, value, and extent of loss of her property in Vienna; also that I 
considered it necessary to make a substantial reduction in the Deputy Commis- 
sioner’s estimate of any established loss. 


On review, the claimant has furnished the Commission with a considerable 
amount of additional information and documents, which greatly assisted in the 
determination of questions involved in her claim. She has given an explanation 
of certain discrepancies that appear in the insurance situation, to which I will 
refer later. 


The materials on which the Commission is asked to estimate a compensable 
value for the loss of the claimant’s house in Vienna, which was apparently 
completely destroyed by operations of war, are somewhat confusing. The house 
was built in 1898, and devolved upon the claimant by the will of her late 
former husband Franz Johann Meerkatz. At the time of the probate of his will 
in 1920, the property appears to have been valued for taxation purposes at 
K270,000, which would be the equivalent at that time of $281.26. 
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In the early years of the war, up to 31 July 1942, the dwelling house is said 
to have been covered by an insurance policy of 200,000 Schillings, or the 
equivalent of RM 133,333, which in 1939 would be converted into Canadian 
currency amounting to $53,600. On 31 July 1942, the claimant’s agent in 
Austria took out a replacement policy in the sum of RM 190,000. On the basis 
of a comparison of commodity values, this amount in 1942 would be the 
equivalent of $72,769.92 (Canadian) as at 30 June 1939. 


The claimant explains the discrepancy between the amounts of the two 
insurance policies by stating that the former policy was intended to cover only a 
potential partial damage, as the complete destruction of so solid a building was 
never contemplated. The 1942 policy was apparently taken out by her agent 
with a view to protection against war damage, although nothing was ever 
recovered on the policy, owing to the inadequacy of funds in the hands of 
either the insurance company or the government. 


It must be remembered that the War Claims Rules require the compensa- 
ble value of a loss be assessed on the basis of the reasonable market value of 
the property at 30 June 1939. It appears to me from the evidence that the face 
values of the insurance policies, and particularly of the one taken out in 1942, 
were based on estimated replacement costs, rather than on market values. It 
also appears probable, from a computation of the relatively small rentals 
derived from the building, that the structure was of a character which did not 
lend itself to ready sale for a satisfactory market price, and did not lend itself 
to rental on a remunerative scale. As the claimant had not used the property 
since she left Austria in 1926, it would seem reasonable that she would either 
sell the property or at least have rented it for the highest possible rental. From 
all the circumstances of the case, I find it necessary to conclude that the 
reasonable market value of the building at 30 June 1939 must have been 
substantially lower than that fixed by the learned Deputy Commissioner on the 
basis of the face of the last insurance policy. Acting as a jury, I would fix 
such reasonable market value at the relevant time at $40,000. 


As to the loss of furnishings, I agree in the main with the conclusion of the 
learned Deputy Commissioner. The claimant, however, suggests that at least a 
token award should be made on this branch of the claim. I am impressed by the 
merit of this suggestion. In spite of the long time elapsed, the paucity of 
evidence as to the identity and volume of remaining furnishings, and the lack 
of opportunity of inspection by her own agents, the inference seems clear to me 
that some reasonably valuable furnishings of the claimant were lost by opera- 
tions of war. In the absence of any evidence which would facilitate an arith- 
metical computation, I would recommend a token award of $2,000. on this 
branch of the claim. 

As to expenses, since the ownership of only one property is involved I am 
of the opinion that $200.00 would reasonably reimburse the claimant for 
expenses necessarily incurred abroad in the preparation of her claim. 

With the foregoing variations, I approve the reports of the Deputy 
Commissioner. 


I accordingly recommend that the claimant be paid: 
(a) $42,000.00 as an award for loss of property in Austria, such payment 


to be in orders of Priority Nos. 3(a) to 6(a) inclusive, and to bear simple 
interest from 1st January 1946 at 3% per annum; 
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(b) $200.00 as an award for expenses necessarily incurred for services 
performed abroad for the purpose of enabling the claimant to establish her 
claim, such payment to be without interest, and not to be taken into account for 
priority purposes. 


Dated this 17th day of July, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


Note: In referring to the assessment of immovable property value, I 
omitted to mention the possible bearing of certain mortgages and lens affecting 
the property. As the sale price of the land alone was apparently more than 
sufficient to discharge the balance due on those encumbrances, they need not be 
taken into account in assessing the compensable loss. 


CASE No. 10033 
Re: Birks-Crawford Limited 


This is substantially a claim for interest on the amount of the loss of 
cargoes of canned tuna fish and unshelled peanuts, sustained at Kobe in Japan. 


The claimant has apparently received compensation from the Government 
of Japan under the terms of the Peace Treaty between Canada and that 
country, based upon the replacement value in Japan of the articles lost at the 
time the claim was settled. As the Japanese Peace Treaty does not make any 
provision for payment of interest, the claimant now submits a claim for 
payment of interest from the Canadian War Claims Fund. 


Apart from the lateness of notice of such a claim, it would be met by the 
following difficulty. Compensation under the War Claims Rules is limited to the 
reasonable market value of the goods lost as at 30th June 1941, subject to 
deduction for depreciation (if any) from that date until the time of actual loss. 


The experience of the Commission has almost invariably been to the effect 
that the reasonable 1941 market value adopted by the War Claims Rules as the 
sole basis of compensation, plus 3% interest from 1st January 1946, amounts to 
a substantially smaller sum than the present replacement cost on which awards 
under the Treaty of Peace with Japan are based. Such being the case, there is 
practically never a balance of compensation due under the War Claims Rules 
where compensation is also available under the Japanese Treaty. The solitary 
exception which I have noted arose in the case of a commodity whose market 
price was considerably reduced between the time of the loss and the time of 
payment of the compensation under the Treaty. 


From the foregoing observations, it appears to me quite unlikely that there 
would be any balance of compensation available to the claimant from the War 
Claims Fund even if the claimant’s failure to give notice to the Commission 
within the prescribed time could be obviated. The formula for compensation 
under the War Claims Rules would be June 1941 market value, minus 
depreciation (if any) to date of loss, plus 3% interest from 1st January 1946 to 
date of Japanese payment, minus Canadian equivalent of Japanese payment. In 
all probability, the result of the application of this formula would be a minus 
quantity. 
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This point of view was brought to the attention of the solicitors for the 
claimant in my letter dated 28th January 1958. As the claimant has not made 
any further submission, I take this silence to amount to acquiescence in the 
point of view expressed. 


I therefore recommend that this claim be disallowed. 


Dated this 15th day of September, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 10038 
Re: Fiset 


Pursuant to the provisions of Rule of Procedure No. 46, the claimant has 
waived his right to a hearing of his claim by a Deputy Commissioner, and has 
consented that the Chief War Claims Commissioner may proceed to hear and 
dispose of his claim in the first instance. 


The claimant was born at Rimouski in the Province of Quebec in 1910. He 
was a Canadian national throughout the period of World War II, and has been a 
Canadian citizen ever since January 1947. He is, therefore, fully eligible to 
present a claim against the Canadian War Claims Fund. 


According to the claimant’s evidence, he was a student in Paris at the time 
of the German occupation. He was arrested by the Gestapo and interned in 
Fresnes prison from July to October 1940, a period of something over two 
months. From October 1940 to 24th August, 1944, he was interned in the 
“‘Caserne de St-Denis’’. 


Although there is no evidence of brutality or any positive maltreatment, 
the testimony of the claimant, as well as the materials presented to the Com- 
mission in numerous similar cases, indicate that the very inadequate rations 
and highly unsanitary conditions prevailing at St.-Denis constituted some 
measure of maltreatment. Those interned at Fresnes are considered to have 
been in the direct custody of the Gestapo. 


The claimant appears to have been very thin and enervated on his dis- 
charge, and the quantity and efficiency of his work was considerably reduced 
during the eight or nine months following his liberation. 


I therefore find that the claimant is entitled to per diem maltreatment 
award for the period of his detention at Fresnes, and to a lump sum award for 
the period of his internment at St.-Denis. 


In the absence of exact evidence as to the date of transfer from Fresnes to 
St.-Denis, I would fix the period of internment in Fresnes at 40 days. 


Before the recent addition of Subsections (e) and (f) to section (2) of the 
Schedule to the War Claims Regulations, the applicable per diem award would 
have been ‘‘one dollar’. Since the enactment of those Subsections, the appropri- 
ate award would be ‘“‘one dollar and fifty cents”, and I therefore recommend 
that the claimant receive $60 as an award for maltreatment during internment 
at Fresnes. 


Before the amendments to which I have referred, I should have been 
inclined to recommend a lump sum award of $300 for maltreatment at St.-Denis. 


By analogy with the increased scale of awards provided the said Subsec- 
tions (e) and (f), I will now recommend an award respecting maltreatment at 
St.-Denis, in the sum of $450. 
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When the claimant was arrested and interned, he left his personal belong- 
ings for storage with a firm named ‘“L’Avenir”. On his liberation, he made a 
search for his goods, and recovered a few of them but was informed that the 
remainder had been looted during the war. That information confirms the 
presumption of loss which is raised by the War Claims Rules. 


The claimant values the missing articles at $400, which, he states, is 
considerably less than the cost price and much less than the value to himself. 
He refers to one “fine edition” which, he says, would sell for $50 or $75. 


In all circumstances, I would fix the compensable market value of the lost 
goods at $300, and I consider that the claimant is entitled to compensation in 
that amount. 


As the claimant has also waived the right to the review of my decision, I 
may now proceed to dispose of the case and I accordingly recommend that the 
claimant be paid: 


(a) $510 as an award for maltreatment of himself whilst a civilian internee 
in Europe, such payment to be in order of Priority No. (1-2); 


(b) $300 as an award for loss of property in France, such payment to be in 
order of Priority No. 3(a) and to bear simple interest from lst January, 1946, 
at 3% per annum. 


This is a case in which payment in respect of the property claim may be or 
could have been made from a source other than the War Claims Fund, and 
therefore the claimant would receive, or would be deemed to have received, at 
least a partial “compensation otherwise provided for’. I am, however, of 
opinion that undue delay would result from postponement of my recommenda- 
tion until I might be in a position to assess with reasonable certainty the 
possibilities of recovery of compensation from such other source. I therefore 
proceed to make my recommendation on the basis of the information now 
available, leaving it to the Treasury Board (pursuant to War Claims Regulation 
4(4)) to determine the portion, if any, of the recommended payment which 
should be paid from the War Claims Fund and the time at which such portion 
may be paid. 

I also understand that the claimant is indebted to the Department of 
Citizenship and Immigration for a balance due on advances made to him for 
subsistence and maintenance during World War II. 


Date this 7th day of November, A.D. 1958. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 


CASE No. 10041 
Re: Pytowski 


... As the late Mr. Pytowski originated the presentation of the claims before 
his death, which occurred on 18th January 1953, it is not necessary to 
record a finding as to the national status of the beneficiaries of his will... 


Dated this 13th day of March, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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CASE No. 10161 
Re: Denbigh 


...The principal difficulty in the adjudication of this case has been the ques- 
tion of the claimant’s Canadian status at the time of his internment and 
property loss. He was born in Japan on 18th February 1911, and landed in 
Canada for permanent residence in December 1927. His name was included in 
his father’s naturalization certificate issued at Ottawa on 22nd February 1928. 
After prolonged deliberation, the Department of Citizenship and Immigration 
has ruled that he did not have Canadian domicile during World War II. 

Apparently, however, no formal steps were taken to revoke his naturaliza- 
tion, and he acquired the status of a Canadian citizen on 1st January 1947 by 
virtue of Section 9(1)(a) of the Canadian Citizenship Act. 

There is an apparent anomaly in the War Claims Rules, in that they place 
a naturalized British subject in a more favourable position than a person who 
was born a British subject outside of Canada. A British subject who became a 
Canadian by acquiring Canadian domicile ceases to be a Canadian on losing 
that domicile, whereas an alien-born person who acquired Canadian status 
through naturalization did not lose his Canadian status under the Rules merely 
by loss of Canadian domicile unless he became an alien by revocation of his 
naturalization or otherwise. 

The words of qualification (iii) on page 24 of the Report of the Advisory 
Commissioner on War Claims are, however, very clear. The claimant’s name 
was included in a certificate of naturalization granted in Canada and he had not 
become an alien at the relevant time, though he had obviously lost his Canadi- 
an domicile both by statute and by common law. I have therefore been 
reluctantly obliged to rule that the claimant was a Canadian within the 
meaning of the War Claims Rules at the time of his internment and property 
loss, as well as throughout the presentation of his claim.... 


Dated this 11th day of September, A.D. 1959. 


(Sgd) THANE A. CAMPBELL 
Chief War Claims Commissioner 
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